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STATE    OF   NEW    TOEK, 


COMMENCING    NOVEMBER    2B,    1879. 


Archibald  S.  Green,  Respondent,  v.  Abijah  C.  Disbrow, 

Api^ellant. 


9V       1 
140    161 


In  an  action  to  recover  a  balance  allegtnl  t^  be  due  uix>n  a  store  account, 
for  gx>ods  sold  and  delivered,  where  the  defense  was  the  statute  of  limi- 
tations, it  appeared  that  defendant  ha^  delivered  to  plaintiff  small  quan- 
tities of  butter  and  eggs  at  different  times  to  be  credited  upon  the  account. 
Held,  that  the  action  was  **  upon  a  mutual,  open  and  current  account, 
where  there  have  boen  i-eciprocal  demands  between  the  parties,"  within 
the  meaning  of  the  provision  of  the  Code  of  Pix)cedure  (}  95*)  which 
declai"es  that  in  such  cjuse  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  time  of  the  last  item  pi*oved ;  and  that  as  the  last  item 
was  within  six  yeara  the  claim  was  not  bari-ed. 

The  words  "  reciprocal  demands "  in  said  pi-ovision  means  no  more  than 
"  mutual  accounts  "  as  used  in  the  former  statutes. 

An  account  of  items  on  one  aide  and  payments  on  the  other  is  not  a 
mutual  account;  but  when  good?  ait»  delivored  by  a  debtor  to  a  creditor 
having  an  account  against  him  it  will  not  V)e  presumed  that  they  ai-e 
delivered  in  payment ;  befoi*e'they  can  be  held  to  have  been  so  delivered 
there  must  be  proof  that  it  was  so  intended,  and  that  both  parties  so 
understood  it. 

It  is  not  essential  in  oifler  to  make  an  account  of  mutual  or  reciprocal 
demands  that  each  party  shall  have  an  independent  cause  of  action 
against  the  other  for  his  side  of  the  account ;  the  cause  of  action  is  only 
for  the  balance,  and  that  party  is  only  the  debtor  against  whom  the  bal- 
ance is  found. 


*Sce  similar  provision  of  Code  of  Ciril  Proccdnro. »  396. 


Green  r.  Disbrow.  [Nor., 


Statement  of  case. 


The  history  of  the  statutory  provisiona  upon  this  subject  given,  and  the 
authorities  thereon,  collated  and  discussed. 

Ghld  V.  Whitcoml)  (14  Pick.,  188) ;  Ada7ns  v.  Carroll  (85  Penn.,  209) ;  Peck 
V.  N.  Y.  and  L.  [U.S.]  M.  /S.  S,  Co.  (3  Bosw.,  622),  distinguished  and 
limited. 

Lowber  v.  Smith  (7  Ban*.  [Penn.],  381),  questioned. 

Defendant's  son  J.,  who  purchased  the  gt)ods  on  defendant's  account  after 
testifying  as  a  witness  for  plaintiff  that  the  principal  articles  of  clothing 
and  groceries  for  himself  and  family  wei*e  obt-ained  of  plaintiff,  that  he 
often  went  himself  and  sent  othero  to  plain tifi^s  store  for  goods,  was 
asked  and  permitted  to  state  under  objection  and  exception,  the 
quantity  and  amount  of  articles  thus  purchased  of  plaintiff.  Held,  no 
errciv 

Plaintiff,  after  proof  that  defendant  looked  over  and  examined  the  account 
upon  his  books,  offered  in  evidence  a  paper  proved  to  be  a  statement 
of  the  account  so  examined ;  it  was  objected  to  on  the  gi*ound  that  the 
account  had  not  been  sufficiently  proved ;  no  objection  was  made 
because  of  the  non-production  of  the  books.  The  objection  was  over- 
ruled and  the  statement  received.    Held,  no  error. 

(Argued  September  29, 1879 ;  decided  November  18, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  depaitment,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of 
a  referee. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

The  case  upon  a  former  appeal  is  reported  56  N.  Y.,  334. 

Samuel  Handy  for  appellant.  The  referee  erred  in  hold- 
ing the  statute  of  limitations  not  applicable,  and  that  thei'c 
was,  between  tli^e  parties,  a  mutual,  open  nnd  current 
account,  in  whicli  there  were  recipvocaJ  demands.  (Catlm  v. 
Skouldinffy  6  T.  R.,  189:  Chamberlain  v.  Cni/l(n\  \)  Wend., 
126;  New  Code,  §  386;  Old  Code,  §  1)/);.  Lowber  v.  S^nith, 
7Barr.  [Pa.],  381;  Ingram  v.  8/fPranl,  17  S.  &  R.,  347; 
Hay  V.  Kramer,  2  Watts  &  S.,  137;  Adams  v.  Carroll.  85 
Pa.,  509;  Gold  v.  Wldtcoinb,  14  l^ick.,  188;  Kimball  v. 
Brown.  7  Wend.,  322;  Waimer  v.  Sweeney.  4  Nc^v..  101; 
P('('kv.  LfVPi'pool  Sfj).  Co..  5  B():r.v..  220;   Halhx'k  v.  Losee, 
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Statement  of  case. 


1  Sand.,  220.)  Unless  the  sale  to  Joiiatbaii  was  on  defend-^ 
aut's  sole  credit,  his  undertaking  is  collateral,  and  not  being 
in  writing  is  void.  {^Brady  v.  Sackrider,  1  Sand.  Sup,  Ct., 
514,  515;  Anderson  \.  Hayman,  1  H.  Bl.,  120;  Cahillw. 
Btgelowy  18  Pick.,  369,  372;  M(Uron  v.  Wliarain,  2  T.  R., 
80;  Hill  V.  Raymond^  3  Allen,  540;  Browne  on  St.  of 
Frauds,  §  197;  8wifl  v.  Pieine,  13  Allen,  136;  Dixon  v, 
Fva^ee,  1  E.  D.  Smith,  32,  34.)  The  referee  was  right  in 
excluding  plaintiflfs  books.  {Vosburghy.  Thayer,  12  J.  R., 
461;   Tomlinson  v.  Borsty  30^rb.,  42.) 

Rufus  W.  Peckham^  for  respondent.  A  perfect  case  was 
made  out  for  the  admission  of  the  books,  during  the  running 
of  the  account,  including  the  tmnscripts  from  the  lost  blot- 
ter. {GilbeH  V.  8agey  57  N.  Y.,  639;  Wilson  v.  Knappy  70 
id.,  596;  Payne  v.  Hodge,  7  Hun,  612;  affmd.,  71  N.  Y., 
598.)  Under  the  facts,  secondary  evidence  of  the  contents 
of  the  lost  blotter  was  perfectly  admissible.  {Enders  v. 
Stembiirgh,  2  Abb.  Ct.  of  App.,  31 ;  S.  C,  1  Kcyes,  264; 
Mandeville  v.  Reynolds,  68  N.  Y.,  528.)  There  was  no  error 
conunittcd  in  the  refusal  to  nonsuit,  on  the  ground  that  there 
was  a  bar  in  the  statute  of  limitations.  (Kimball  v,  Broton, 
7  Wend.,  322;  Catling  v.  Skoulding,  6  T.  R.,  189;  Ram- 
chander  v.  Hamfnond,  2  J.  R.,  200;  Penniman  v.  Rotch,  3 
Met,  216;  Gold  v.  Whacomb,  14  Pick.,  188;  Nai^tm  v. 
Larco,  30  Cal.,  126;  TFan'en  v.  Sweeney,  4  Ncv.,  101;  Hay 
v.  Kramer,  2  W.  &  S.,  137;  Ingram  v.  Sherard,  17  S.  & 
R.,  347.)  This  case  was  not  barrcd  by  the  statute,  thcro 
being  a  mutual,  open  and  current  account,  where  there  had 
been  reciprocal  demands.  (7  Wend,  and  3  Met,  supra; 
Valentine  v.  Conner,  40  N.  Y.,  248;  Chubbuck  v.  Vernam, 
42  id.,  432;  Aberlander  v.  iSpiess,  45  id.,  175.)  It  was 
proper  to  charge  interest  upon  the  account,  as  charged  by 
plaintiff.  {McCoUum  v.  Seward,  62  N.  Y.,  316;  Mercer  v. 
Vase,  67  id.,  56.)  The  question  to  witness  to  state,  as  near 
as  he  could,  the  amount  of  the  articles  purchased  of  Green 
for  Jonathan's  use,  and  that  of  his  fiimily,  was  properly  per- 
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mitted.     (Bank  v.  Qaayan^  2  Abb.  Ct.  of  App.,  88;  Qrippen 
•y.  i»/or55,49N.  Y.,  63.) 

Earl,  J.  This  action  was  commenced  June  23,  1869,  to 
lecover  upon  a  store  account  for  goods  claimed  to  have  been 
furnished  by  the  plaintiff  to  defendant's  son,  Jouatlian  Dis- 
brow,  at  the  request  of  the  defendant  and  upon  his  credit. 

We  think  there  was  sufficient  evidence  to  justify  the  find- 
ing of  the  referee  that  the  goods  wei^e  furnished  upon  the 
sole  credit  of  the  defendant  and  upon  his  promise  to  pay  for 
them.  The  only  defense,  ther'fefore,  to  l>o  considered  here  is 
the  statute  of  limitations. 

The  account  commenced  on  the  6th  day  of  November, 
1855,  and  continued  to  November  11,  1863;  and  during 
that  time  the  defendant  caused  to  be  delivered  to  the  plain- 
tiff, by  his  son,  certain  small  quantities  of  butter  and  eggs  at 
different  times  to  be  credited  upon  the  account,  and  the 
balance  of  the  account,  as  adjusted  by  the  referee  is  $745.55. 
All  the  items  of  plaintiff's  account  accrued  before  June  23, 
1863,  except  items  amounting  in  all  to  the  sum  of  $104.29  ; 
and  the  last  item  of  credit  in  the  account  is  for  eggs  delivered 
to  the  plaintiff  August  20,  1862. 

The  referee  decided  that  there  existed  between  the  parties 
a  mutual,  open  and  current  account,  in  which  there  were 
reciprocal  demands,  and  hence  that  no  part  of  the  account 
was  barred  by  the  statute.  The  claim  of  the  defendant  is 
that  the  butter  and  eggs  were  delivered  to  and  received  by 
the  plaintiff  as  payment  upon  the  account,  and  hence  that 
this  is  not  a  cjise  of  reciprocal  demands,  within  the  meaning 
of  the  statute  ;  or  in  other  words,  that  tlie  defendant  never 
had  a  right  of  action  against  the  plaintiff  for  the  butter  and 
eggs,  and  hence  that  there  were  not  reciprocal  demands, 
within  the  meanins:  of  the  statute. 

There  was  sufficient  proof  to  justify  the  referee  in  finding 
that  the  butter  and  eofov  belonged  to  the  defendant  and  were 
delivered  at  his  request.  The  evidence  is  that  he  directed 
his  son  and  his  wife  to  take  the  l)utt<T  and  eggs  to  the  plain- 


1870.]  Green  v.  Disbrow. 


Opinion  of  the  Goui't,  per  Earl,  J. 


tiff  and  have  them  applied  upon  the  account ;  and  they  took 
them  to  the  plaint itt'  and  he  received  thcin,  and  without  any 
particular  direction  or  agreement  with  him,  ho  at  once 
credited  them  in  his  account.  No  other  account  was  kept 
of  them  except  that  kept  by  hinu  That  this  is  a  mutual, 
open  and  current  account  of  reciprocal  demand^?,  within  the 
^meaning  of  the  statute,  I  can  entertain  no  doubt. 

By  the  common  law  there  wtis  no  stated  or  fixed  time  as 
to  the  bringing  of  personal  actions.  The  time  for  the  com- 
mencement of  such  actions  was  first  regulated  in  England  by  . 
the  statute  chapter  16  of  21,  James  I.  But  from  tl»o  openi- 
tion  of  that  statute  were  excepted  **  such  accounts  as  concern 
the  tmde  of  merchandise  between  merchant  and  merchant, 
their  factoi's  or  servants."  It  w^as  held  that  the  exception  in 
that  statute  applied  only  to  the  action  of  account  or  to  an 
action  on  the  case  for  not  accounting,  and,  after  considerable 
vacillation  in  the  decisions,  that  accounts  w^ithin  the  excep- 
tion were  not  barred  even  if  there  were  no  items  on  either 
side  of  the  account  within  six  years :  {liobiiuson  v.  A/et> 
under ^  8  Bligh,  [N.  S.],  352;  Inglis  v.  Ilaigh,  8  Mces.  A 
Welsh.,  770.)  It  was  also  held  that  the  exception  in  the 
statute  extended  only  to  accounts  concerning  the  ti*ado  of 
merchandise  between  merchant  and  merchant,  and  not  to 
other  accounts.  Other  accounts  were  held  to  be  within  the 
statute,  and  the  cause  of  action  upon  them  was  held  to 
accrue  from  the  last  item  of  credit  therein.  In  Catling  v. 
Skoulding  (6  T.  R.,  189),  Lord  Kexyon,  speaking  of  a  wise 
not  within  the  exception  in  the  statute,  said  :  **I  take  it  to 
have  been  clearly  settled,  as  long  as  I  have  any  memory  of 
the  practice  of  the  courts,  that  every  new  item  and  credit  in 
an  account  given  l)y  one  party  to  the  other  is  an  admission 
of  there  being  some  unsettled  account  between  them,  the 
amount  of  which  is  afterwards  to  be  ascertained  :  and  any 
act  which  the  jury  may  consider  as  an  acknowledgment  of 
its  being  an  open  accoimt  is  sufficient  to  take  the  case  out  of 
the  statute."  It  wjus  only  mutual,  open  and  current  accouiit*^ 
that  could  come  within  the  exception  of  the  statute  sis  t4) 
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merchants'  accounts ;  and  in  the  case  of  accounts  not  con- 
cerning the  trade  of  merchandise,  to  escape  tlic  bar  of  the 
statute  there  must  have  been  in  the  account  an  item  of  credit 
within  six  years. 

The  statute  of  James,  with  slight  verbal  alterations,  becjime 
the  law  of  this  State,  and  the  exception  as  to  merchants'  ac- 
counts continued  until  the  ado[)tion  of  the  Revised  Statutes  : 
(see  the  **act  for  the  limitation  of  criminal  prosecutions 
and  of  actions  at  law,"  passed  April  8,  1801.)  And  it  was 
early  held  that  the  law  as  enacted  in  this  State  should  re- 
ceive the  same  construction  as  the  statute  of  Jiuncs  had 
received  in  England  :  {Ramchander  v.  Ilammond,  2  J.  E.,- 
200.) 

There  was  some  confusion  and  uncertainty  in  the  English 
decisions,  and  there  was  soon  some  departure  in  this  State 
from  the  law  as  settled  in  England. 

The  provision  of  the  Revised  Statutes  (2  R.  S.,  297,  §  23) 
is  as  follows  :  **  In  all  actions  of  debt,  account  or  assumpsit 
brought  to  recover  a  balance  due  upon  a  mutual,  open  and 
current  account,  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  such  account." 
The  language  used  in  this  section  was  not,  it  is  believed, 
intended  to  work  any  change  in  the  prior  law,  as  appears 
from  the  note  of  the  revisers  to  this  section,  which  is  as 
follows  :  "  This  section  is  proposed  instead  of  the  expression 
m  section  5,  1  R.  L.,  186,  *  other  than  actions  which  concern 
the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants.'  This  has  given  occasion  to  numer- 
ous decisions,  some  of  them  contradictory,  which  left  the 
law  for  many  yeara  quite  uncertain.  It  is  now  decided :  (1.)  . 
Thnt  the  exception  in  the  statute  extends  to  all  persons 
whether  merchants  or  others  ;  (Mun^ay  v.  Coster,  20  J.  R., 
583);  and  most  of  the  modern  cases  support  this  remark: 
(2.)  That  where  all  the  accounts  have  ceased  for  six  years, 
the  demand  is  barred,  and  consequently  that  where  there 
is  an  oi)en,  current,  mutual  account  within  six  yoai-s,  the 
whole  account  may  be  recovered  ;  (2  J,  E.,  201;    Coster  y. 
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J/'n'ttT/y  5  J.  Ch.  Rep.,  522;  William  v.  Gwi/n,  2  Saunders, 
m-y  Tucker  v.  Ives,  6  Cow.,  193);  (3.)  That  the  limitatiou 
of  the  statute  applicji  as  well  to  jiccouuts  between  uieichauts 
us  others,  iiotwithstaudiug  the  exception  {Barber  v.  Barber^ 
18  Vesey,  28(5).  It  luis,  therefore,  been  supposed  better  to 
expre^ss  the  actual  .state  of  the  law  in  the  language  of  the 
courts  than  to  retain  a  phraseology  which  is  incorrect  in  its 
terms  and  leads  to  misconstruction." 

The  Revised  Statutes,  so  far  as  I  can  discover,  produced 
no  change  in  the  decisions  in  this  State  ;  and  after  they  took 
effect,  the  law  was  expounded  as  it  had  been  before  :  {Green 
V.  Ames,  14  N.  Y.,  225.) 

The  law  as  contained  in  the  Revised  Statutes  i-emained 
in  force  until  the  Code,  by  which  (section  95)  it  was  pro- 
vided as  follows :  *•  In  an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the  cause 
of  action  shall  be  deemed  to  have  accrued  from  the  time  of 
the  last  item  proved  in  the  account  on  either  side." 

The  change  in  the  phraseology  was  again,  it  is  believed, 
not  intended  to  work  any  change  in  the  law.  So  say  the 
codifiers,  in  a  note  to  that  section,  in  their  original  report  to 
the  Legislature.  The  only  material  change  are  the  words 
"where  there  have  been  reciprocal  demands  between  the 
parties,"  and  these  words  they  say  were  introduced  **  to 
obviate  the  obscurity  in  which  the  existing  statute  has  been 
involved  by  loose  expressions  on  the  part  of  the  courts,  and 
to  confine  it  to  what  is  undoubtedly  its  true  construction." 
And  in  the  same  note  they  speak  of  the  accounts  contem- 
plated by  this  section  as  "mutual,  open  and  reciprocal 
accounts,"  and  say  that  the  object  of  the  provision,  as  con- 
tained in  the  Revised  Statutes,  as  construed  by  the  courts, 
was  **  to  require  that  the  accounts  should  be  reciprocal  in 
order  to  found  a  presumption  in  favor  of  items  beyond  six 
years  ;  "  and  they  fuither  say  that  **  to  put  an  end,  if  possi- 
ble, to  all  doubt  on  the  subject,  the  most  explicit  language 
is  used  in  (he  section  proposed." 
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The  words  as  to  reciprocal  demands,  introduced  into  the 
section  of  the  Code,  are  frequently  met  with  in  decisions 
made  prior  to  the  Code.  In  the  case  of  Coales  v.  Uanw 
(Bull.  N.  P.,  150),  Dennison,  J.  held  that  **thc  clause  in 
the  statute  of  limitations  about  merchants'  accounts  extended 
only  to  cases  where  there  were  mutual  accounts  and  recip- 
rocal demands  between  two  persons ;  "  and  that  is  the 
earliest  case  I  have  found  where  the  phrase  **  reciprocal 
demands  "  is  used.  It  was  there  used  simply  to  mean  that 
the  account  must  consist  of  items  upon  both  sides,  debit  and 
credit.  In  Coster  v.  Mivrray  (5  Johns.  Ch.,  522),  the 
chancellor  used  the  phrase  in  the  same  seiLsc,  \\a  follows : 
**  In  the  present  case  there  was  no  accomit  current  between 
the  parties.  There  are  no  mutual  and  reciprocal  demands. 
The  demand  is  all  on  one  side."  And  it  was  also  used  in 
the  same  sense  inEdmondstoney.  Thomson  (15  Wend.,  554)  ; 
Belles  v.  Belles  (7  Halstead,  339)  ;  Gulick  v.  The  Turnpike 
Co,  (2  Green,  545)  ;  and  in  Ingram  v.  Sherard  (17  Serg. 
&  Kawle,  347).  These  cases  in  New  Jei-sey  and  Pennsyl- 
vania were  under  statutes  similar  to  that  of  James  I.  In 
Angell  on  Limitations,  135,  it  is  said  that  **  the  rule  that 
items  within  six  years  draw  after  them  other  items  beyond 
that  period  is  by  all  the  cases  strictly  confined  to  mutual 
accounts,  or  accounts  between  two  parties,  which  show  a 
reciprocity  of  dealing  ;  "  at  page  137,  that  **  there  mu*^  be 
a  mutual,  or  as  it  is  expressed,  an  alternate  coui-se  of  doaU 
ing ;  "  at  page  156,  that  the  account  **  nmst  be  current,  and 
nmtual  or  reciprocal;"  and  at  page  160,  that  **the  account  must 
be.a  mutual  or  reciprocal  one  consisting  of  debts  and  credits." 
It  will  thus  beseexi  that  the  phrase  '*  reciprocal  demands  " 
is  not  new  in  the  Code,  and  that  it  really  means  no  more 
than  was  before  meant  by  mutual  accounts.  It  was  intro- 
duced simply  to  settle  definitely  that  there  must  be  :;n 
account  of  mutual  dealings, —  not  an  account  of  items  only 
upon  one  side,  or  an  account  of  items  upon  one  side  u'pon 
which  there  had  been  simply  payments  not  within  .six  yeai*s 
upon  the  other  side.     It  was  intended  to  settle  for  ever  such 


1879.J  GR££N  V,  DiSBROW.  9 

Opinion  of  the  Court,  per  Earl,  J. 

questions  Jis  were  raised  in  the  cases  of  Kiinball  v.  Brown  (7 
Wciid.,  322)  ;  Edmondstone  v.  J'hoDisou  (15  id.,  554)^  and 
Hallock  V.  Losee  (1  Saud.  Sup.  Ct.  R.,  220). 

A  payment  generally  upon  an  account  within  six  years 
will  take  the  whole  account  out  of  tlie  statute,  and  it  may  be 
that  it  would  niako  no  difference  whether  the  payment  was 
in  money  or  goods.  But  where  goods  are  delivered  by  a 
debtor  to  his  creditor  who  has  an  account  against  him,  it 
will  not  be  presumed  that  they  were  delivered  in  payment. 
Before  they  can  be  held  to  have  been  so  delivered,  there 
must  be  proof  that  it  was  so  intended,  and  that  both  parties 
so  understood  it.  An  account  of  items  upon  one  side  and 
l)aymcnts  merely  upon  the  other,  is  not  a  mutual  account. 
The  payments  do  not,  in  such  case,  enter  into  the  account. 
They  are  at  once  applied  and  reduce  the  account.  Such  Wiis 
the  Ciiso  of  Warrert  v.  Sv:eeney  (4  Nevada,  101),  to  which 
our  attention  has  been  called.  There  an  article  of  personal 
proi>erty  was  delivered  by  a  debtor  to  his  creditor,  who  had 
an  account  against  him,  expressly  as  payment. 

Where  there  are  mutual  accounts  between  two  persons,  it 
is  always  the  understanding  that  the  account  upon  one  side 
shall  off-set  that  upon  the  other,  and  in  law  the  debt  duo 
from  the  one  to  the  other  is  only  the  balance  left  after  the 
application  in  reduction  of  the  accounts  on  the  opposite  side. 
In  any  fonn  of  action  the  recovery  can  only  be  for  the 
balance.  Tiie  very  theory  upon  which  this  statute  is  based 
is  that  the  credits  are  mutual,  and  that  the  account  is  per- 
mitted to  run  with  the  view  of  ultimate  adjustment  by  a 
settlement  and  payment  of  the  balance  ;  and  this  theory  is 
recognized  in  the  statute,  as  it  mentions  an  action  **  brought 
to  recover  a  balance  due "  upon  an  account.  The  action 
need  not  be  in  form  to  recover  such  balance,  if  such  be  its 
purpose  or  legal  effect :  [Pejimman  v.  llotch,  3  Sletcf.,  21G.) 
In  Angell  on  Limitations,  136,  it  is  said  :  **  Mutual  accounts 
are  made  up  of  matters  of  set-off.  There  must  be  a  nuitual 
credit  founded  on  a  subsisting  debt  on  the  other  side,  or  an 
express  or  an  implied  agreement  for  a  set-off  of  mutual  debts, 
"      SiOKELS  —  Vol.  XXXIV.        2 


10  Green  «.  Disbrow.  [Not., 

Opinion  of  the  Court,  per  Earl,  J. 

A  natural  equity  arises  when  there  is  an  existing  debt  on  one 
side  which  constitutes  a  gix)und  of  credit  on  the  other  ;  or 
whei-e  there  is  an  express  or  implied  undei-stauding,  that 
mutual  debts  shall  be  a  satisfaction  or  set-off  ^;o  tanio  between 
the  parties."  In  AhhoU  v.  Kdth  (1 1  Vt.,  525),  Eedfield,  J., 
said :  "  In  ordinary  cases  of  mutual  dealings  no  obligation  is 
created  in  regard  to  each  particular  item,  but  only  for  the 
balance.  And  it  is  the  constantly  varying  balance  which  is 
the  debt."  In  Hodge  v.  Mauley  (25  Vt.,  210),  it  is  said  : 
"  It  h:is  uniformly  been  held  that  distinct  and  different  items 
of  charge,  in  an  open  and  mutual  account,  do  not  constitute 
separate  claims  ;  but  that  the  claim  or  debt  is  found  in  the 
balance  of  the  account ;  and  that  it  is  the  balance  only  that 
constitutes  the  claim  of  the  party  to  whom  it  is  due."  And 
in  Trueman  v.  FenLon^  1  Smith's  Lead.  Cases  (II.  &  W.'s 
Notes),  9G6,  it  is  said  :  "  When  men  deal  with  an  express  or 
implied  agreement  that  what  each  sells  or  delivci*s  shall, 
instead  of  giving  rise  to  a  demand  payable  at  once,  stand 
as  a  pa3incnt  or  off-set  for  what  has  been  or  may  be  received 
from  the  other,  their  liability  will  be  limited  to  and  depend 
upon  the  balance  as  finally  disclosed,  and  the  statute  will  not 
begin  to  run  until  the  date  of  the  last  item." 

Here  the  goods  delivered  on  behalf  of  the  defendant  were 
delivered  in  the  way  ccMitcmplatcd  by  these  authorities.  It 
was  plainly  understood  that  they  were  to  enter  hito  the 
account  between  the  parties,  to  be  adjusted  when  plaintiff's 
account  should  l)o  settled.  It  is  quite  absurd  and  unnatural 
to  suppose  that  the  defendant  intended  that  these  small  items 
should  bo  treated  and  considered  technically  as  payments 
upon  plaintiff's  account.  That  would  have  been  contrary 
to  the  ordinary  and  usual  way  of  dealing  in  such  cases. 
His  direction  was  that  they  be  taken  to  the  plaintiff 
to  be  applied  upon  his  account.  Applied  how?  By  a 
credit  in  the  ordinary  way  customary  in  such  cases.  The 
plaintiff  WJis  to  credit  them  on  the  opposite  side  of  his  account, 
so  that  in  any  future  settlement  between  the  parties,  the 
defendant  could  have  the  benefit  of  them.     In  legal  effect 
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they  wero  sold  to  the  plaintiff,  the  price  of  them  to  be  credited 
oa  the  account.  It  is  true  that  the  defendant  could  not 
have  sued  and  recovered  against  the  plaintiff  for  these  items. 
But  that  was  so  simply  because  the  plaintiff  did  not  owe  him 
anything.  But  suppose  the  defendant  had  in  the  same  way 
delivered  goods  to  the  plaintiff,  until  the  balance  was  in  his 
favor.  Would  it  then  be  denied  that  he  could  have  sued 
and  recovered  against  the  plaintiff?  It  has  never  been 
decided  that  in  order  to  make  an  account  of  mutual  or 
reciprocal  demands,  each  paily  must  have,  as  claimed  by 
the  learned  counsel  for  the  appellant,  a  cause  of  action  against 
the  other  for  his  side  of  the  account.  There  is  but  one  cause 
of  action  in  such  case,  and  that  is  for  the  balance.  But 
were  it  not  for  tlie  account  on  the  opposite  side,  each  party 
would  have  a  cause  of  action  for  the  items  of  his  account. 

In  Chambers  v.  Maries  (25  Penn.  St.,  296),  Judge  Black 
using  language  w^hich  might  be  applied  to  this  case,  said: 
"  This  was  a  suit  for  a  balance  on  book  account.  The  plain- 
tiff's book  showed  several  credits  within  six  years,  and  it 
wasi)rovcd,  moreover,  that  the  items  of  credit  were  dclivei'ed 
on  account  and  credited  agreeably  to  the  defendant's  request. 
The  parties  must  settle  as  if  the  statute  of  limitations  had 
never  been  passed."  In  IforUmw.  Larco  (30  Cal.,  126),  the 
defendant  being  indebted  to  the  plaintiffs  on  account,  delivered 
to  them  an  article  of  personal  property,  for  which  they  gave 
him  credit  at  a  valuation  agreed  on  ;  and  it  was  held  that 
thereby  the  account  between  the  parties  became  a  mutual, 
open  and  current  account  of  reciprocal  demands. 

I  will  now  notice,  so  far  as  deemed  impoi-timt,  cases  to 
which  our  attention  wtis  called  on  behalf  of  the  defendant. 
In  Gold  V.  Whitcomb  (14  Pick.,  188),  as  stated  in  the  head 
note,  **  a  shopkeeper's  account  containing  charges  of  ailicilos 
sold  to  the  defendants,  some  of  them  within  six  years  before 
action  brou^jht,  and  also  containin*?  credits  j^iven  more  th:ni 

« 

six  years  before  action  brought,  is  not  an  account  current  or 
a  mutual  account,  so  as  that  the  charges  within  the  yix  years 
should  draw  tb.e  previous  charges  out  of  the  operati(m  of  the 
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statute  of  limitations."  The  case  is  but  briefly  reported, 
without  anj*^  opinion  of  the  court.  It  docs  not  appear  what 
the  items  of  credit  were.  They  must  have  been  payments 
of  money.  If  not,  the  case  is  opposed  to  the  undoubted  hiw. 
In  Lowber  v.  Smith  (7  Barr.  [Penn.],  381),  tlie  plaintiff,  a 
powder  manufacturer,  sued  the  defendant  to  recover  upon 
an  account  for  powder,  most  of  which  was  be^'ond  six  ycai*s, 
but  in  which  he  had  credited  the  defendant  for  saltpetre  and 
brimstone  ;  and  he  claimed  that  these  credits  saved  the  Avhole 
account  fl*om  the  bar  of  the  statute.  Two  witnesses,  who 
were  in  the  employ  of  the  defendant,  testified  that  they  never 
knew  of  a  purchase  of  powder  by  the  defendant  of  the  plain- 
tiff, as  an  ordinary  transaction,  but  that  it  wa^  always  an 
exchange  for  saltpetre  and  brimstone,  or  these  articles  were 
delivered  to  the  plaintiff  to  be  worked  up  and  returned  in 
powder.  The  trial  judge  held,  as  matter  of  law,  that  these 
were  mutual  accounts  between  the  parties.  This  was  held 
error  in  the  court  of  review,  the  decision  there  being  that 
the  evidence  of  the  defendant  tended  to  show  that  there  was 
an  exchange  of  one  article  for  another,  or  in  other  words,  a 
payment  of  one  article  by  the  delivery  of  another.  The 
point  decided  was  that  an  account  is  not  rendered  mutual 
by  credits  therein  of  payments  either  in  money  or  property. 
But  Rogers,  J.  used  language  not  sanctioned  by  authority, 
as  follows  :  **A  mutual  account  is  when  each  has  a  demand 
or  right  of  action  against  the  other,  as,  for  example,  when 
A.  and  B.  dealing  together,  A.  sells  B.  an  article  of  furniture, 
or  any  other  commodity,  and  afterwards  B.  sells  A.  property 
of  the  same  or  a  dificrent  description ;  this  constitutes  a 
reciprocal  deniJind,  because  A.  and  B.  have  a  demand  or 
right  of  action  against  each  other ; "  and  he  said  this  is  not 
so  when  the  sale  is  only  by  one  to  the  other,  whether  it  is 
to  be  paid  for  in  cash  or  in  kin^  ;  and  that  the  manner  of 
payment  could  surely  make  no  diiference.  This  case  is 
criticized  in,  1  Smiths  Leading  Qises  (H.  &  W\s  Notes)  t)G7, 
and  the  reasoning  of  the  judge  who  wrote  the  oi)inion  is 
shown,  I  liiink,  clearly  to  be  unsound.     The  cu:se  o^i  Addras 
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V.  Can^oll  (85  Penn.,  209),  is  one  where  all  the  items  of  the 
account  wei-e  upon  one  side  and  only  credits  for  money  pay- 
ments upon  the  other  side  ;  and  it  was  properly  held  not  to 
be  a  mutual  account.  It  is  in  reference  to  such  an  account 
that  the  improper  langujige  is  again  used  that  "to  constitute 
mutual  accounts  there  must  be  mutual  demands.  Each 
party  must  have  a  demand  or  right  of  action  against  the 
other."  These  Pennsylvania  decisions  were  made  under  a 
statute,  the  language  of  which  is  like  that  in  the  statute  of 
James  I,  and  the  dicta  which  I  have  quoted  are  not  sanctioned 
by  any  English  or  American  authority  construing  that  statute. 
Similar  language  is  used  by  Hoffman,  J.  in  Peck  v.  The 
N.  Y.  and  Liverpool  U.  8.  Mail  8.  8.  Co.  (5  Bosw.  226); 
a  case  where  all  the  items  were  upon  one  side  and  simply 
money  payments  upon  the  other  side. 

Without  referring  to  more  authorities,  I  think  it  may 
safely  be  said  that  there  is  no  decided  case  in  this  country 
or  England  which  sustains  the  contention  of  the  defendant ; 
and  that  the  phi*ase  " reciprocal  demands"  has  introduced 
no  new  element  into  our  statute  of  limitations.  It  may  be 
admitted  that  to  constitute  a  mutual  account  of  reciprocal 
demands,  a  defendant,  when  sued,  must  have  an  accoimt 
against  the  plaintifi',  wliich  he  can  interpose  as  a  set-off  to 
the  extent  thereof.  It  is  not  necnlful,  however,  that  each 
party  shall  have  an  independent  cause  of  action  against  the 
other.  The  cause  of  action  upon  such  an  account  is  really  in 
law  for  the  balance  due,  and  that  party  only  is  debtor  against 
whom  the  balance  is  found,  and  that  rule,  as  before  stated,  is 
recognized  in  the  language  of  the  statute.  Suppose  none  of 
the  plaintiff's  account  had  been  barred  by  the  statute,  and  he 
had  sued  the  defendant  to  recover  the  whole  of  it,  ignoring 
the  credits.  Can  it  be  doubted  that,  upon  the  facts  disclosed 
hi  the  (  vidence,  he  could  have  inter] )osod  his  account  for  the 
butter  and  eggs  as  a  set-off  ?  To  hold  othc^i-wise  and  sustain 
the  contention  of  the  defendant,  would  be  to  substantially 
nullify  the  statute  of  limitations  in  actions  brought  to  recover 
upon  accounts,  as  such  accounts  generally  arise  and  exist 
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under  circumstanceB  similar  to  those  which  appear  here. 
That  is,  goods  aro  delivered  upon  the  one  side  to  off-&et  or  to 
be  credited  upon  goods  delivered  upon  the  other  side,  the 
account  being  permitted  to  run  for  mutual  convenience,  and 
the  balance  to  be  paid  by  the  party  against  whom,  upon 
final  adjustment,  it  shall  be  found  to  exist. 

I  conclude,  therefore,  that  the  referee  committed  no  error 
in  his  decision  as  to  the  statute  of  limitations ;  and  I  will 
now  proceed  to  examine  other  exceptions  to  which  our  atten- 
tion has  been  called. 

Defendant's  son,  Jonathan,  was  sworn  as  a  witness  for  the 
plaintiff;  and  ho  testified  that  from  November,  1855,  to 
November,  1863,  the  principal  articles  of  clothing  and  gro- 
ceries for  his  family  were  obtained  of  the  plaintiff,  and  that 
he  often  went  himself  and  often  sent  othei's  to  plaintiff  ^s  store 
for  goods.  He  was  then  asked  this  question :  ♦*  State,  as 
well  as  you  can,  the  quantity  and  amount  of  the  articles  thus 
purchased  at  Green's  store  during  these  years,  which  were 
had  and  used  in  your  family."  This  was  objected  to  on  the 
part  of  the  defendant  as  immaterial  and  incompetc  nt,  and  on 
the  ground,  as  to  goods  not  obtained  by  himself,  tliat  the 
witne-s  had  no  knowledge  as  to  where  they  came  from.  The 
objection  was  oveiTuled,  and  the  witness  answered :  **  I 
should  think  they  would  amount  to  from  $700  to  $800 ; 
perhaps  more."  The  question  was  not  objectionable.  It 
called  for  fucts  only  within  his  personal  knowledge  ;  and  if 
the  answer  went  further  than  the  question,  that  was  not 
objected  to. 

There  was  proof,  by  the  plaintiff  as  a  witnass,  that  the 
defendant  had  several  times  looked  over  his  account  books, 
and  particularly  that  he  did  so  in  June,  1863,  and  that  he 
then  examined  the  account  charged  to  his  son ;  and  tlie 
plaintiff  testified  that  he  had  a  statement  of  the  account 
which  was  looked  over  by  the  defendant,  one  paper  contain- 
ing computation  of  interest,  and  another  containing  the 
whole  account  with  interest.  These  papers  were  objected 
to  separately  as  immaterial  and  incompetent,  and  on  the 
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ground  that  the  alleged  indebtedness  w:is  not  sufficiently 
proved,  and  also  that  the  principle  upon  which  the  interest 
was  figured  waa  incorrect.  The  objection  was  overruled  and 
the  papei-s  were  received  In  this  there  was  no  error.  The 
paper  as  to  the  computation  of  interest  need  not  be  noticed, 
as  no  error  is  alleged  jis  to  the  allowance  of  interest  The 
other  paper,  as  I  understand  it,  was  a  paper  containing  a 
statement  of  the  account  which  the  defendant  had  examined 
in  the  books.  It  was  certainly  competent  to  place  the  items 
thus  examined  before  the  referee.  Strictly  the  items  should 
have  been  read  from  the  books.  But  this  was  not  called  "for 
by  the  defendant,  and  the  paper  was  not  objected  to  as 
secondary.  It  seems  to  have  been  taken  as  of  the  same 
force  as  if  the  items  had  been  read  from  the  books. 

Other  exceptions  have  been  examined,  but  they  are  not 
deemed  of  sufficient  importance  to  require  particular  notice 
here. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Church,  Ch.  J.,  not  votmg. 

Judgment  affirmed. 


I  70      15 

William  J.  Best,  as  Receiver,  etc..  Respondent,  v.  \UL  ^ 

Nicholas  Thiel  et  al..  Appellants. 

Defendant  T.  was  one  of  the  trustees  of  a  savings  bank,  to  make  tip  a 
deliciency  in  the  assets  of  the  bank,  caused  by  a  loss  upon  a  loan  made 
by  it,  he  executed  a  mortgage  to  H.,  who  assigned  it  to  the  bank.  In 
an  action  to  foreclose  the  moi*tgage,  held,  that  T.  in  executing  it  did  not 
thereby  become  a  surety  or  obligor  for  moneys  loaned  by  the  bank,  within 
the  meaning  of  the  provision  of  the  act  of  1875,  in  relation  to  savings 
banlvs  (}  21,  chap.  371,  Laws  of  1875),  which  prohibits  a  tinistee  from 
becoming  such  surety  or  obligor ;  and  so,  that  the  mortgage  was  not 
invalid  as  violative  of  that  pro\'ision. 

The  claim  was  made  that  the  trustees  of  the  bank  were  pei-nonally  liable  for 
the  deficiency.  The  superintendent  of  the  banking  department  informed 
them  that  they  were  so  liable,  and  that  this  liability  would  be  enforced 
miless  they  made  up  the  deficiency,  and  upon  his  i-equirement  the  mort- 
gage waa  executed.     T.  set  up  want  of  considemtiou  as  a  defense.     Hddt 
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untenable.  Ist.  The  seal  was  presumptive  evidence  of  a  consideration, 
which  pi^esumption  was  not  clearly  overcome.  2nd.  T.  was  estopped  from 
denying  the  legal  validity  of  the  mortgage,  as  it  was  with  his  knowledge 
and  assent  repoHed  to  the  bank  department  and  represented  to  the 
depositors  of  the  bank  as  a  portion  of  its  assets,  and  upon  the  strength 
thereof  and  other  similar  securitiesy  the  bank  was  permitted  to  continue 
its  business. 

(Argued  November  12,  1879 ;  decided  November  18,  1879.) 

Appeal  from  judgment  of  the  General  Term  of  the. 
Supremo  Court,  in  the  first  judicial  department,  aiBnning  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  by  plaintiff  as  receiver  of  the 
German  Savings  Bank,  of  the  trnvn  of  Morrisiana,  to  foreclose 
a  mortgage  executed  hy  defendant  Thiel  and  wife. 

The  facts  appear  sufficiently  in  the  opinion. 

II.  E,  SicJcels^  for  appellant.  The  cousideration  for  the 
l)ond  and  mortgage,  if  any  existed,  was  illegal,  and  they 
were  therefore  void.  (Laws  1875,  chap.  371,  §  21;  2  R.  S., 
§  39;  2  J.  Ch.,  377;  Valhty.  Parker,  2  Wend.,  G15;  Bock- 
well  V.  Charles^  2  Hill,  499.)  The  receiver  was  in  no  more 
favorable  position  than  the  bank  ;  he  stood  iu  the  relation  of 
an  assignee.  {Greene\.  Wancick,  64  N.  Y.,  221;  Shafer  v. 
lleilhjy  50  id.,  61;  Bufih  v.  Laihrop,  22  id.,  535;  Trustees, 
etc,  V.  Wheeler,  61  id.,  88.) 

Frederick  Smyth,  for  respondent.  The  bond  and  mort- 
gage being  under  seal  the  law  will  presume  a  consideration. 
(3  R.  S.  [6th  ed.],  p.  672,  §  124;  Toin^y  v.  Black,  68  N. 
Y.,  186;  Petrie  v.  Barckley,  47  id.,  653;  Gray  v.  Barton, 
55  id.,  68;  Calkins  v.  Long,  22  Barb.,  98.)  Defendant's 
liability  as  trustee,  of  itself  furnished  a  sufiicicnt  considera- 
tion for  the  deliver}'  of  the  bond  and  mortgage  in  question 
to  the  bank.  [Tritstees  of  Hamilton  Col.  v.  Stewart,  1  N. 
Y.,  581;  Barnes  v.  Pcrrine,  12  id.,  20;  lUchmondville  Sem'y 
V.  McDonald,  34  id.,  379.)     The  bank  department  having 
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relied  upon  the  statements  or  reports  made  to  it  by  the 
appellant,  that  the  bond  and  mortgage  were  valid  securities, 
and  relying  upon  such  stsitements  permitted  the  bank  to 
continue  its  business ;  it  would,  therefore,  be  contrary  to 
public  policy  and  good  morals  to  permit  the  appellant  now 
to  claim  that  the  security  was  without  consideration  and 
void.  {W/itte  V.  Leslie^  54  How.  Pr.,  394;  Dinkelsjn'el v. 
FrankUn,  7  Hun,  339;  Farrary.  Walker,  3  Dillon,  506.) 

Earl,  J,^  This  is  an  action  to  foreclose  a  mortgage  exe- 
cuted by  the  defendant  and  his  wife  to  one  Hall  and  by  him 
assigned  to  the  savings  bank  of  which  the  plaintiff  has  become 
the  receiver.  The  defendant  was  one  of  the  trustees  of  the 
bank,  and  there  was  a  deficit  in  the  assets  of  the  bank  to  the 
amount  of  $70,000,  and  defendant  executed  this  mortgage 
and  had  it  assigned  to  the  bank,  for  the  express  purpose  of 
making  up  this  deficit  and  thus  enabling  the  bank  to  go  on 
with  its  business. 

The  learned  counsel  for  the  appellant  seeks  the  reversal  of 
this  judgment  upon  two  grounds  which  I  will  briefly  notice. 
He  claims  that  the  mortgage  was  given  in  violation  of  section 
21  of  chapter  371  of  the  Laws  of  1875,  and  that  therefore  it 
is  illegal  and  void.  That  section  prohibits  a  trustee  of  such 
a  corporation  fi-ora  becoming  a  surety  or  an  obligor  for 
moneys  loaned  or  borrowed  of  such  corporation.  It  is  a 
sufficient  answer  to  this  claim  that  defendant  did  not  become 
a  surety  or  obligor  fcr  any  money  loaned.  No  money  wns 
loaned  upon  the  faith  of  his  mortgage.  The  bond  and  mort- 
gage were  executed  to  make  up  a  deficiency  in  the  assets  of 
the  bank,  which  deficiency  was  caused  by  a  loss  upon  a  loan 
made  by  the  bank  a  long  time  before  the  mortgage  was 
given. 

The  further  claim  is  made  that  the  jnortgage  was  without 
any  consideration  and  therefore  void.  To  this  claim  there 
are  two  answers.  First.  The  mortgage  \yafl  luidcrseal  and 
the  seal  was  presumptive  evidence  of  a  consideration :  (3 
R.  S.  [6th  ed.],  672,  \  124;  Gra?/  v.  Barton,  55  N.  Y.,  68; 
SiCKELS— Vol.  XXXIV.        3 
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Torry  v.  Blacky  58  id.,  186.)  This  presumption  was  not 
clearly  overcome.  The  defendant  was  one  of  the  trustees  of 
the  bank,  and  there  was  n  claim  that  ho  was  pcnsonally  liable 
for  the  deficiency.  The  banlc  superintendent  informed  the 
trustees  that  they  were  all  so  liable,  and  that  unless  they 
made  up  this  deficiency,  their  individual  liability  would  be 
enforced.  It  was  upon  this  requisition  of  the  superintendent 
that  the  mortgage  was  given ;  and  if  given  to  discharge  a 
personal  liability,  it  was  not  without  consideration.  It  is 
true  that  there  is  no  finding  that  there  was  such  personal 
liability  for  the  deficiency.  Neither  is  there  a  finding  that 
there  was  not.  The  claim  of  the  liability  was  made  by  one 
in  authority,  and  in  pursuance  thereof  the  securities  were 
given.  It  is  sufiicient  to  say  that  the  presumption  of  a  con- 
sideration was  not  clearly  overcome.  Second.  The  defend- 
ant is  estopped  from  denying  the  legal  validity  of  the  mort- 
gage. It  was  given  expressly  to  malce  up  the  deficit  in  the 
assets  of  the  bank  and  to  enable  it  to  go  on  with  its  business. 
It  was  reported  to  the  banking  department  as  a  poitiou  of 
the  assets  and  was  in  efiect  represented  to  the  depositoi's  of 
the  bank  as  a  portion  of  the  assets,  and  all  this  was  done  by 
the  defendant  and  with  his  knowledge  and  assent.  It  was  in 
consequence  of  this  and  other  securities  given  by  other  trus- 
tees, that  the  superintendent  of  the  banking  d(i)artnicnt, 
acting  oflBicially  for  the  public  and  all  the  creditors  of  the 
bajik,  permitted  the  bank  to  continue  its  business.  It  was 
in  reliance  upon  this  and  the  other  securities  given,  tliat 
depositors  were  induced  to  make  and  leave  deposits  in  the 
bank;  and  hence,  upon  the  clearest  principles  of  justice  and 
morality,  the  defendant  should  Ih)  estopped  from  denying 
the  validit3'  of  this  mortgage  :  (Fairar  v.  Wail:e7\  Assignee, 
3  Dillon,  506,  n.) 

The  judgment  should  bo  affinncd,  with  costd. 

All  conciu'. 

Judgment  afiSirmed. 
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IAaut  a.  Muxpeb,  as  Administratrix,  etc.,  AppoUaut,  v, 
BjEiyjAMix  F.  BusuMORK.  as  Sheriff,  etc.,  Ecspoudeut. 

Notwithstanding  a  levy  under  aa  execution  upon  bis  personal  property, 
the  judgment  debtor  remiuns owner ;  and  can  ooikvey  title*  subjeot  to  the 
lien  created  by  Ihe  cxooutioa« 

An  assig-nee  for  the  benefit  of  creditors,  of  the  debtor,  acquires  a  title 
subject  to  Buch  lien,  good  a^fainst  all  persons  until  the  assi^punent 
is  inipeachod  for  fraud. 

Where  the  pi-operty  is  in  the  poesesmon  of  the  sheriff  at  the  time  of  the 
assignment,  the  transaction  is  not  within  the  provision  of  the  statute  of 
frauds  (2  R.  S.,  133,  }  5),  which  requii-es  an  immediate  deliveiy  of 
goods  sold ;  that  applies  only  toasale  of  goods  in  the  vendor's  possessioii 
or  under  his  conti-oL 

Defendant,  in  January,  1877,  aa  sheriff  levied  under  an  execution  upon  certain 
goods  belonging  to  P. ,  the  j  udgment  de  btor,  and  took  possession .  On  Feb- 
ruary 3d,  1877,  P.  made  a  general  assignment  for  the  benelit  of  creditors. 
An  attachment  agaanst  the  property  of  P.  Was  issued  to  defendant, 
February  0th.  He  sold  sufficient  of  the  property  to  satisfy  the  execution, 
and  then,  upon  demand  of  the  assignee  and  refusal  of  the  attachment 
creditor  to  indemnify,  delivered  the  residue  to  the  assignee  and  returned 
muUa  bona  to  the  attachment  and  the  execution  issued  upon  judgment  in 
the  attachment  cult.  In  an  acUon  for  a  false  return  there  was  evidence 
that  defendant  assumed  to  levy  under  the  attachment;  ^leld,  that  by 
suiTcndering  the  property  without  calling  a  jury  to  pass  upon  the  title, 
as  prescribed  by  the  statute  (2  R.  S.,  }}  4,  10),  defendant  assumed  the 
burden  of  showing  Ihat  the  property  was  not  subject  to  the  attachment ; 
but  that  the  facts  established  that  defense ;  and,  being  undisputed,  the 
complaint  was  properly  dismissed. 

(Argued  November  12,  1879 ;  decided  November  25, 1879) 

Appeal  fi-om  judgmeut  of  the  Goncral  Term  of  the 
Supreme  Court,  iu  the  second  judicial  department,  affimnng 
a  judgment  in  favor  of  defendant,  entered  upon  an  oixler 
dismissing  plaintiff's  comphuut  on  trial.  (Reported  below, 
14  Hun,  591.) 

This  action  was  brought  against  defendant  as  sheriff  of 
the  county  of  Queens,  for  an  alleged  false  return  to  a  war- 
rant  of  attachment  issued  to  him,  against  the  property  of 
one  Peck,  and  also  to  the  execution  issued  upon  the  judg- 
ment in  the  attachment  suit 
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The  attachment  was  issued  to  dofendaut  February  6th, 
187  7.  At  that  time  he  had  in  his  possession  a  large  amount  of 
personal  propeily  of  said  Peck,  which  had  been  levied  upon 
January  8, 1877,  under  and  by  virtue  of  an  execution  against 
Pock.  On  February  3d,  1877,  Peck  made  a  general  assign- 
ment of  all  his  property  for  the  benefit  of  creditoi-s.  Defendant 
sold  under  the  execution  February  14,  1877.  After  he  had 
sold  sufficient  to  satisfy  the  execution,  tlio  a^igneo  demanded 
possession  of  the  residue  land  upon  refusal  of  the  attaching 
creditors  to  indemnify  defendant  turned  over  the  property  to 
said  assignee,  and  made  return  of  nulla  bona  to  the  attach- 
ment and  the  execution. 

Frank  Croohe^  for  appellants.  There,  being  no  delivery 
of  the  chattels  by  Peck  to  the  assignee,  and  no  change  of 
possession,  no  title  passed  to  him.  (2  B.S.,  13G,  §  5.)  The 
assignee  parted  with  no  value,  and  was  not  a  purchaser  for 
a  valuable  consideration.  {Cwrtia  v.  LeaviUy  15  N.  Y.,  195; 
Van  Heuaen  v.  Radcliff^  17  id.,  p.  580;  Slade  v.  VaiivecJi- 
ten^  11  Paige,  21;  2  R.  S.,  136,  §  5;  Randall  v.  Parker, 
8  Sand.,  69;  4  Hill,  271;  6  id.,  628.)  Plaintiffs  as  credit- 
ors  attaching  property  in  the  possession  of  the  debtor  or 
his  bailee,  acquired  a  specific  lien  thereon,  and  are  entitled 
like  a  judgment  creditor,  to  impeach  the  colorable  title  of 
third  pei'sons.  {Frost  v.  MoU^  34  N.  Y.,  253;  Rinchey  v. 
Stryker,  26  How.,  75;  31  N.  Y.,  45;  Hall  v.  Stryker, 
27  id.,  596.)  The  defendant  having  attached  Peck's  prop- 
erty, then  in  his  (defendant's)  hands  under  the  levy 
in  favor  of  the  1)ank,  it  was  his  duty  to  safely  keep  the 
same,  or  so  much  thereof  as  was  not  sold  under  the 
bank's  execution.  (Code,  281,  232;  Learned  v.  Vreden- 
burgh,  7  How.,  379;  Rev.  Stat.,  pp.  4  and  5;  Scheit  v.  Bald- 
vnn,  22  How.,  278;  Tliompson  v.  Oulver,  24  id.,  826;  Mc- 
Kay V.  Narrower,  27  Binl>..  463;  [app'd,  Smith  v.  Orser,  42 
N.  Y.,  132];  S.  C,  43  Burh.,  187.)  The  sheriff^  had  no 
right  to  require  indemnity  under  the  attachment  after  claim 
made,  until  an  inquisition  fotmd  the  title  to  be  in  the  claim- 
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sat.  (2  R.  S.,  5,  ^§  10,  11;  3  Hill,  386:  Batchellorv.  Schuy- 
ler, 4  N.  Y.,  173.) 

Samuel  Ilandj  for  respondent.  By  the  assignment  dated 
February  3d,  1877,  and  the  acceptance  of  the  trust  by  the 
assignee,  all  of  the  property  of  the  iissignor  became  vested 
in  the  assignee  subject  to  tlie  levy  of  the  sheriff  under  the 
Brooklyn  bank  exccutioa,  (jSi/racme  Ji,  H,  Co.  v.  Gollins^ 
hi  N.  Y,,  641 ;.  Thtxxsl^  v-  Bentley,  59  id.,  649  ;  Brcnnan 
V.  WUsQii^  71  id.,  502.)  The  sheriff  had  only  a  special 
property  in  the  goods  levied  upon — the  general  property 
being  in  the  debtor  until  the  execution  was  satisticd.  {Fierce 
v.  Kiiiff^fmillj  25  Barb.,  631.)  Even  if  the  sheriff  attached 
all  of  the  property  of  Peck,  he  was  justified,  when  he  dis- 
covered that  the  property  was  in  tact  the  property  of  the 
assignee,  to  return  the  attachment  and  execution  nulla  bona. 
{Blovinv.  Bkakley,  23  How.,  124;  1  Wend.,  92;  2eid.,  622.) 
It  w.m  entirely  competent  for  plaintifis  to  waive  the  calling 
of  a  jury,  and  this  was  done  by  their  refusal,  without  con- 
dition, to  execute  a  bond.  {Ckamberlam  v.  Biller,  18  N.  Y., 
115.)  The  sheriff's  retui*n  of  no  property  to  the  attachment^ 
and  of  nulla  bona  to  the  execution  issued  upon  the  judgment 
under  the  attachment,  is  prima  facie  evidence  of  the  fiicts 
stated.     {Bechsiein  v.  Sammis,  17  Supt.  Ct.  K.,  585.) 

DANroRTH,  J,  There  is  no  ground  for  this  appeal.  Not- 
withstanding the  levy,  the  judgment  debtor  remained  owner 
of  the  property  and  could  convey  the  title  subject  only  to 
the  lien  ci'eatcd  by  the  execution.  And  this  was  so  although 
the  sheriff  levied  on  all  the  property  in  question,  as  the 
evidence  tends  to  show  he  did.  It  is  true  the  assignee  is 
not  a  purchaser  for  value  within  the  meaning  of  the  statute 
which  protects  the  title  of  a  bona  fide  purchase  made  before 
actual  levy,  (2  R.  S.,  365,  %  17),  but  he  nevertheless  acquired 
a  good  title  subject  to  the  payment  of  the  debt  due  the 
execution  creditor,  or  to  the  sheriff's  lien  for  the  collection 
of  the  debt,  and  one  which,   until  impeached  for  fraud,  is 
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good  agiiiiist  all  persons.  {Gfrcmt  v.  Cliapnuin^  38  N.  Y., 
293.)  Moreover,  as  the  property  was  iu  tho  sheriff's  haiids 
and  not  in  tho  possession  of  tho  debtor,  tho  transaction  wa.; 
not  within  the  purview  of  the  statute  (2  E.  8.,  p.  loG,  §  5) 
which  requires  an  immediato  delivery  of  goods  sold,  for  thai 
applies  only  to  a  sale  made  by  a  vendor  of  good^,  etc.,  in  his 
possession  or  under  his  controL  It  is  contended,  however, 
that  as  the  attachment  came  to  tho  sheriff's  hands  alter  the 
levy  on  tho  execution  and  beforo  the  sale,  thcro  was  a  con- 
structive levy  notwithstanding  the  assignment,  and  this 
position  is  supposed  to  be  fortified  by  SUule  v.  VanVeddea 
(11  Paige,  21).  But  it  is  not.  The  executions  therein 
considercd  w^ero  all  issued  prior  to  the  transfer,  and  tho 
court  held  that  tho  lien  acquired  by  them,  although  no  levy 
was  made  iu  fact  until  after  the  assignment,  was  superior  to 
thd  assignee's  title.  This  rule  is  well  settled,  Wamer  v. 
Paine  (3  Barb.  Ch'y.,  630);  Birdseye  v.  Haij  (4  IIUl,  158); 
Ray  V.  Btrdaeye  [p  Denio,  619),  but  does  not  aid  the  plain- 
tiff, for  the  facts  on  which  it  rest  do  not  fit  his  cose.  There 
is  indeed,  evidence  that  the  sheriff  assumed  to  levy  the 
attachment,  and  it  is  therefore  contended  by  tho  apiDcllant 
that  he  should  have  kept  the  levy  good  and  not  surrendered 
until  a  jury  had  passed  upon  the  claimant's  title,  as  is  pror 
vided  by  section  10,  2  Bcvised  Statutes,  p.  4.  Had  the 
defendant  followed  this  statute  he  would  have  been  protected 
against  this  action.  By  not  doing  so,  he  assumed  tho  bur- 
den of  showing,  when  sued,  that  tho  property  was  not  subject 
to  tho  attachment,  Denton  v.  LivingsUm  (9  J.  K.,  9G); 
Magne  v.  Seymour  (5  Wend.,  309)  for  in  that  coso  ho  had  a 
right  to  release  it. 

It  follows  from  the  conclusion  reached  upon  the  proposi- 
tion fii'st  considered,  that  the  facts  existed  on  which  tho 
defense  might  rest,  and  as  they  were  undisputed,  tho  trial 
court  properly  dismissed  the  complauiL 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Jud<;ment  affiimed. 


1879,3  Westbkook  t?.  Gleaso:t.  23 


Statement  of  case. 


70     SS- 

Chablks  B.  Westbuook,  AppelUuit,  v,  William  Glea-  \^^  ^ 

SON,  Impleaded,  etc.,  Rcsiooiideiit.  J^  J?l 


To  enable  a  subeeqnent  pui'chaser  to  afisul  a  prior  unrccoi*ded  mortgage 
under  the  i*ecoi"ding  m-.t  (1  R.  S.,  756,  }  1),  it  is  incumbent  upon  him  to 
show  not  only  tBat  ha  was  a  botia  fide  puixhaser  for  value  without 
notice,  but  that  his  conveyance  was  first  recoitled. 

Where  a  junior  mortgagee,  with  notice  of  a  prior  uni-ecowled  mortgage, 
assigns  his  mortgage  to  a  bona  fide  purchaser  for  value,  who  has  no 
notice^  the  assignment  is  the  *'  conveyance,**  within  the  meaning  of  said 
act  (1  R.  8.,  762,  {}  37,  3.?),  and  such  asmgnee  is  entitled  to  pi*efei^nce» 
only  in  case  he  jreco]*d8  his  assignment  before  the  firet  mortgage  is 
recorded.    (DAif forth,  J.,  dissenting.) 

Jackson  v.  Van  Valkenburgh  (8  Cow.,  260),  distinguished. 

It  seeinSf  that  where,  at  the  time  of  the  execution  of  a  mortgage.  A.,  a  third 
pai*ty,  is  in  possession  of  the  mortgaged  premises,  under  an  executory 
contract  for  the  purchase  theixsof,  and  has  made  improvements  thereon, 
and  subsequently,  and  before  the  mortgage  is  i-ecorded,  A.  takes  a  con- 
veyance, in  good  faith,  without  knowledge  of  the  mortgage,  giving  his 
bond  and  mortgage  for  the  whole  of  the  pui-chase-price,  and  the  deed 
and  subsequent  mortga^  are  recorded  before  the  prior  moiigage,  the 
title  of  A.  is  superior  to  the  prior  mortgage ;  and  a  pui'chaaer  upon  foi-e- 
closure  of  the  mortgage  so  given  by  A.  takes  all  his  title,  and  so  takes 
the  premises  freed  fi-om  the  lien  of  the  prior  mortgage. 

In  such  case,  for  the  purpose  of  determining  the  question  of  the  lien  of  the 
prior  mortgage,  the  legal  title  of  A.  will  be  considered  as  relating  back 

'  to  his  equitable  title,  and  is  thus  freed  fi'om  the  lien  ;  but  if  by  accepting 
a  deed  A.  loses  his  equitable  rights  as  vendee  in  possession  under  his 
contract,  then  he  is  protected  by  the  recording  act,  as  by  parting  with 
such  rights  he  becomes  a  purchaser  for  value,  and  is  entitled  on  that 
groimd  to  priority,  although  he  paid  no  portion  of  the  purchase-money. 

Westbrook  v.  Qleason  (14  Hun,  245),  reversed. 

(Submitted  May  23,  1879 ;  decided  November  25, 1879.) 

Appeal  from  judgmentof  the  General  Term  of  the  Supreme 
Coiii-t,  in  the  thii-d  judicial  dcpai-tment,  affinning  so  much  of 
the  judgment  herein  as  held  that  defendant  Gleason  had 
acquired  a  title  to  fifty-five  acres  of  the  lands,  to  foreclose  a 
mortgage  whereoh  this  action  was  brought,  superior  to  said 
mortgage.     (Repoi-ted  below,  14  Hun,  245.) 

The  fiictj?  are  £uUy  set  forth  m  the  prevailing  opinions. 


160    312 


24  Westbrook  v.  Gleason.  [Nof., 


Statement  of  case. 


J/.  8choonmakei\  for  appellant.  Tho  defendant  Glea-soii, 
as  assignee  of  McKoon,  the  mortgagor,  took  the  niortga<rc 
under  the  assignment  subject  to  the  same  equities  under 
which  the  same  was  held  by  his  assignor ;  and,  as  to  the 
mortgage  in  his  hands,  the  plaintiff's  mortgage  had  priority. 
{Crarie  v.  Turner,  67  N.  Y.,  439;  Schaffer  v.  ReiUy,  50  id., 
61;  Greene  v.  Wmnoick,  64  id.,  220;  Delancey  v.  Stearwf, 
66  id.,  157;  Trustees  Un.  College  v.  Weaver,  61  id.,  88: 
Davis  V.  Beckstein,  69  id.,  440.)  Securing  the  payment  of 
the  purchase  by  a  mortgage  on  the  premises  conveyed,  is  not 
a  valuable  consideration  within  the  requirements  of  the 
recording  act.  (2  Fonblanque  Eq.,  149,  note ;  Jewell  v. 
Palmer,  7  J.  Chy.,  68;  Ulls  v.  Tourley,  1  Paige  Chy.,  284; 
Whiibech  v.  Kain,  id.,  208;  Demott  v.  Stanley^  3  Barb. 
Chy.,  403;  Weaver  v.  Barden,  49  N.  Y.,  286;  Gary  v. 
White,  52  id.,  138.)  After  tho  conveyance  by  McKoon  to 
Jones,  and  the  execution  of  tho  mortgage  back  by  Jones  to 
McKoon,  there  were  do  existing  equities  in  Jones  under  the 
contRict  of  purchase ;  they  were  all  al)sorbed,  lost  and 
merged  into  the  legal  title.  (James  v.  Morey,  2  Cow., 
247.)  Any  grantee  of  the  premises  from  Jones,  therefore, 
after  the  conveyance  received  by  him  from  McKoon,  would 
be  a  pm*chaser  of  the  McKoon  title,  and  subject  to  the  pro- 
visions of  the  recording  act  in  regard  to  the  priority  of  con- 
veyances previously  recorded.  (1  R.  S.,  756,  §  1;  id.,  762, 
§37;  James  v.  Morey,  2  Cow.,  248,  305.) 

William  Gleason,  respondent  in  pcrs(m.  Tlio  defendant 
Gleason's  equities  are  superior  to  the  plaintifTs  upon  th(' 
facts  of  the  case.  His  moitgiige  is  entitled  t«>  pi^ccedont  o 
under  the  recording  acts.  (Grain  v.  2\unwr,  7  Hun,  357; 
46  N.  Y..  632;  31  id.,  399;  55  id.,  46,  47.)  When  Jonos' 
deed  was  put  on  record  he  l>ecame  entith^d  to  hold  sis  agiiin^t 
plaintiff's  unrecorded  mortgage  under  tho  recording  aci. 
(Tliurrnan  v.  Anderson,  30  B:irb.,  623-625;  Helzel  v.  Jiai-- 
ber,  6  Hun,  541;  5.1  N.  Y.,  47;  Jackson  v.  Gampbell,  19 
J.  R.,  283:  Fort  v.  Bm^h,  6  Barb.,  65;  Fisk  v..  Potter,  2 
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Keyes,  74,  75,  78;  46  N.  Y.,  325,  329-332;  Dickinson  y. 
Tillmffkcuit,  4  Paige,  220,  221;  Brown  v.  Volkening,  64  N. 
Y.,  82.;  2  J.  R.,  510,  522,  524;  1  J.  Chy.,  398;  Delaney  v. 
Stemma,  66  N.  Y.,  162;  5  id.,  66;  8  Cow.,  260;  1  J.  Chy., 
394,  398.)  llecording  Schoonmukcr^s  mortgage  in  1869 
was  no  notice  to  Jones  and  Gleason.  {Reed  v.  Mabble^  10 
Paige,  410;  3Iof/er  v.  Ilinman,  18  N.  Y.,  180-194;  I^arkff 
V.  Jackson,  11  Wend.,  442;  Trustees,  etc.  v.  Wheeler,  61 
N.  Y.,  89;  Younffv.  Guy,  5  W.  Dig.,  399;  1  Barb.,  392.)  The 
deed  and  moitgage  of  Jones  relate  back  to  the  contract,  and 
in  part  are  vitalized  by  it.  (2  J.  li.,  511,  520;  1  J.  Cos., 
81;  3  Cow.,  80.)  Under  the  recording  act  any  valu- 
able consideration  paid  or  furnished  to  the  vendor  makes 
the  purchaser,  without  notice,  a  bona  fide  purchaser  for 
a  valuable  consideration.  The  amount  is  ImmatcriaL 
{Wood  V.  Chapin,  13  N.  Y.,  509;  7  Cow.,  360;  id.,  518, 
519,  523;  id.,  521;  2  Kent's  Com.,  *465;  Chitty  on  Cont 
[5th  Am.  ed.],  29,  30;  Stoiy  on  Cont.,  §  429-431;  2  Bl. 
Com.,  ^444;  Gilchrist  v.  Gauge,  Alby.  Law  Journal,  April 
5,  1879,  !>.  276;  Seward  v.  Jackson,  8  Cow.,  430;  Pickett  v. 
Benson,  29  Barb.;  Gary  v.  WJiite,  52  N.  Y.,  138-142.) 
Gleascn  was  a  bona  fide  purchaser  for  a  valuable  considera* 
tion,  and  upon  the  mortgage  assigned  to  him  being  recorded, 
he  was,  under  the  recording  act,  a  purchaser  whoso  lien  w:w 
prior  to  the  plaintiff's.  (3  R.  S.,  45,  §  1  [5th  ed.];  id.,  §  69; 
63  N.  Y.,  269-276;  11  J.  R.,  534;  2  Lans.,  475-476.)  It 
is  of  nQ  consequence  whether  Gleason  ever  recorded  his 
assignment  or  not,  unless  McKoon  should  convey  the  same 
bond  and  mortgage  to  a  bona  fide  purchaser,  and  the  latter 
should  put  such  second  fraudulent  assignment  on  record.  (2 
Barb.  Chy.i  83-84;  3  Kejes,  174-178;  Granev.  Turner,  67 
N-  Y.,  437.)  Gleason  being  a  bona  fide  purchaser  for  value 
was  not  aficcted  by  notice  or  bad  faith  on  the  part  of  McKoon. 
(8  Cow.,  260;  13  N.  Y.,  509,  518;  46  Barb.,  211;  2  Hill,  650, 
654;  4  Hun,  705;  3  id.,  576;  9  Paige,  315,  318;  8  Wend., 
620;  8  J.  R.,  137;  6  Paige.  322,  329;  12  J.R.,  652.)  The 
word  purchaser  as  to  recording  aasignmeuts,  refers  to  the 
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purchaser  of  the  assigned  mortgage,  and  not  to  some  other 
purchaser  of  some  other  mortgage  upon,  or  estate  in  the 
equity  of  redemption.  (1  Abb.  Ct  App.  Decs.,.  295,  302; 
3  Keyes,  174;  42  N.  Y.,  334,  348;.  64  id.,  220,  227.) 

Earl,  J.  This  is  an  action  to  foreclose  a  mortgage  upon 
about  two  hundred  and  seventy-fiye  acres  of  land,  situated  in 
Delaware  county,  which  was  executed  by  Dennis  D.  McKoon 
to  Murius  Schoonmaker,  and  by  him  assigned  to  the  plain- 
tiff. The  facts,  so  far  as  they  ai*o  material  to  the  decision  of 
the  question  submitted  to  us,  were  found  at  the  Special  Term 
of  the  Supreme  Court  as  follows :  Prior  to  September, 
1856,  Nicholas  Ehnendorf  claimed  to  own  the  mortgaged 
lands ;  and  he  entered  into  an  executory  contract  with  Sam- 
uel Inman  for  the  sale  to  him  of  fifty-five  acres  thereof ;  and 
Inmau  entered  into  possession  of  such  parcel  and  made 
some  improvements  thereon.  Sul>scqucntly,  on  the  24th 
,day  of  September,  1856,  the  sheriff  of  Delaware  county,  by 
virtue  of  a  sale  upon  execution  issued  upon  a  judgment 
recovered  against  Elmendorfj  duly  conveyed  the  mortgaged 
lands  to  Samuel  Gordon  and  others,  by  a  deed  recorded 
September  26,  1856.  On  the  18th  day  of  March,  1857, 
the  gmntees  in  that  deed  conveyed  the  same  lands  to  the 
{)lauitiff  in  this  action,  by  a  deed  recorded  on  the  4th  day 
of  April  thereafter.  On  the  3d  diiy  of  April,  1862,  the 
State  comptroller,  by  virtue  of  a  tiix  sale,  conveyed  to  the 
plaintiff  the  parcel  of  fifty-five  acres  and  other  parcels  of  land 
covered  by  the  plafntift*'s  mortgjige,  by  a  deed  recorded 
on  the  2d  day  of  Juno  thereafter.  Some  time  after  the 
lands  had  been  conveyed  to  the  plaintiff  (the  precise  time  not 
appearing)  Inman  surrendered  to  hmi  his  contract  for  the 
fifty-five  acres  and  received  from  him  a  new  contract  for  the 
same  ;  and  he  continued  in  the  possession  of  that  parcel  until 
he  sold  the  same,  by  a  written  executory  conti'act,  to  Samuel 
Jones,  who  entered  into  possession  thereof  and  remained  in 
possession,  making  some  improvements  thereon,  until  October 
10,  187C.     The  date  of  this  contract  with  Jones  does  not 
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appear.  On  the  1st  day  of  June,  18G6, —  which  was  prol> 
ably  after  the  contract  with  Jones  —  luman  couTcyed  to  the 
mortgagor,  McKoon,  all  his  interest  iu.  the  fifty-five  acrcSv 
by  a  deed  recorded  July  31,  1867.  On  the  18th  day 
of  June,  18G8,  the  plaintiff  conveyed  to  McKoon,  by  quit- 
claim deed,  for  a  consideration,  as  expressed  therein,  of 
$500,  the  two  hundred  and  seventy-five  aoi*es  of  land ; 
and  that  deed  was  recorded  November  28,  18<>8.  On 
the  same  day  of  June,  Marius  Schoonmaker  executed  and 
delivered  to  McKoon  a  warranty  deed  of  thcr  same  laiids,  for 
a  consideration,  as  expi'essed  therein,  of  $1,500,  which  deed 
was  recorded  February  24,  1873.  For  the  purpose  of  aeour- 
ing  the  consideration  of  these  two  conveyauces,  MoKoon,  on 
the  siune  day,  executed  the'  mortgage  for  $1,500,  which 
this  action  was  commenced  to  foreclose  ;  and  this  mortgage 
was  recorded  January  8,  1869.  On  the  27th  day  of  Octo- 
Ixjr,  18G8,  Schoonmaker  assigned  this  mortgage  to  the  plain- 
tiff, by  an  instrument  in  writing  duly  executed,  acknowl- 
edged and  delivered,  but  never  recorded.  On  the  1st  day 
of  Octolxjr,  1868,  McKoon  conveyed  the  fifty-fivo  aci'cs  to 
Jones,  for  the  consideration  of  $500-  by  a  deed  recorded 
December  1,  1868  y  and  at  the  same  time,  to  secure  the  pur- 
chase money  and  the  sum  of  $200,  which  Jond^  o\ved 
McKoon,  tlic  former  executed  to  the  latter  a  mortgage  upon 
the  same  land  for  the  sum  of  $700,  which  mortgage  was 
recorded  on  the  same  day  with  the  deed*  Jones  took  his 
deed  iu  good  faith,  believing  that  he  was  acquiring  hn  unin- 
cumbered title  to  the  land.  On  the  4d  day  of  December, 
McKoon  for  value  received  sold  and  assigned  that  moii;gago 
to  the  respondent,  Gleasou,  who  put  his  assigument  upon 
record  March  7,  1870.  Gleason  purchased  the  mortgage  in 
good  faith,  believing  it  to  be  a  first  lien  upon  the  lands,  after 
having  searched  the  i*eeords  and  finding  no  incumbi-anco 
there.  Sometime  prior  to  July  29,  1870,  Gleason  com- 
menced an  action  to  foi*eclose  his  mortgUge,  and  on  that  day 
recovered  a  judgment  of  foreclosure  against  Jones  and  othera, 
the  plaintiff,  however,  not  being  a  party.     Gleasou  became 
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a  puix^hascr  of  the  fifty-five  acres  under  that  judgment,  and 
received  a  deed  thereof  dated  October  10,  1870,  which  was 
recorded  May  4,  1877.  It  does  uot  appear  how  McKoou 
cauie  to  take  a  quit-claim  deed  of  Westbrdok,  and  a  warranty 
deed  of  Schoonmaker,  of  the  same  lands,  at  the  sanie  time ; 
and  it  docs  not  conclusively  appear  which  of  these  grantors 
had  the  true  title  to  the  land.  The  title  was  evidently  re- 
cognized as  being  in  one  or  both  of  these  gi'antoi's,  and  the 
mortgage  w'as  given  to  secure  the  consideration  of  both 
conveyances. 

Ui>on  these  facts  the  question  to  be  determined  is  which 
has  priority  of  lien  upon  the  fifty-five  acres,  plaintifiT's 
mortgage,  or  the  Jones  mortgage  assigned  to  Glcason  ?  I 
tliink  the  courts  below  were  in  error  in  answering  this 
question  in  favor  of  the  Jones  mortgage. 

To  repeat  a  few  facts  :  The  deed  to  Jones  and  the  mort- 
gage from  Jones  to  McKoon  were  recorded  December  1, 

1868.  The  plaintiff's  mortgage  was  recorded  January  8, 

1869.  The  assigimient  of  the  Jones  moilgjxge  to  Glcason 
was  j*ocorded  March  7,  1870,  more  than  a  year  after  plain- 
tiff's mortgage  was  upon  record. 

The  deed  to  Jones  of  th  j  fifty-five  acres  did  not  give  him 
a  title  free  from  plaintifi*'s  mortgage,  because,  although  he 
purchased  in  good  faith  and  his  deed  was  firet  recorded,  he 
was  not,  within  the  meaning  of  the  recording  act,  a  pur- 
chaser for  a  valuable  consideration.  He  paid  nothing,  and 
simply  gave  his  bond  and  mortgage  to  secure  the  entire 
consideration  payable  at  a  future  day.  A  purchaser  for  a 
valuable  consideration,  within  the  meaning  of  that  act,  is 
one  who  has  paid  the  consideration  of  the  conveyance  or 
some  part  thereof,  or  has  pailcd  with  something  of  value 
upon  the  faith  of  the  conveyance.  (3  Wash,  on  Real  Prop- 
erty [3d  ed.],  289;  Tmrville  v.  Naish,  3  P.  Williams, 
306;  Story  v.  Lord  Windsor ^  2  Atk.,  630;  Ilardingham  v. 
JSftchoUa^  3  id.,  304;  Webster  v.  Van  Steenbergh^  46  Barb., 
211;  Weaver  v.  Burden,  49  N.  Y.,  286;  DeUmcey  v. 
Steams^  66  id.,  157;   Dzckerson  v.  Tillinghast^  4  Paige,  21^).) 
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There  is  nothing  iu  Jones'  prior  relation  to  the  hmd  which 
improves  his  position.  It  does  not  api^ear  that  either  he  or 
Inniau  had  paid  anjrthing  upon  the  contracts  which  they 
held ;  nor  does  it  appear  to  what  extent  they  had  made 
improvements  upon  the  land.  The  contracts  arc  not  set 
out,  and  we  have  no  information  as  to  their  terms.  There 
is  no  finding  that  the  Jones  contract  was  in  force  at  the 
time,  he  took  his  deed  fronj  McKoon,  or  that  at  that  time  he 
had  any  valid  claim  to  the  land,  or  a  conveyance  thei'eof. 
There  is  no  finding,  and  it  cannot  be  inferred  from  any  of 
the  facts  appearing,  that  the  deed  to  him  and  the  mortgage 
from  him  were  given  in  performance  of  any  prior  contract. 
There  is  no  allegation  that  they  were,  in  Gleason's  answer. 
The  plain  inference,  from  the  lapse  of  time  and  other  cir- 
cumstances, is  that  the  prior  contract  was  either  forfeited  or 
abandoned.  The  mortgage  was  given  for  not  only  the  whole 
purchase  price,  but  for  $200  in  addition  thereto ;  and  ac- 
cording to  Gleason's  answer,  the  consideration  agreed  to  be 
paid  for  the  deed  was  twice  the  amount  stipulated  in  the 
contract.  The  Jones  title,  as  tlie  case  is  now  presented  to 
us,  must  therefore  rest  entirely  upon  the  deed  frem  Mc- 
Koon  ;  and  for  the  reason  above  stated,  that  deed  is  subor- 
dinate to  plaintiff's  moi-tgage. 

It  is  not  disputed  that  the  mortgage  from  Jones,  while 
McKoon  held  it,  was  subordinate  to  plaintiff's  moi*tgage 
given  by  himself,  and  of  which  therefore  he  had  full  knowl- 
edge. The  question  now  to  be  determined  is  whether  by 
the  assignment  of  this  moilgage  to  Gleason,  the  latter 
obtained  any  better  position  for  the  enforcement  thereof 
than  his  assignor  had. 

A  mortgage  under  our  laws  is  a  mere  chose  in  Bxjtion ;  and 
aside  from  the  force  of  the  recording  statute,  an  assignee 
thereof — so  far  as  concerns  his  riirht  as  such  to  enforce  the 
same — must  be  treated  like  the  assignee  of  any  other  chose 
in  action.  What  the  assignor  could  have  done  while  owner 
to  enforce  the  same  he  can  do,  and  no  more.  He  takes  the 
'  precise  position  of  the  assignor.     He  can  obtain^y  the  ussign- 
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ment  no  greater  or  better  right  than  the  assignor  hacL 
Whilo  an  assignee  of  a  chose  in  action  may  now.  enforce  the 
same  in  his  own  name,  he  must  do  it  subject  to  all  tlie 
defenses  and  equities  which  would  have  existed  and  affected 
it  if  the  action  had  been  in  the  name  of  the  sussignor,  as  it 
was  originally  required  to  be.  The  assi^cc  of  a  mortgage 
takes  it  not  only  subject  to  all  tlie  equities  existing  between 
the  parties  to  the  instrument,  but  it  is  now  too  well  settled 
to  need  further  discussion  that  he  takes  it  also  subject  to  ail 
equities  which  third  persons  could  enforce  agiiinst  the 
assignor.  {Bush  v.  Lathrop,  22  N.  Y.,  635  ;  Schafer  v, 
lieiUj/j  50  id.,  61 ;  Trustees  of  Union  CoUege  v.  Wlieeler^  61 
id.,  88  ;  Greens  v.  Wamick^  64  id.,  220 ;  Cm/ie  v.  Turner^ 
67  id.,  437,) 

Unless,  thcrcfora,  Glcnson  can  claim  some  benefit  from 
the  recording  statute,  the  priority  of  plaintiif 's  lien  under 
his  moitgiige  is  established. 

The  recording  statute  (1  R.  S.,  75C),  provides,  that  "every 
conveyance  of  real  estate  within  this  State,  hereafter  made, 
shall  be  recorded  in  the  office  of  the  clerk  of  the  county 
where  such  real  estate  shall  be  situated ;  and  every  such  con- 
veyance not  so  recorded  shall  be  void  as  against  any  sul^se- 
quent  purehiiscr,  in  good  faith  and  for  a  valuable  considei-a- 
tion,  of 't!ie  same  real  estate,  or  any  portion  thereof,  whose 
conveyance  shall  bo  first  duly  recorded. "  I\y  subsequent 
sections  it  is  provided  that  the  word  "  conveyance  "  in  this 
section  shall  c:nl)race  an  assiimment  of  a  mortrrMr'o,  and  that 
the  word  **  purcliascr"  shall  embrace  an  assignee  of  a  mort- 


In  ovdor  to  protect  a  subsequent  purchaser  under  this 
statute,  there  must  be  a  conveyance  to  him  in  writing;  and 
such  conveyance  must  be  fii-st  i*ecorded.  The  mortgage  from 
Jones  to  McKoou  was  not  and  could  not  become  in  any 
sense  a  conveyance  to  Gleason.  That  was  a  conveyance  to 
McKoon,  and  as  such  was  recorded.  The  only  conveyance 
Gleason  had  was  the  assignment  to  him ;  and  if  that  may  be 
regarded  aa  a  subsequent  conveyance  by  McKoon  of  an 
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interest  ia  the  Rame  real  estate  covered  by  plaintilT's  mort- 
gage executed  by  him,  then  it  could  have  preference  over 
that  mortgage  only  by  being  fii-st  recfordcd  ;  and  it  was  not 
first  recorded.  It  was,  in  effect,  so  held  in  Fori  v.  Burchj 
(5  Den.,  187).  In  that  case  it  was  decided  that  where  a 
junior  mortgagee,  with  notice  of  a  prior  unrecorded  mort- 
gage, assigns  his  mortgage  to  one"  who  has  no  notice,  such 
assignee  is  entitled  to  preference  only  in  case  ho  records  his 
assignment  before  the  first  mortgage  is  recorded.  In  Jack- 
mm  V.  Van  Valkenburgh^  (8  Cow.,  260),  it  was  held  that 
such  an  assignee  is  entitled  to  the  preference,  although  he  has 
not  recorded  his  assignment.  But  that  case  Avas  decided 
upon  the  law  as  it  existed  before  tlio  Revised  Statutes,  when 
assignments  of  mortgages  were  not  authorized  to  be  recorded. 
As  the  law  was  then  understood^  in  the  absence  of  a  record- 
ing statute,  if  a  junior  grantee  or  mortgagee,  with  no- 
tice, conveyed  or  assigned  to  an  iqnocent  purchaser,  with- 
out notice,  such  purchaser  would  be  protected  equally  as  if 
no  notice  had  ever  existed  :  (Jackson  v.  Given,  8  J.  R.,  137; 
Varick  V.  Bnggs,  6  Paige,  323;  Fort  v.  Burch,  6  Barb.,  60.) 
This  seems  to  have  been  the  rule  of  the  common  law,  and 
was  said  in  5  Denio,  {supra),  to  be  "  for  the  prcventioa  of 
fniud,  wlioreby  an  innocent  purchaser  is  protected,  though 
he  take  through  a  tainted  title.  "  In  Varick  v.  Briggs,  the 
chancellor  speaking  of  the  common  law  rule,  said  :  ^*  If  a 
purchaser  who  has  notice  of  a  prior  unregistered  deed  or  of 
a  fmud  or  trust  or  any  other  previous  claim  upon  the  estate 
purchased  by  him,  afterwards  convoys  or  mortgages  the  prop- 
erty to  another  who  has  no  such  notice,  either  actual  or  con- 
structive, the  latter  is  entitled  to  protection  as  a  bona  fide 
purchaser  or  mortgagee. "  But  since  the  Revised  Statutes,  a 
bona  fide  purchaser  of  a  legal  or  equitable  intei*ast  in  resil 
estate,  from  a  vendor  charged  with  notice  of  a  prior  unre- 
corded conveyance,  can  obtain  a  better  position  than  his  ven- 
dor only  by  recording  his  conveyance  first,  and  thus  getting 
priority  upon  the  record :  (2  Wash,  on  Real  Prop.,  141 ; 
Wood  V. ,  Chopin,  13  N.  Y.,  609.)     But  thero  is  a  fuithor 
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reason  for  disregarding  the  authority  in  this  case  of  Jackson 
V.  Van  Valkenburgh.  When  that  case  was  decided,  the  law 
holding  that  a  mortgage  for  the  purpose  of  assignment  was 
a  mere  chose  in  action  had  not  been  as  broadly  laid  down  as 
now.  Now,  as  shown  above,  a  mortgagee  cannot  convey 
by  assignment  any  better  title  or  greater  interest,  or  give 
any  better  position  to  a  bona  fide  assignee  than  ho  himself 
has. 

We  have  assumed  that  by  the  assignment  of  the  Jones 
mortgage  to  Gleason,  for  the  purposes  of  the  recording  stat- 
ute, he  took  not  only  a  conveyance  of  the  mortgage,  but  a 
conveyance  of  an  interest  in  the  land ;  so  that  lie  became 
under  that  statute  a  subsequent  purchaser  of  an  interest  in 
the  laud  covered  by  the  mortgage.  But  there  is  authority 
for  holding  thut  an  assignee  of  a  mortgage  under  that  stat- 
ute is  a  mere  purchaser  of  the  mortgage  ;  and  that  the  only 
purpose  of  recording  such  as3ignments  is  to  regulate  the 
ralation  to  each  other  of  successive  assignees  of  the  same 
mortgage:  (Greene  v.  Wamick;  64  N.  Y.,  220;  Crane  v. 
Turner^  67  id.,  437.)  If  this  bo  the  correct  construction  of 
the  statute,  then  Gleason  can  have  no  benefit  from  the 
recording  statute,  because 'he  19  not  a  subsequent  assignee  of 
the  same  mortgage  held  by  the  plaintiff. 

Plaintiff  lost  no  right  by  not  recording  his  assignment. 
There  was  no  subsequent  conveyance  of  tlie  same  mortgage; 
and  so  far  as  Gleason  can  claim  to  be  a  subsequent  purchaser 
of  an  interest  in  the  fifty-five  acres,  by  virtue  of  his  assign- 
ment, his  conveyance  was  subsequent  upon  the  record  to 
plaintiff's  mortgage  :  (Purdy  v.  Ilwniington^  42  N.  Y,,  334; 
Qampbell  v.  Vedder,  1  Abb.  Ct.  of  App.  Dec,  295;  GiUig 
V.  Maass,  28  N.  Y.,  191.) 

The  conclusion  thus  reached  does  not  work  extraordinary 
hardship.  A  grantee  or  mortgagee  of  lands  may  always  be 
subjected  to  loss  by  a  failure  to  record  his  conveyance  before 
the  record  of  a  prior  conveyance  which  was  unrecorded  when 
he  took  his.  In  such  cases  he  loses  in  the  race  of  diligence 
wshieh  the  recording  statute  requires.     One  who  puvchases 
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mortgages  always  does  so  at  his  peril,  like  one  who  purchases 
other  non-negotiable  choses  in  action.  He  must  inform  him- 
self accurately  as  to  the  title  and  value  of  the  security  he 
buys ;  and  if  he  is  deceived,  he  must  look  to  the  responsi- 
bility of  the  seller. 

The  judgments  of  the  Special  and  General  Terms,  so  far 
aj3  appealed  from  by  plaintiff,  must  be  reversed  and  new  trial  , 
granted,  costs  to  abide  event. 

Rapallo,  J.  The  claim  of  the  defendant  to  priority  by 
virtue  of  the  recording  act  has  been  so  fully  discussed  in  the 
opinions  of  Danforth  and  Earl,  JJ.,  that  it  would  be 
superfluous  to  say  more  upon  that  subject,  than  that  I  feel 
constrained  by  the  language  of  the  recording  act  to  concur 
in  the  conclusion  reached  by  Earl,  J.,  that  in  order  to  place 
himself  in  a  position  to  assail  the  plaintiff's  mortgage  on  the 
ground  that  it  was  not  recorded,  it  was  incumbent  upon  the 
defendant  to  show,  not  only  that  ho  was  a  bona  fide  purchaser 
for  a  valuable  consideration  and  without  notice,  but  that  his 
conveyance  was  first  recorded.  Ho  did  show  that  he  was 
such  bona  fide  piu'chascr,  and  he  would  have  been  protected 
by  the  statute  had  he  taken  the  precaution  to  place  his 
assignment  upon  record  before  the  plaintiff's  mortgage  was 
recorded  ;  but  unfortunately  lie  omitted  that  precaution. 
It  is  true  that  the  failure  on  his  part  to  record  his  assign- 
ment did  not  mislead  or  injure  any  one,  while  the  failure  of  ^ 
the  plaintiff  to  record  his  mortgage  did  mislead  tUb  defend- 
ant, and  cause  him  to  purchase  and  pay  for  the  Jones  mort- 
gage on  the  supposition  that  it  was  a  first  lien.  IF  it  were 
possible  to  construe  the  statute  so  as  to  protect  the  defend- 
ant we  should  feel  disposed  so  to  do.  But  its  language  is  so 
clear  as  to  leave  no  room  for  such  a  conslraction.  His  title, 
so  far  as  it  rests  upon  the  rights  acquired  under  the  assigm^ 
mcnt  of  the  Jones  mortgage,  cannot  therefore  be  sustained 
by  virtue  of  the  recording  act. 

The  findings  of  the  trial  judge,  however,  disclose  other 
grounds  upon  which  the  defendant  Gleason  is,  or  at  least. 
SiCKELS— Vol.  XXXIV.        5 
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may  bo,  eutitled  to  hold  the  fifty-five  acres  free  from  the 
plaintiff's  mortgage. 

By  his  purchase  on  the  foreclosure  of  the  Jones  mortgage, 
the  defendant  became  vested  with  all  the  title  which  Jones 
had,  and  if  for  any  reason  the  title  of  Jones  was  not  subject 
to  the  plaintiff's  mortgage,  the  title  of  the  defendant  Glea- 
son  is  equally  free. 

The  findings  show  that  in  the  year  1857,  when  the  plain- 
tiff purchased  the  275  acres  (of  which  the  fifty-five  acres  in 
question  are  a  part),  these  fifty-five  acres  were  in  the  posses- 
sion of  one  Inman,  who  held  them  under  a  c6nti-act  of  sale 
made  by  Nicholas  Elmendorf,  through  whom  the  plaintiff 
derived  his  title.  Inman  had  made  improvements  on  the 
land,  and  after  the  plaintiff  had  purchased  it  he  made  a  new 
contract  with  Inman  for  the  same  fifty-five  acres.  Inmim  sur- 
rendering his  old  contract.  Inman  remained  in  possession 
after  this  until,  by  a  written  executory  contract,  he  .sold  the 
same  land  to  Samuel  Jones,  who  entered  into  possession  and 
made  further  improvements  and  remained  in  possession  till 
October,  1870.     On  the  13th  June,  1868,  the  plaintiff  by  a 

» 

quit-claim  deed  conveyed  the  275  acres  to  McKoon,  and  on 
the  same  day  Morris  Schoonmakcr  executed  a  deed  of  the 
same  premises  to  McKoon,  who  at  the  same  time  gave  to 
Schoonmakcr  a  purchase-moncy  mortgage  covering  the  whole 
275  acres,  which  mortgage  was  afterwards  assigned  to  the 
plaintiff  and  is  the  mortgage  now  in  suit. 

After  i\i\s  conveyance  to  McKoon,  but  before  the  mort- 
gage given  by  him  had  been  put  on  record,  viz.:  on  the  1st 
of  October,  1868,  McKoon  conveyed  to  Jones  the  fifty-five 
acres  which  he  held  under  his  contract  with  the  plaintiff,  and 
Jones  gave  back  to  McKoon  his  bond  secured  by  a  mort- 
gage on  the  same  premises  for  $700,  Avhich  is  the  mortgage 
under  which  the  defendant  Gleason  claims.  Jones'  deed 
and  mortgage  were  recorded  on  the  1st  of  December,  1868. 
Jones  had  no  notice  of  the  mortgage  which  had  be^n  given 
by  McKoon  and  that  mortgage  was  not  recorded  until  Janu- 
ary 8,  1869. 
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The  trial  judge  finds  that  Jonea  took  his  doed  and  gave 
the  boud  and  mortgage  in  good  &ith,  believing  that  he  was 
acquiring  an  unuicumbercd  title  to  his  fifty-five  acres,  and 
thut  the  whole  purchase  price  of  the  land  was  secured  by 
the  bond  and  mortgage 

Afterwards  on  ibe  2nd  December,  18G8,  and  before 
plaintifiT's  nioitgage  had  been  recorded,  McKoon  sold  and 
assigned  this  bond  and  mortgage  to  the  defendant  Gle^ison 
for  value.  Gleason  purchased  them  in  good  faith,  believing 
the  mortgage  to  be  a  fii^t  lien,  after  having  searched  the 
records  and  found  no  incumbnincos  on  the  property.  lie 
omitted  however  to  record  his  assignment  until  March,  1870, 
and  in  the  meantime,  January,  1869,  the  plaintiff  put  his 
mortgUOT  on  i-ecord. 

In  1870  Gleason  foreclosed  his  mortgage  and  purchased 
at  the  foreclosure  ssile  and  received  the  sheriff's  deed.  The 
plaintiff  wjis  not  a  party  to  the  foreclosure  suit. 

From  the  facts  found  it  api^ears  that  when  McKoon  pur- 
chased the  275  acres,  Jones  was  a  vendee  in  possession  of 
the  fifty-five  aci*cs  in  question,  under  a  contract  which  had 
precedence  in  point  of  time  over  the  title  of  McKoon,  and 
consequently  over  the  mortgage,  given  by  McKoon  to  the 
plaintiff.  That  Jones  as  well  as  his  pi-edecessor  had  made 
improvements  upon  the  land.  The  case  does  not  show  that 
this  contnict  had  been  in  any  manner  abrogated.  Assuming 
it. to  have  been  in  force  at  the  time  of  the  conveyance  by 
McKoon  to  Jones,  Jones  at  that  time  held  the  equitable  title 
to  the  land,  subject  only  to  the  payment  of  the  amount  due 
on  his  contract,  and  was  entitled,  on  paying  or  securing  that 
amount,  to  a  conveyance  free  from  any  lien  created  either  by 
the  plaintiff  or  McKoon.  Such  a  conveyance  could  have 
been  compelled  by  him,  by  resort  to  a  court  of  equity.  The 
plaintiff  and  McKoon  had  full  notice  of  the  rights  of  Jones^ 
and  when  the  plaintiff  conveyed  to  McKoon,  the  title  of 
McKoon  was  subject  to  Jones'  contract.  So  also  was  the 
mortgage  given  back  by  McKoon  to  the  plaintiff,  which  is 
Hie  mortgage  in  question.     That  mortgage  consequently  waa 
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not  enforceable  against  Jones'  equitable  title.  As  between 
McKoon  and  the  plaiutifT,  the  latter  was  entitled,  if  neces- 
sary to  his  security,  to  pursue  the  pui*chase  money  rcceivcd 
by  McKoou,  or  the  mortgage  gi\  en  therefor,  but  ho  had  no 
lien  upon  the  land  superior  to  the  title  of  Jones. 

When  Jones  received  his  deed  from  McKoon,  and  when 
he  placed  that  deed  on  record,  the  plaintiff's  mortgage  had 
not  been  recorded  and  Jones  had  no  notice  of  it.  If  the 
conTcyance  was  made  by  McKoon  in  fulfillment  of  the  con- 
tract, I  can  sec  no  reason  why  the  legal  title  of  Jones  should 
not,  for  the  purpose  of  determining  the  question  of  the  lien 
of  the  plaintiff's  mortgage,  relate  back  to  the  equitable  title 
of  Jones,  and  be  thus  freed  from  the  lien.  A  court  of 
equity  would  doubtless  have  so  decreed  had  Jones  been 
put  to  his  action  for  s^xjcific  performance.  But  the  General 
Term  held  that  Jones,  by  accepting  the  deed  from  McKoon, 
lost  all  his  equitable  rights  midcr  his  contract  as  vendee  in 
possession ;  that  they  became  merged  in  the  legal  title,  and 
ho  could  claim  nothing  except  what  ho  derived  from  that 
deed.  Assuming  this  position  to  bo  sound,  then  clcai'ly 
Jones  was  protected  by  the  recording  act,  against  the  plain- 
tiff's mortgage.  He  was  a  purchaser  in  good  faith  without 
notice  of  the  mortgage,  and  his  deed  was  first  recorded. 
The  only  ground  upon  which  it  was  held  below  that  he  was 
not  protected  by  the  i-ecording  act,  was  that  ho  paid  tho 
whole  of  the  purchase  pripe  by  his  bond  and  mortgage,  and 
did  not  part  with  anything  of  value,  and  therefore  he  did 
not  come  within  the  statutory  requirement  of  a  purchaser 
for  a  valuable  consideration.  But  if  by  accepting  the  deed 
he  parted  with  his  equitable  title  to  the  land,  which  had 
precedence  of  the  plaintiff's  mortgage,  and  with  his  right  to 
his  improvements,  etc.,  then  ho  was,  within  all  the  cases,  a 
purchjtser  for  value,  and  entitled  on  that  ground  to  priority. 

If  the  court  had  found  in  favor  of  the  defendant  Glcason 
on  these  grounds  we  should  deem  the  facts  found  sufficient 
to  sustain  the  conclusion,  for  we  should,  in  accordance  with 
fiettled  rules,  make  all  intendments  necessary  to  sustain  the 
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finding.  For  instance,  as  nothing  to  the  contrary  appcara, 
wo  should  assume  that  the  contract  under  which  Jones  held 
was  still  in  force,  or  that  Jones  had  equitable  rights  there-, 
under  when  McKoon  conve^'cd  to  hira,  and  that  the  convey- 
ance was  made  in  perfonnance  of  that  contract.  But  the 
coui-t  fomid  against  Gleason  on  the  question  of  Jones'  title, 
and  based  the  judgment  wholly  on  the  rights  of  Gleason 
under  his  assignment  of  the  Jones  mortgage,  and  the  record- 
ing act.  We  can  therefore  make  no  intendments  in  suppoi't 
of  the  equitable  title  of  Jones  or  his  position  as  a  bonxi  fide 
puchaser  for  value,  but  on  the  contrary  the  intendments 
must  be  the  other  way,  and  such  as  tend  to  support  the  con- 
clusions of  the  referee.  The  consequence  is  that  as  the  judg- 
ment cannot  be  sustained  on  the  ground  upon  which  it  w:is 
placed  in  the  court  below,  it  must  be  reversed,  and  a  new 
trial  ordered,  and  on  such  new  trial  the  rights  of  Jones  to 
priority  under  his  contract,  or  as  a  purchaser  for  value,  may 
be  more  fully  considered  and  determined. 

Judgments  of  General  and  Special  Terms  should  be 
reversed  and  new  trial  ordered,  costs  to  abide  the  event 

Danforth,  J.  (dissenting.)  On  this  ap]3eal  no  questions 
are  material  except  such  as  arise  between  the  plaintiff  and 
the  defendant  Gleason  upon  the  following  facts : 

On  the  1st  day  of  December,  1868,  one  Dennis  McKoon 
had  a  clear  title  of  record  to  275  acres  of  land  situated  in 
Delaware  county.  There  was  however  outstanding  his  bond 
for  $1,500  secured  by  a  mortgage  upon  these  premises,  not 
of  record,  given  by  him  to  one  Schoonmakcr.  McKoon  by 
deed  recorded  December  1,  18G8  conveyed  fifty-five  aci'es 
part  of  the  275  to  one  Sanmel  Jones  who  took  the  deed  in 
good  faith,  without  notice  of  the  mortgage  above  referred  to, 
and  under  the  belief  that  he  was  acquiring  an  unincumbered 
title  to  the  land.  At  the  same  time  he  gave  McKoon  a 
mortgage  for  $700,  of  which  $500  were  for  the  purchase 
money  of  the  fifty-five  acres,  and  $200  for  a  pair  of  oxen. 
It  w:is  recorded  on  the  1st  of  December,  18G8.     On  the  2d 
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of  December,  1868,  Gleason  haviiig.first  searched  the  records 
purchased  of  McKooii  this  mortgage  for  a  valuable  consider-  • 
ation,  iu  good  faith  and  without  notice  of  the  mortgage  given 
by  McKoon  and  believing  the  Jones  mortgage  to  bo  a  fii'st 
lien  upon  the  premises  embraced  in  it.  On  the  27th  of 
October,  18G8,  the  McKoou  mortgage  wjis  assigned  to  West- 
bi*ook ;  the  mortgage  was  not  recorded  until  the  8th  of  Janu- 
uary,  1879.  On  the  29th  of  July,  1870,  Gleason  foreclosed 
the  Jones  mortgage — the  assignment  of  the  McKoon  mort- 
gage had  not  been  recorded — Westbrook  was  not  made  a 
party ;  whether  Schoonmaker  was  or  not  does  not  appear. 
Upon  the  sale  mider  his  foreclosure  Gleason  became  the  pur- 
chaser of  the  premises  and  received  a  deed  therefor  October 
10,  1870,  under  which  he  and  his  grantees  have  since  occupied 
the  promises. 

This  action  is  broui^ht  for  the  foreclosure  of  the  McKoon 
mortgage.  Upon  the  trial  the  court  found  the  facts  above 
stated  and  held  that  the  rights  of  Gleason  acquired  under  the 
Jones  piortgage  were  entitled  to  priority  over  those  of  the 
plaintiff  under  the  McKoon  mortgage,  and  the  correctness 
of  that  decision  is  the  question  before  us.  The  appellant's 
counsel  contends  that  it  is  not,  and  his  argument  would 
be  of  great  weight  as  to  one  branch  of  this  case  if  there  - 
was  either  any  defect  or  legal  taint  in  the  Jones  mort- 
gage, or  any  equity  outside  of  the  limit  of  the  recording 
act,  in  favor  of  the  McKoon  mortgage  as  against  the  other. 
The  authorities  cited  by  him  apply  to  cases  within  one  or  the 
other  of  these  classes.  They  are  as  follows  Schafer  v.  Reilly 
(50  N.  Y.,  61)  was  a  controversy  between  a  mechanic's 
lienor  and  a  mortgagee.  The  mortgage  was  given  without 
consideration,  to  be  sold  by  the  mortgagee  for  the  benefit  of 
the  mortgagor — and  was  recorded — after  the  record  the 
mechanic's  lien  attached — and  after  that  the  mortgage  was 
gold — the  mechanic's  lien  was  given  the  preference,  Allen, 
J.,  saying,  "there  js  no  question  here  under  the  recording 
act " — and  adds,  *  *  *  «<  doubtless  a  bona  fide  grantee 
without  notice  of  a  j  lior  u;uogistcred  deed  may  hold  although 
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his  gniutor  may  have  taken  title  with  full  knowledge  of  such 
deed/'  and  that  this  remark  applies  to  mortgagees  and 
assignees  of  mortgages  is  apparent  not  only  from  the  con- 
te^,  but  the  cases  cited  by  the  learned  judge,  among  othera 
Jackson  v.    Van  Valkenburgh  hereafter  i-cferred  to. 

In  Gi^ene  v.  Wamich  (64  N.  Y,,  220),  the  question  was 
as  to  the  priority  between  two  mortgages.  Each  had  been 
executed  to  secure  portions  of  purchase-money  to  be  paid 
for  the  premises  described  in  them — **  upon  an  agreement 
between  the  mortgagees  tliat  the  mortgages  should  be  equal 
liens,  that  neither  was  to  have  priority  over  the  other  and 
that  both  were  to  be  recorded  at  tjie  same  time," —  one  was 
recorded  first — but  the  court  said  "although  first  recorded 
it  was  not  a  subsequent  conveyance  and  therefore  these  two 
tnortgages  executed  at  the  same  time  are  not  within  the 
statute,"  and  they  **  must  share  equally  in  the  surplus  money  " 
which  was  in  dispute.  The  equity  which  prevailed  was  the 
result  of  an  agreement  between  the  moilgagees,  and  the 
court  held  tliat  the  assignees  were  bound  by  the  agrcement. 
The  equity  did  not  rest  upon  the  simple  fact  of  notice. 
De  Laiicey  v.  Sleajms  (fi6  N.  Y.,  157),  is  to  the  effect  that 
where  a«niortgage  is  taken  without  value  paid,  the  taker  is 
not  a  bona  fide,  purchaser  within  the  meaning  of  the  record- 
ing act  and  that  an  assignee  of  such  a  mortgage  stands  in  no 
better  position  than  the  mortgagee  his  assignor,  as  regards  a 
prior  unrecorded  mortgage, —  but  that  case  recognizes  the 
distinction  on  which  the  respondent  here  prevailed,  the  court 
saying  **  although  on  the  question  of  notice  the  hona  fide 
assignee  of  the  mortgage  for  value  may  stand  in  a  better 
position  than  the  mortgagee,  she  cannot  on  the  question  of 
the  consideration  of  the  mortgage  either  as  between  herself 
and  the  mortgagor,  or  third  parties,"  citing  in  support  of 
the  firet  part  of  the  proposition,  Jackson  v.  VanValk^nburffh 
(8  Cowen,  260),  ^nd  Fort  v.  Burch  (5  Denio,  187),  and  as 
to  the  last  part,  the  case  of  Schafer  v.  Beilly  (supra)  ;  and 
so  far  as  it  goes  supports  the  respondent  here  —  because  in 
the  case  before  us  the  question  relates  only  to  the  etiect  of 
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notice.  Trustees  of  Union  College  v.  Wheeler  (Gl  N.  Y.,  88), 
presented  no  question  under  the  rccordiug  act,  nor  did  it 
turn  upon  the  question  of  priority  between  successive  mort- 
guges  on  the  same  real  estate.  It  related  to  equities  between 
the  mortgagee  and  certain  purchasers  by  contract  of  ix>i'tions 
of  the  mortgaged  premises,  and  the  question  was  whether  as 
to  them  the  assignee  of  the  mortgage  stood  in  any  l>otter  posi- 
tion than  his  assignor,  the  mortgagor.  Crane  v.  Turner  (G7 
N.  Y.,  437),  affirming  S.  C.  (7  Hun,  857),  where  the  facts 
are  somewhat  more  fully  reported,  and  in  both  courts  the 
decision  is  put  upon  the  priority  given  to  the  plaintiff's 
mortgage  by  the  recording  act.  The  Suprcmo  Court  say 
'*  the  plaintiff's  mortgage  was  duly  recorded  as  against  the 
deiendont  Turner  claiming  under  the  same  title  "  and  upon 
appeal  this  court  said,  '*  nor  is  there  any  ground  for  the 
position  of  the  defendant's  counsel,  that  under  the  recording 
act  the  plaintiff's  mortgage  was  not  notice  to  the  defendant 
although  recorded,  because  the  record  shows  a  perfect  claim 
of  title «sustaining  the  plaintiff's  mortgage,"  and  the  opinion 
closes  with  these  words,  "  as  the  recording  act  does  not  aid 
the  defendant  and  no  ground  is  shown  upon  which  he  is 
entitled  to  priority  it  necessarily  follows  that  thei^p  was  no 
en*or."  The  remaining  case  cited  by  the  appellant,  Davis 
y.  Bechstein  (69  N.  Y.,  440),  is  foreign  to  any  question 
before  us.  It  involved  no  claim  of  priority  between 
successive  mortgages,  but  determined  that  a  bond  and  mort- 
gage executed  without  consideration  and  invalid  between 
the  parties,  could  not  by  the  unauthorized  act  of  the  moi*t- 
gagee  be  rendered  valid  in  the  hands  of  his  assignee  against 
the  mortgagor.  There  is  no  doubt  that  the  purcluisor  of  a 
chose  in  action  must  abide  the  case  of  the  pei*son  from 
whom  he  buys.  And  it  is  upon  that  rule  that  the  cases 
reli^  upon  by  the  appellant  and  al)ove  referred  to  stand* 
The  respondent's  case  docs  not  infringe  it,  nor  interfei-e 
with  Bush  V.  Lathrop  (22  N.  Y.,  635),  which  stands  upon 
the  same  doctrine  and  wjis  also  referred  to  in  several  of  the 
above  cases.     It  applies  to  cases  where  there  is  some  inhe- 
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rent  wcakucss  in  the  security,  as  want  of  consideration, 
or  usury,  or  where  there  is  an  agreement  outside  the  mort- 
gage affecting  its  priority  or  some  other  circumstimce  from 
which  an  equity  arises  against  the  enforcement  of  the  whole 
or  some  part  of  the  security,  or  where  an  assigiuncnt  is  in 
terms  absohito  but  was  in  I'act  conditional,  or  for  the  whole 
amount  appearing  due  when  in  fact  it  was  for  less.  This 
distinction  is  iiu^isted  upon  by  Judge  Dexio  in  Bush  v. 
Lathrop,  The  thing  in  controversy  in  that  case  was  a  bond 
and  mortgage,  claimed  by  the  defendant  by  assignment 
through  Noble's  assignee  ;  Bush  was  Noble's  administrator, 
and  after  stating  the  general  doctrine  which  upholds  the 
equities  of  third  pei'sons  as  well  as  those  of  parties  to  the 
instrument,  the  learned  judge  says :  **  It  is  necessary  to 
add  that  I  do  not  consider  that  the  assignee  stands  in  place 
of  the  assignor  in  every  respect  in  all  cases.  The  sugges- 
tion made  in  the  earliest  of  the  cases  in  this  State,  that  the 
assignee  if  a  bona  fide  purchaser  without  notice  was  not 
prejudiced  by  the  notice  of  his  assignor  was  well  founded 
and  has  since  been  repeatedly  recognized."  (Citing  among 
othei-s  JackfiOJi  v.  VaA  Valkenbuvg  —  and  adding):  "jB 
was  not  notice  which  prejudiced  the  title  of  the  parties 
under  whom  the  defendant  claimed,  but  the  fact  that  Noble, 
the  hist  al>soluto  owner  of  the  bond  and  mortgage  never 
paited  with  his  title,  except  on  condition  that  it  should  be 
itjturned  to  him  on  payment  of  a  comparatively  small  sum 
of  money.  The  defendant  claimed  under  that  conditional 
assignment,  and  though  he  may  not  have  been  aware 
of  the  condition  ho  is  ncveitheless  bound  by  it,"  So  in 
Greene  v.  Wamick  {mpra)^  there  was  an  agreement  at 
the  time  of  the  execution  and  delivery  of  the  two  mort- 
gages that  neither  should  have  priority  over  the  other ;  and 
the  assignee  was  held  subject  to  that  agreement  and  bound 
by  it.  So  if  the  agreement  had  been  that  one  of  the  two 
moi-tgages  should  have  priority  over  the  other,  no  doubt 
the  Jissignce  would  have  been  bound  by  it,  for  such  an  agree- 
ment is  valid  and  would  be  enforced  notwithstanding  the 
SicKBLS— Vol.  XXXIV.        6 
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other  was  first  recorded.  (Jones  v.  Phelps,  2  Barb.  Ch.,  440; 
Freeman  v.  Schroeder,  43  Barb.,  618.)  For  the  reason  stated 
in  J^u^'pA  v.  Lathrop,  and  before  referred  to,  the  appellant's 
case  does  not  permit  the  application  of  the  principle  upon 
which  Ihe.so  cases  stand.  The  Jones  mortgage  was  free  from 
defect,  it  was  founded '  upon  a  good  and  valuable  consider- 
ation as  between  the  parties ;  valid  in  the  hands  of  the 
mortgagee  but  not  enforceable  by  him  to  the  prejudice  of 
rights  acquired  through  the  earlier  mortgage  executed  hy 
him  upon  the  same  premises.  This  disability,  however,  was 
personal  to  himself.  lie  was  precluded  from  asserting  any 
right  whicli  would  impair  the  undertaking  he  had  given,  or 
the  value  of  the  mortgage  he  had  executed  as  security  for 
its  performance.  It  is  as  if  a  third  party  hud  notice  of  the 
earlier  mortgage  and  the  consequence  is  the  same  and  not 
greater.  He  was  under  no  obligation  not  to  put  his  mort- 
gage on  record,  and  having  done  so,  the  statute  which  per- 
mitted it,  and  the  assignment  of  the  mortgage  are' both  to 
be  considered  in  determiiiin«f  the  defendant's  riijhts.  The 
phiintiff  relies  upon  notice  of  his  mortgage  only.  But  as  to 
this  the  defendant  stands  upon  the^  statute ;  and  thus  Ixis 
position  is  diiierent  from  that  of  the  assignor,  to  the  latter 
the  statute  has  no  application — for  he  had  actual  notice — 
the  assignee  had  not.  He  ascertained  that  the  Jones  mort- 
gage was  recorded,  and  the  omission  of  the  plaintiff  to 
record  his  mortgage  created  an  assurance  as  if  by  statute 
that  it  did  not  exist.  The  defendant  had  not  construc- 
tive notice,  and  the  priority  to  which  the  plaintiff's  mort- 
gage would  have  been  otherwise  entitled  is  lost.  {Pea- 
body  V.  Roberts,  47  Barb.,  94;  Tuttk  v.  Jackson,  6  Wend., 
213.)  Such  is  the  plain  import  of  the  statute  (R.  S.,  vol. 
1,  chap.  Ill,  i)t.  II,  p.  756),  which  declares  that  every  un- 
recorded "conveyance  shall  be  void  as  against  any  sub- 
sequent purchaser  in  good  faith  for  a  valuable  consideration 
of  the  same  real  estate  or  any  portion  thereof  whose  con- 
veyance shall  be  first  duly  recorded."  (§  1.)  A  **  convey- 
ance "  includes  a  **  mortgage."    (§  38,  p.  762.)    An  **  assignee 
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of  a  mortgage"  is  a  *' purchaser."  (§  37,  p.  762.)  Both 
the  pliiiiitifT  and  the  defeadaut  are  within  this  statute  **  pur- 
chasers." They  hold  by  '*  conveyances."  The  deieudaut's 
mortgage  was  first  recorded  —  bis  payment  of  consideration, 
good  faith  and  want  of  notice  are  est>ablisbed.  He  is  directly 
within  the  protection  of  the  statute.  Upon  authority  the 
conclusion  is  the  same.  In  Jackson  v.  Van  Valkenburgh  (8 
Cow.,  260),  above  referred  to,  decided  in  1828,  it  ajSpeared 
that  Mc'Koon  was  the  owner  of  certain  premises  and  gave  a 
mort^aore  thereon  to  the  defendant  in  1821.  It  was  not 
recorded  until  October  29,  1825.  In  1823  AIcKoon  gave  a 
mortgage  to  Fuller  &  Pettree ;  they  were  expressly  informed 
of  the  preceding  mortgage.  Their  moi-tgage  was  recorded 
January  28,  1823.  On  the  23d  of  July,  1825,  it  wasassigned 
for  value  to  the  plaintiffs  who  had  no  notice  of  the  first  mort- 
gage. In  an  action  of  ejectment  against  the  first  mortgagee, 
the  assignees  recovered,  the  court  holding  that  they  were 
not  affected  by  notice  to  their  assignoi-s.  I  am  not  aware 
that  this  case  has  been  questioned ;  it  has  on  the  other  hand 
been  frcciuently  recognized  and  followed  :  {Fort  v.  Burch^  5 
Denio,  187;  Gorning  v.  Murray^  3  Barb.,  652;  Webster  v. 
Van  Steenhergh^  46  id.,  215;  Bush  v.  Lathrop^  22  N.  Y., 
649.)  Williamson  v.  Brown  (15  id.,  365)  is  cited  in  De 
Lancey  v.  titeaims  (6(>  id.,  161),  but  shown  to  be  iiiai> 
plicable  to  the  facts  then  before  the  court  because  tlie 
mortgage  mider  which  the  claim  was  made,  was  not  given 
for  vahie  nor  the  party  claiming  under  it  a  honajide  holder 
within  the  statute.  Tlae  respondent  is,  liowevcr,  not  only 
the  assignee  of  the  mortgage,  but  a  purchaser  of  the 
mortgaged  premises.  As  such  bis  rights  are  the  same  as  if 
he  had  not  been  the  owner  of  the  mortgage  or  a  party  to 
its  foreclosu^-e.  {Wood  v,  Oliapin,  13  N.  Y.,  519.)  Ho 
bought  on  the  foreclosure  of  the  Jones  mortgage.  His  title 
is  founded  upon  it  {People  v.  Bet^be^  1  Barb.,  388;  Butler 
y.  VielCf  44  id.,  166;  Packer  v.  li.  and  S.  li.  Ji,  Co.,  17 
N.  Y.,  292;  W/ute\.  Evans,  47  Barb.,  185),  and  by  relation 
may  be  deemed  to  have  been  acquired  at  the  time  of  the 
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delivery  of  the  mortgage  by  Joacs,  which  must  hiivo  been  as 
early  as  the  date  of  record,  December  1,  18(J8,  and  his  rights 
are  to  be  detcnniiied  by  the  records  in  the  clerk's  office,  as 
they  existed  ou  the  2d  of  December,  1868. 

With  knowledge  of  what  facts,  affecting  Jones'  title  and 
the  mortgage,  is  he  chargeable  ?  Jones  was  in  possession  of 
the  premises  mider  a  deed  from  McKoon  who,  as  then 
appeared  from  the  records,  had  a  clear  and  unincumbered 
title  —  no  mortgage  against  the  propert}-,  except  the  one 
executed  by  Jones.  By  the  sale  on  the  foreclasure  the 
moitgagc  lien  has  become  a  title.  There  is  no  principle  of 
law  or  equity  which  subjects  it  to  the  plaintiff's  mortgage. 
It  is  in  accordance  with  equity  that  as  between  himself  and 
the  defendant  the  plaintiff  should  suffer  the  consequences  of . 
his  own  negligence  in  omitting  to  record  his  mortgage,  and 
that  ho  should  not  now  be  permitted  to  the  defendant's  preju- 
dice to  assert  a  priority  for  his  mortgxige  which,  hy  the  express 
provision  of  law,  is,  because  unrecorded,  void  as  against  one 
standing  in  the  position  of  the  defendant.  (1 R.  S.,  chap.  Ill, 
tit.*5,  j)t.  2,  §  1,  p.  75G.)  It  is  true  that  the  assignment  to  the 
defendant  was  not  recorded  until  after  the  ])laintiff  had  placed 
his  mortgage  on  record,  but  that  is  immaterial.  The  registry 
of  the  .Jonci  mortrasje  serves  the  defendant.  This  was  the 
doctrine  in  Hooker  v.  Pierce  (2  IIlll,  650)  where  s[)caking  of 
certain  conflicting  claims  to  land  arising  on  dillbrent  convc}'- 
aiiccs  the  coui-t  say,  "  the  registry  of  the  grantor's  deed 
enures  in  the  nature  of  things  to  the  benefit  of  all  those  who 
claim  under  him.  They  become  entitled  to  use  all  his  habili- 
ments of  title  as  their  own.  They  mi^jjht  acquire  a  better 
title  than  he  but  cannot  be  considered  as  having  taken  less. 
Ho  being  without  constructive  notice,  they  are  not  aficctcd. 
It  is  enough  that  they  personally  act  in  good  .faith  as  the 
jur}'  found  them  to  have  done.  This  finding  frees  thcni  from 
all  imputation  of  notice."  The  rule  and  the  reason  of  it 
apply  hero.  Referring  to  the  title  acquired  by  the  purchaser 
on  foreclosure  Denio  J  ,  says,  **  where  legjil  title  is  concenied 
a  moi-tgugo,  which  for  many  other  purposes,  is  a  mere  chose 
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in  action  is  a  conveyance  of  the  land,  the  interest  remaining 
in  the  mortgagor  is  an  equity,  the  foreclosure  cuts  off  and 
extinguishes  that  equity  and  leaves  the  title  conveyed  by  the 
mortgage  absolute.  (Packer  y.  H.  and  S,  R.  It.  Co,,  supra) 
and  to  the  same  effect  is  the  statute  relating  to  conveyances 
on  foreclosure.  (2  R.  S.,  192,  §  158;  p.  72,  Pt.  Ill,  chap.  2, 
art.  6.)  Gleuson  by  the  assignment  of  the  Jones  mortgage 
became  a  purchaser  sub  modo,  Frisbee  v.  Thayer  (25  Wend., 
399);  James  v.  Johnson  (6  John.  Ch.  417).  lie  acquired 
the  interest  in  the  real  estate  which  the  moi-tgagee  took  by 
the  mortgage  and  he  is  to  that  extent  a  puvchaser  not  only 
of  the  mortgage  but  of  the  interest  which  is  conveyed  by  it 
{Belden  v.  Meeker,  2  Lans.,  470),  and  as  he  became  such 
in  good  faith  and  for  a  valuable  considemtion  he  takes  his 
title  under  that  mortgage  unaffected  by  the  mortgage,  then 
unrecorded  which  the  plaintiff  now  seeks  to  enforce.  I  am 
thus  led  to  the  conclusion  that  the  defendant  is  protected  by 
the  recording  act  from  the  consequences  of  notice  to  the 
mortgagee  and  no  other  defect  in  his  title  is  suggested. 

Chueoh,  Ch.  J.,  Miller  and  Earl  JJ.,  concur  with 
Rapallo,  J.;  Danforth,  J.,  concurs  with  Rapallo,  J.,  as 
to  effect  of  Jones'  deed,  but  dissents  as  to  recording  act. 

Judgment  reversed. 


George  W.  Jones,  Plaintiff  in  Error,  v.  The  People  of 
THE  State  op  New  York,  Defendant  in  Error. 


The  Supreme  Court  may,  upon  application  of  tho  prosecution^  issue 
a  writ  of  certioran,  to  I'emove  an  indictment  into  that  court  from  the 
Oyer  and  Tenniner. 

Afl  to  whether  a  certiorari  may  be  brought  for  that  purpose  without  the 
consent  and  in  spite  of  the  authority  of  the  Supreme  Court,  qwosre. 

It  ia  not  necessary  to  give  notice  of  application  for  the  writ. 

It  is  discretionary  with  the  Supreme  Court  after  having"  obtained  jurisdic- 
tion of  the  case  either  to  qiiash  tho  writ  upon  c^iisc  shown,  to  remand 
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the  ca^c  to  tho  Oyer  and  Terminer,  or  to  proceed  to  its  diBposiiion  as  in 
other  cases  pending*  before  it. 
Accordingfly  field,  that  an  oinler  of  the  Supreme  Court  refiiaing  to  quash 
sach  a  wiit  was  not  raviewable  here. 

(Arffued  November  10, 1879 1  decided  November  25, 1879.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court,  iii  the  third  judicial  department,  affirming  nu  order 
of  Special  Tei'm,  denying  a  motion  on  tho  part  of  the 
plaintiff  in  error  to  quash  a  "writ  of  certiorari. 

The  plaintiff  in  error  was  indicted  for  perjur}\  Upon 
application  of  tho  district  attorney,  made  without  notice, 
an  order  was  granted  at  Special  Term  directing  tho  issuing 
of  a  writ  of  certiorari  removing  the  indictment  from  the 
Court*  of  Oyer  and  Terminer,  in  and  for  tho  county  of  Sara^ 
toga,  into  the  Supreme  Court. 

A  motion  wiis  thereupon  made  at  Special  Term,  on  behalf 
of  tho  prisoner,  to  set  aside  said  order  and  to  quash  the 
writ  issued  under  it,  which  motion  was  denied. 

J,  P.  Butler,  for  plaintiff  in  error.  The  Supreme  Court 
had  no  authority  to  issue  a  writ  of  certiorari  to  remove  the 
indictment  into  that  court  from  the  Oyer  and  Tei*miner. 
(Code  Civil  Procedure,  §^  3,  4,  5,  217,  219,  235  ;  People 
V.  Stone,  5  Wend.,  39,  40,  41  ;  2  R.  S.,  732  ;  Laws  of 
1788,  vol.  2,  p.  249  ;  Const,  art.  6,  §§  6,  9;  3  R.  S.  [Gth  ed.], 
'^279,  §  24;  2  id.  [4th  ed.],  881,  916;  Laws  of  1847, 
chap.  280,  §  22  ;  1  R.  S.  [4th  ed.],  58;  id.  [6th  ed.],  94, 
§§  6,  7;  Code,  §  20;  New  Code,  §§  217,  235;  Barb.  Cr.  Law, 
295;  Blk.  Com.,  270;  Modern  Pleader,  8,  9,  10;  Cromp- 
ton's  Practice,  26;  Fourth  Institute.  162;  Modern  Pleader, 
17;  1  Hill,  183.)  The  re-arrest  of  Jones  was  without  a 
shadow  of  authority.  (1  Bacon  Abb.,  350;  Certiorari,  title 
A ;  1  Chitty  Ciim.  Law,  377;  5  D.  &  E.,  626;  6  id.,  191; 
2  Strange,  900,  1209;  Cowper,  18;  Cromp's.  Prac.,  26;  Dec- 
laration  of  Rights,  1776;  Webster's  Dicty.;  1  Bl.  Com., 
231  [old  ed.];"4  id.,  261,  320;  4  Hume's  Hist  Eng.,  846, 
498,  499;  1  R.  S.  [6th  ed.]  44,  ^  35;  Reviser's  Notes,  3 
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R  S.,  847;  part  4,  chap.  2,  Reviser's  Notes,  42;  2  E.  S., 
132,  §  29;  1  K.  L.,  339,  §  15;  Laws  of  N,  Y.,  1788,  voL 
2,  p.  249,'  4  Parker,  190;  5  Term  Kcp.,  626;  1  Bucon's 
Ab.,  350;  People  v,  OLany,  4  Park!,  190;  Kingy.  InJiabs.f 
etc.,  6  Term  R,  194;  3  Bos.  &  Puller,  35^;  New  Code, 
§4;  2  R  S.,  132,  §  29;  id,  130,  j^  12;  48  Pemi.  R, 
56.) 

N^athaniel  C.  Moah^  for  defendant  in  error.  The  people 
have  an  absolute  right  to  remove  an  indictment  into  the 
Supreme  Court,  independent  of  any  statutory  provision. 
(Const,  art.  1,  ^  17;  Code,  §  217;  It  v.  E(Uon,  2  Term  R, 
89;  72.  V.  Lewis,  4  Burr.,  2458;  Arch.  Cr.  PI.  &  Ev. 
[17th  Eng.  ed.],  95;  Com.  v.  (7qsp,  48  Pcnn.  St.,  53,  56; 
Hawk,  b.  2,  chap.  27;  §  27;  1  East,  203  3,  note  d.; 
Hand's  Prac,  37;  Dick.  Sess.,  382;  Bex  v.  Thomas,  Mich. 
Term,  1815;  2  Chitty's  Ecp.,  136;  1  Chitty  Cr.  Law  [5th 
Am.  ed.],  378;  Ahoru  Cases,  Temp.  Hardrcs  [Lee's  ed.], 
165,  and  note  ;  Rex  v.  Stannard,  4  Term,  161;  Leinpner^s 
Case,  1  Mod.  Rep.,  41;  2  Hawk.  Pleas  Crown  [Curwood's 
ed.],  401,  §  27;  R.  v.  Inhahs.  of  Glare,  4  Burr.,  2458;  R. 
V.  Stannard,  4  Term,  161;  R.  v.  Burgess,  1  Kenyon,  135; 
1  Burn's  Justice,  618.  634  [30th  ed,] ;  R.  v.  Allen,  15  East, 
333,  342;  R.  v.  Anon.,  2  Chittj-,  136;  R.  v.  Hobe,  5  T.  R, 
542;  /?.  V.  Davies,  id.,  626;  72.  v.  Cu7nberland,  6  id.,  194; 
Queen  v.  Spencer,  9  Ad.  &  Ell.,  485;  S.  C,  36  Eng.  C.  L. 
R,  264;  Iimg  v.  Bmltbee,  4  Ad.  &  Ell.,  498;  S.  C,  31 
Eng.  C.  L.,  226.)  The  district  attorney  may  remove  a 
criminal  cause  to  the  Supreme  Court  by  certiorari  as  a 
matter  of  course  and  of  Hght.  {People  v.  Vermilyea,  7 
Cow.,  109,  140,  141;  People  v.  Baker,  3  Park.,  187,  188, 
191;  1  Chitty  Cr.  Law  [5th  Am.  ed.],  378,  note  1;  Baker 
V.  Munro,  6  Cow.,  396.)  The  case  is  to  be  tried  at  the 
circuit  like  other  issues  pending  in  the  Supreme  Couit. 
{People  V.  Rulof,  3  Park.,  401,  409;  Code,  §§  2,  4,  217, 
232,  976,  1056;  2  R  S.,  409,  §J  1,  2;  2  Edm.  St.,  426.) 
The  writ  being  a  matter  of  absolute  right  in  behalf  of  the 
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people  there  is  no  such  thing  as  tlie  improvident  granting 
of  one  in  that  bcliah".  (1  Chitty  Cr.  Law  [5th  Am.  ed.], 
379,  380.)  The  application  for  the  writ  is  nn  ex  parte  in'o- 
ceeding  ;  it  is  not  necessary  that  the  prosecutor  should  have 
notice  of  it.  ^(Arch.  Cr.  PL  &  Pr.  [17th  Eng.  cd.J,  97;  1 
Burn's  Just.  [30th  Eng.  ed.],  634;  Simons  v.  DinsdaJe,  2 
Exch.,  533;  Com,  v.  Capjp,  48  Penn.  St.,  53,  5G;  People  v. 
Vail,  6  Abl).  [N.  C],  206,  211.)  If  when  the  writ  of  cer- 
tiorari,  removiug  the  case,  waa  granted,  Jones  was  out  on 
bail,  and  no  one  had  a  right  to  arrest  him,  that  is  a  ques- 
tion which  docs  not  affect  the  validity  of  the  certiorari  or 
restrict  the  legal  effect  thereof.  (2  Hawk.  Pi.  Cr.  [Curwood's 
ed.],  416,  §  83;  3  K.  S.  [6th  ed.],  1022,  §  57.) 

Church,  Ch.  J.  The  question  whether  a  certiorari  may 
issue  l)y  the  Supreme  Court,  at  the  instance  of  the  prose- 
cution to  remove  an  indictment  into  that  court  from  the 
Oyer  and  Terminer,  is  the  only  question  involved  upon  this 
appeal.  If  this  power  exists,  it  is  ditscretionaiy  with  that 
court  after  having  obtained  jurisdiction  of  the  case  to  quash 
the  writ  upon  cause  shown,  or  remtuid  the  case  to  the  Oyer 
and  Terminer,  or  proceed  to  its  disposition  as  in  other  cases 
pending  before  it.  The  constitution  recognized  the  existing- 
Supreme  Court  with  general  jurisdiction  in  law  and  equity, 
(art.  6,  §  6),  and  the  New  Code  declares  that  such  jurisdic- 
tion **  includes  all  the  jurisdiction  which  was  possessed  and 
exercised  l)y  the  Supremo  Court  of  the  colony  of  New  Yos'k 
at  anv  time,  and  by  the  Court  of  Chancerv  in  E:iirliuid  on 
the  4th  day  of  July,  1776 ''  (^  217),  with  such  exceptions  and 
limita-tions  as  have  been  created  and  imposed  by  the  consti- 
tution and  laws  of  the  State.  The  constitution  also  pre- 
seiTcs  all  compatible  parts  of  the  common  law  in  force  April 
19,  1775. 

The  Supreme  Court  of  the  colony  of  New  York,  was  in- 
vested with  the  jurisdiction  of  the  King's  Bench,  Common 
Plciis,  and  Exchequer  in  Enifland  '•  to  all  intents  and  pur- 
poses whatsoever.  "     (Ordinance  of  15th  May,  1699.) 
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^*  The  Court  of  King's  Bench, "  Mr.  Chitty  says,  "  haying 
a  general  superiuteudcncy  overall  courts  of  inferior  jurisdic- 
tion, may  award  a  certiorari  to  remove  the  proceedings  from 
any  of  them,,  except  some  particular  statute  or  charter  invest 
them  with  absolute  judicature  "  (1  Chitty  Cr.  Law,  374),  and 
therefore  certiorari  would  lie  to  justices  of  Oyer  and  Terminer 
and  gaol  delivery,  and  he  cites  several  authorities.  The  same 
doctrine  is  laid  down  by  Blackstone.  He  also  says  that  '*  a 
certiorari  may  be  granted  at  the  instance  of  either  the  prose- 
cutor or  the  defendant,  the  former  as  a  matter  of  right,  the 
latter  as  a  matter  of  discretion."  (4  Black.  Com.,  321.) 
The  authorities  are  immerous  that  this  power  existed  and  was 
frequently  exercised  by  the  King's  Bench  in  England,  and  that 
it  was  transmitted  by  the  constitution  of  1777,  and  subsequent 
constitutions  to,  and  is  now  possessed  by  the  Supreme  Court 
of  this  State.  I  am  not  prepared  however,  nor  is  it  needful 
to  determine  that  a  district  attorney,  or  the  attorney  general 
may  without  the  consent,  and  in  spite  of  the  authority  of  the 
court  bring  a  certiorari  removing  a  criminal  cause  from  the 
Oyer  and  Termhier  to  the  Supi'eme  Court.  It  is  unnecessary 
to  determine  that  question,  as  this  writ  was  granted  by  the 
court  on  application,  and  such  I  think  is  the  better  practice, 
but  if  issued  as  a  writ  of  right  the  Supreme  Court  would 
clearly  have  power  to  remand  the  case  or  quash  the  writ  in 
its  discretion. 

The  contention  of  the  learned  counsel  for  the  prisoner  is 
that  the  courts  of  England  exercised  this  power  solely  in 
obedience  to  the  king's  prerogative,  and  that  it  was  not  a 
part  of  the  common  law,  and  was  abrogated  by  the  con- 
stitution of  1777,  which  declares  that  "the  supremacy, 
sovereignty,  and  prerogjitives  claimed  and  exercised  by  the 
king  of  Great  Britain,  and  his  predecessors  over  the  colony 
of  New  York,  and  its  inhabitants,  or  repugnant  to  this  con- 
stitution be,  and  they  are  hereby  abrogated  and  rejected." 

Without  undertaking  to  inquire  into  the  particular  powers 
or  matters  to  which  this  provision  applies,  it  seems  quite 
clear  that  it  does  not  apply  to  those  judicial  remedies,  which 
SicKBLS — Vol.  XXXIV.        7 
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*         '  -    - 

bad  become  incorporated  into  tbe  jurisprudence  of  tbe  motber 
country,  or  tbe  powers  ordinarily  exercised  by  tbe  courts, 
altbougb  tbey  may  bave  bad  tbeir  origin  in  tbe  prerogatives 
of  the  crown,  unless  tbey  are  repugnant  to  our  constitution 
or  laws.  Tbe  writ  of  mandamus  is  a  prerogative  writ,  but 
it  was  exercised  by  tbe  courts  before  tbe  revolution,  and 
was  transmitted  to  us  by  virtue  of  tbe  constitutional  pro- 
visions referred  to,  and  tbere  are  many  otbers  of  tbe  same 
character.  I  conchide  therefore  that  this  was  one  of  tbe 
powers  conferred  by  the  constitution  itself.  The  judiciary 
act  of  1847  seems  to  recognize  tbe  power  by  providing  that 
**  writs  of  error,  and  certiorari  may  be  brought  to  remove 
judgments,  and  suits,  and  proceedings  from  any  court  of 
Oyer  and  Terminer,  and  Court  of  Sessions  in  all  cases  where 
such  writ  may  now  be  brought  to  remove  judgments,  and 
suits,  and  proceedings  from  the  courts  of  Oyer  and  Terminer^ 
and  from  the  present  courts  of  General  Sessions  of  the  peace.''^ 
(Laws  of  1847,  p.  324,  §  17.)  That  the  power  exists,  has. 
been  the  understanding  of  the  bar,  and  the  practice  of  the- 
courts  in  this  and  other  States,  altbougb  tbere  are  but  few 
reported  cases.  (^People  v.  Vermilyea^  7  Cow.,  118,  140f 
People  V.  Baker,  3  Park.  Cr.  R.,  187;  OomHh  v.  Roby,  12 
Pick.,  498;  Oorriwth  v.  Qapp,  48  Penn.  St.,  56.)  We 
should  hesitate  about  abrogating  this  practice  even  if  we 
entertained  doubts  of  its  correctness,  after  tbe  uniform 
acquiescence  in  its  existence  for  so  long  a  period.  Tbe 
Legislature  has  full  power  over  tbe  subject,  and  perhaps 
it  should  be  exercised  as  it  has  been,  in  respect  to  tbe  writ, 
when  applied  for  by  a  defendant.  (2  R.  S.,  731.)  In  the 
People  V.  8ioae  (5  Wend.,  40),  it  was  decided  that  a  court 
of  Oyer  and  Terminer  could  grant  a  new  trial,  and  in  the 
opinion  its  jurisdiction  is  spoken  of  as  exclusive,  but  in 
People  V.  Judges  of  Dutchess  Oyer  and  Terminer,  (2  Barb., 
282),  a  contrary  doctrine  was  held,  and  in  an  elaborate 
opinion  by  Stbonq,  J.,  the  authority  of  tbe  Supreme  Court 
over  tbe  Oyer  and  Terminer,  including  tbe  power  of  remov- 
ing criminal  cases  is  maintained  and  upheld.     I  am  unabla 
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to  find  either  in  the  constitutiou  or  laws  of  the  State,  any 
warrant  for  holding  that  the  Court  of  Oyer  and  Termmer 
is  a  court  of  general  and  exclusive  jurisdictioui  and  I  cou- 
Gur  in  the  conclusion  arrived  at  in  the  case  last  cited.  I 
agree  fully  with  the  learned  counsel  for  the  prisoner  that  in 
general  indictments  should  be  tried  in  the  criminal  courts  / 
provided  by  law,  and  it  is  argued  that  it  is  incongruous  to 
the  system  adopted  for  the  trial  of  criminal  cases,  where  a 
lay  element  is  incorporated  in  the  constitution  of  the  court, 
to  transfer  such  trials  to  the  civil  calendar  when  they  are 
triable  by  a  single  judge,  but  I  think  the  power  exists,  and 
the  answer  to  suggestions  against  it  is  that  either  in  the  first 
instance  on  the  application  for  the  writ  of  certiorari,  or  upon 
a  motion  to  quash  or  supersede  the  writ  the  court  has  full 
power  to  prevent  any  injustice^  and  after  our  long  experience, 
I  am  not  aware  that  abuser  have  been  complained  of.  Being 
in  the  Supreme  Court  the  Code  provides  that  all  issues  of 
fact  for  trial  by  a  jury  in  the  Supreme  Court  shall  be  tried 
at  the  circuit.  (^  976.)  There  is  no  practice  requiring 
notice  of  the  application  for  the  writ.  The  authorities  are 
uniform  against  it.  The  validity  of  the  order  for  the  re- 
arrest of  the  prisoner  is  not  involved  in  this  appeal. 

According  to  these  views  the  quashing  of  the  writ  was 
discretionary  with  the  court  below,  and  hence  the  order  was 
not  appealable,  and  the  appeal  must  be  dismissed* 

All  concur. 

Appeal  dismissed. 
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Datid  S.  Adee  et  al.,  Appellants,  v.  Jaoob  Cabipbell  et 
al.,  Administrators,  etc.,  Respondents 

3L  died  intestate,  leaving  no  descendant,  parent,  brother,  sister,  descend- 
ant of  any  brother  or  sister,  uncle,  or  aunt,  but  leaving  first  cousins, 
and  the  children  of  deceased  first  cousins.  Held,  that  the  first  cousins 
were  entitled  to  the  personal  estate,  to  the  exclusion  of  said  children. 

The  statute  of  distributions  (2  R.  S.,  96,  {  75,  subds.  5,  11),  provides 
for  no  representation  among  collaterals,  except  in  the  case  of  childran 
of  brothers  and  sisters  of  the  intestate ;  if  there  are  none  of  these  the 
nearest  of  kin^  in  equal  degree,  take  the  whole. 

(Argued  November  10, 1879 ;  dedded  November  26, 1879.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  decree 
of  the  surrogate  of  the  county  of  Westchester,  upon  the  final 
accounting  of  defendants,  as  administrators  of  the  estate  of 
John  A.  Merritt,  deceased.     (Repoi-ted  below,  14  Hun,  551.) 

Said  Merritt  died,  leaving  no  widow,  child,  father,  mother, 
brother,  sister,  descendant  of  any  brother  or  skter,  nncle 
or  aunt.  He  left  a  number  of  first  cousins,  and  children 
of  deceased  first  cousins.  The  surrogate  adjudged  that  the 
only  persons  entitled  to  share  in  the  distribution  of  the 
personal  estate  wer^  the  first  cousins. 

A.  G.  Vanderpoel  for  appellants.  Under  subdivision  5 
of  section  75  of  the  statute  of  distributions,  the  appellants, 
children  of  deceased  first  cousins,  were  entitled  to  share  in 
the  estate.  (1  Black.  Com.  [Sharswood^s  ed.],  bk.  2,  p.  216; 
Ernburyx,  Conner,  3  N.  Y.,  517;  In  re  John  and  Chei^ry 
Sis.,  19  Wend.,  659;  Bloodffoodv.  31.  and  H.  R.  R.  Co., 
18  id.,  59;  Taylor  v.  Porter,  4  Hill ;  2  Kent's  Com.  [5th 
ed.],  340,  note  c;    WilMmon  v.  Leland,  2  Peters,  657.) 

Calvin  Frost  and  8.  H.  Thayex,  Jr. ,  for  respondents.  Under 
subdivisions  5  and  1 1  of  section  75  of  the  statute  of  distributions, 
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only  the  first  cousins  of  the  intestate  were  entitled  to  share  in 
his  estate.  (2  R.  S.,  69,  70,  §  75,  subds.  5,  11;  Eng.  Stat., 
22,  23,  Charles  II,  chap.  10  [1671-167?]  ;  1  James  II,  chap. 
17;  Carter  v.  Crawley,  Sir  T.  Raym.  E.,  496;  Caldicot  v. 
Smith,  2  Shaw,  286;  Maw  v.  Harding,  2  Vernon,  233;  PeU 
V.  PeU,  1  P.  Wms.,  25;  S.  C,  1  Salk.,  250,  and  Ld.  Riym., 
571;  Bowers  v.  Littlewood,  1  P.  Wms.,  594;  Ross  Trust, 
L.  E.  [13  Eq.],  286;  2  Williams  on  Exrs.,  1298;  Toller, 
383-384;  1  E.  L.,  1813,  p.  313;  2  B.  S.,  96,  97;  Reviser's 
Notes  [3  R.  S.,  645] ;  ITellet  v.  Bare,  5  Paige,  315  ; 
Doughty  v.  Stilwell,  1  Brad.,  300;  Matter  of  Suskley,  11 
Hun,  344;  MaUei-  of  Gooseberry,  52  How.  Pr.,  310;  3 
Redf.  on  Wills  [2d  ed.],  chap.  18,  §  50,  p.  423;  North  Caro- 
Una  Rev.  Code,  chap.  64,  §  1;  Johnson  v.  Chesson,  6  Jones 
Eq.  [N.  C],  R.,  146;  Maryland  Code  General  Laws,  art. 
47,  ^  27;  McComes  v.  Amos,  29  Md.  [Ct.  of  App.],  R.,  132; 
Porter  v.  Askew,  11  Gill  &  J.  [Md.]  R.,  346;  IlUicott  v. 
miicott,  2  Md.  Chy.  R.,  468;  Parker  v.  Mms,  2  N.  H.,  460; 
Purdon's  Dig.  [Penn.],  563;  KroM£s  Appeal,  60  Penn.,  380; 
R.  S.  New  Jersey,  p.  355;  Davis  v.  Vandeveer,  23  N.  J. 
[Eq.],  558;  2  R.  S.,  96;  Williams  on  Exrs.  [5th  ed.]  1361; 
1  Bradf.,  300.) 

Rapallo,  J.  The  intestate  having  left  no  widow  or 
descendant,  his  personal  estate  was  distributable  among  his 
collateral  next  of  kin  in  equal  degree  and  their  legal  repre- 
sentatives. (2  R.  S.,  96,  §  75,  subd.,  5.)  It  is  provided  how- 
ever by  the  same  section  (.subd.,  11)  that  no  representation  shall 
be  admitted  among  collaterals,  after  brothers  and  sisters  child- 
ren. Our  statute  is  in  this  respect  the  same  as  that  of  Eng- 
land, and  it  has  long  been  settled  that  the  brothers  and  sisters 
referred  to,  are  those  of  the  intestate.  (Carter  v.  Crawley, 
T.  Raymond,  496;  DougJity  v.  StUweU,  1  Bradf.,  300.)  In 
the  present  case,  the  intestate  having  left  no  descendant  or 
parent,  brother  or  sister,  or  descendant  of  any  brother  or  sister, 
nor  any  uncle  or  aunt,  his  nearest  of  kin  were  his  irst  cousins. 
The  personal  property  was  properly  distributed  among  them. 
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The  appellants  are  children  of  some  deceased  first  cousins  of 
the  intestate,  and  claim  to  be  entitled  to  take  as  repi*esen- 
tatives  of  their  parents,  the  shares  to  which  such  parents 
would  have  been  entitled  if  living.  This  claim  is  excluded 
by  the  statute.  The  children  of  deceased  cousins  are  much 
more  remote  in  degree  of  kinship  than  those  of  deceased 
brothel's  and  sisters  of  the  intestate,  and  cannot,  under  the 
express  provision  of  the  statute  cited,  be  admitted  as  repre- 
sentatives, when  persons  nearer  of  kin  are  living.  The 
statute  provides  for  no  representation  among  collaterals 
except  in  the  case  of  brothers  and  sisters  children.  If  there 
are  none  of  these,  the  nearest  of  kin  in  equal  degree,  take  the 
whole.  (Sec  Hurtin  v.  Proal,  3  Bradf ,  414.)  The  appellant 
contends  that  the  limit  of  representation  applies  only  where 
there  are  brothere  and  sisters  children,  and  that  consequently 
where  the  intestate  leaves  none,  the  right  of  representation 
ajnong  more  remote  collaterals  is  unlimited.  Such  a  con- 
struction would  be  in  the  highest  degree  unreasonable,  and 
contraiy  to  the  plain  intent  of  the  statute. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Francis  M.  Thompson,  Appellant,  v.  The  Commissioners 
FOR  Loaning  Certain  Moneys  op  the  United  States 
FOR  the  County  op  Otsego  et  al.,  Respondents. 

a  sale  under  a  mortgage,  given  pursuant  to  the  act,  "  authorizing  a  loan  of 
certain  moneys  belonging  to  the  Umted  States"  (chap.  150,  Laws  of 
1837),  being  a  statutory  proceeding,  a  failure  to  comply  ^th  the  pro- 
visions of  the  statute,  renders  the  sale  void. 

The  adveHisement  of  sale  must  indicate  who  executed  the  mortgage,  and 
to  whom  it  was  given.  ' 

Commissioners  api>ointed  under  said  act,  in  case  of  default  in  payment 
as  specified  therein,  become  seized  as  trustees  only,  subject  to  the 
possession  and  the  right  of  the  mortgagor  to  redeem,  imtil  a  legal  sale  is 
made  in  confonnity  with  the  statute. 
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Where  a  pnblished  notice  of  sale  under  such  a  mortgage  omitted  the  name 
of  one  of  the  mortgagors,  and  stated  that  the  mortgage  was  given  to  "the 
Commissioners  of  the  United  States  Deposit  Fund,"  instead  of  "the 
Commissioners  for  loaning  certain  moneys  of  the  United  States,"  as 
stated  in  the  mortgage,  and  as  desigpiated  by  the  statute.  Held,  that 
the  notice  was  defective  and  the  sale  illegal ;  and  that  the  mortgagoni 
were  thereafter  entitled  to  redeem. 

After  such  an  illegal  sole  a  mortgagor  served  upon  the  commissioners  a 
notice  in  winting,  offering  to  pay  the  amount  of  the  mortgage,  principal 
and  interest,  and  to  redeem  the  premises ;  also  stating  therein  that  she 
desii-ed  an  accounting  of  the  rents  and  profits,  possession  having  been 
taken  by  the  purchaser.  The  commissioners  made  no  answer.  In  aa 
action  to  redeem,  held,  that  the  omission  to  make  tender  was  not  fatal 
to  the  action,  but  that  in  any  event  it  only  affected  the  question  of  costs ; 
that  the  plaintiff  in  such  an  action  occupied  the  same  x)osition  as  any 
other  mortgagor  seeking  to  redeem ;  also,  that  plaintiff  was  entitled  to  an 
accounting  from  the  pui-chaser  and  his  successors  in  interest  and  poa- 
session  for  the  rents  and  profits. 

Also  Jield,  that  such  an  action,  with  all  the  parties  brought  in,  was  the 
proper  remedy  in  such  case. 

Plaintiff,  at  the  time  of  the  execution  of  the  mortgage,  was  the  owner  in 
fee  of  one-thii'd  of  the  premises ;  she  subsequently  received  a  deed  from 
her  husband  of  the  other  two-thirds.  Heldf  that  defendants  were  not  in 
a  position  to  raise  the  question  aa  to  plaintiff's  rights  as  grantee  of  her 

,    husband. 

Thompson  v.  CoTMniasumera  (16  Hun,  86),  reversed. 

(Submitted  November  10, 1879 ;  decided  November  26, 1879.) 

Appeal  from  order  of  the  Greneral  Terra  of  the  Supreme 
Couil;,  ia  the  third  judicial  depai-tment,  reversing  an  interloc- 
utory judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  court,  and  granting  a  new  trial.  (Reported  below, 
16  Hun,  86.) 

This  action  was  brought  to  redeem  certain  premises 
described  in  the  complaint  from  the  lien  of  a  mortgage,  and 
for  an  accounting  of  the  rents  and  profits. 

The  plaintiff  and  her  husband,  John  Thompson,  on  the 
9th  day  of  November,  1872,  executed  and  delivered  to  the 
defendants,  '*the  Commissioners  for  loaning  certain  moneys 
of  the  United  States,  of  the  county  of  Otsego,"  a  mortgage 
which  conveyed  to  said  defendants,  the  premises  described 
in  the  complaint,  to  secure  the  payment  of  $953  in  four 
years  from  the  date  thereof,  with  interest  thereon,  to  be  paid 
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annually.  Plaintiff  was  then  the  owner  in  fee  of  one-third  of 
the  premises ;  her  husband  was  the  owner  of  the  other  two- 
thirds,  which  he  subsequently  conveyed  to  plaintiff.  The 
mortgagors  made  default  in  the  payment  of  the  interest, 
which  became  due  on  the  9th  day  of  November,  ^873.  The 
defendants,  said  commissioners,  advertised  the  premises  de- 
scribed in  the  complaint  for  sale  at  public  auction  to  the  high- 
est bidder,  on  the  1st  Tuesday  of  February,  1874,  and  sold,  in 
piu^suance  of  the  advertisement,  to  defendant,  Philip  Darwin. 
In  the  notice  of  sale,  the  defendants,  commissioners,  describe 
themselves  as  "the  Commissioners  of  the  United  States 
Deposit  Fimd,  for  the  county  of  Otsego."  The  mortgage 
was  described  as  executed  by  John  Thompson  alone.  Said 
Philip  Darwin  took  possession  of  the  premises  without  the 
consent  of  plamtiff.  Ho  conveyed  to  defendant,  Frederick 
Palmer,  and  Palmer  sold  a  portion  thereof  to  defendant 
Brownel.  Said  Palmer  and  Brownel  were  in  possession 
when  this  action  was  commenced. 

The  court  found  that  plaintiff  offered  said  defendants,  the 
commissioners,  to  pay  the  principal  and  interest  of  said  mort 
gage,  and  to  redeem  the  premises  described  therein,  and  in  said 
complaint,  from  the  lien  thereof,  which  offer  the  commis* 
sioners  refused  to  accept. 

The  offer  was  made  by  service  of  the  following  notice  upon 
the  commissioners  : 

**  To  David  W.  Thurber  and  Simeon  R  Barnes,  Commis- 
sionera  for  loaning  certain  moneys  of  the  United  States,  of 
Otsego  comity : 

"  I  hereby  offer  to  pay  the  amount  due,  principal  and 
interest,  on  the  mortgage  given  by  John  Thompson  and 
myself  to  "  the  Commissioners  for  loaning  certain  moneys 
of  the  United  States,  of  the  county  of  Otsego,"  on  the  9th 
day  of  November,  1872,  to  secure  the  payment  of  $953  and 
the  interest  thereon,  and  to  redeem  the  premises  in  said 
mortgage  described  from  the  lien  thereof,  or  that  was  created 
thereby  ;  and  I  also  desire  an  accounting  for  the  rents  and 


1879.]  Thompson  e.  Thb  Commissionsbs.  57 


Statenent  of  case. 


profits  of  said  premises  since  you,  or  any  person  claiming 
mider  you,  took  possession  thereof,  and  the  amount,  when 
ascertained,  paid  to  me,  or  to  i^pply  on  the  amoimt  due  on 
said  mortgage." 

•*  Dated  November  26,  1875. 

»  FKANCIS  M.  THOMPSON." 

The  court  directed  judgment  adjudging  said  sale  and  the 
conveyances  to  the  individual  defendants  void,  and  that  plain- 
tiff on  paying  the  principal  of  the  mortgage,  and  interest,  was 
entitled  to  redeem,  and  to  possession  ;  and  that  thereupon 
the  defendants  in  possession  account  for  the  rents  and  profits  ; 
also  referring  it  to  a  referee  to  take  and  state  the  account. 
Judgment  was  entered  accordingly. 

H,  SturffeSj  for  appellant.  Plaintiff's  right  to  redeem  re* 
mained  in  full  force  until  the  premises  were  disposed  of  at  a 
legal  public  sale  in  conformity  with  the  statute.  (Sherwood 
V.  Beade,  7  Hill,  431,  438,  438;  Pell  v.  Ulmar,  18  N.  Y., 
139;  Ohnstead  v.  Elder,  5  id.,  144;  White  v.  Lester,  1 
Keyes,  316;  Thomas  on  Moiftg's,  p.  170,  and  cases  cited; 

3  J.  K.,  528.)  Plaintiff's  right  to  have  an  accounting  for 
the  rents  and  profits  is  incident  to  the  right  to  redeenu 
(Thomas  on  Mortg's,  p.  231,  and  cases  cited.)  There: 
was  no  legal  service  of  the  notice  of  sale.  (Laws  of  1863, 
chap.  73.  §  1,  vol.  6,  Stat,  at  Large,  p.  59;  Schenck  v.  McKie, 

4  How.,  246;  Peebles  v.  Rogers,  5  id.,  210.)  A  sale  by  the 
loan  oflicers  without  the  notice  required  by  law  is  invalid 
and  will  be  set  aside.  {Rogers  v.  Murvy,  3  Paige,  390; 
Cbfc  V.  Moffit,  20  Barb.,  18.)  In  foreclosing  by  advertise- 
ment mistake  in  mailing  notice  renders  the  foi*eclosure 
void.  {Robinson  v.  Ryan,  25  N.  Y.,  320,  and  cases  cited :; 
8l  John  V.  Bumstead,  17  Barb.,  100.)  The  failure  of  the 
conmiissioners  to  make  a  legal  sale  of  the  premises  has  left 
the  plaintiff  the  right  to  redeem.  {Pell  v.  Ulmar,  18  N* 
Y.,  139-147.)  It  is  sufiicient  to  maintain  this  action  that  the 
plaintiff  offered  to  pay  the  amount  to  be  paid,  principal  and 
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interest,  on  the  mortgage,  without  tendering  money,  the 
defendants  refusing  and  resisting  such  redemption.  {SiSsbee 
V.  Smith,  60  Barb.,  372;  2  Van  Santvoord's  Eq.  Prac.  [2d 
ed.],  113,  114;  Sherwood  y.  Bead,  7  Hill,  433.) 

Samuel  S,  Edick,  for  respondents.  Plaintiff  could  not 
recover  as  the  grantee  of  her  husband,  John  Thompson. 
-{White  V.  Wager,  25  N.  Y.,  328;  Winans  y.  Pe^les,  32 
id.,  423;  Meeker  v.  Wright,  11  Hun,  583;  Voorhees  v. 
Pres.  Church,  17  Barb.,  103;  Van  Nosiranid  v.  WHghl, 
Hill  &  Denio,  263.)  No  legal  and  proper  tender  has  been 
made  or  offered  to  the  commissioners,  or  either  of  the 
defendants,  upon  which  plaintiff  is  entitled  to  redeem.  (5 
Wait's  Practice,  287.)  The  mortgage  given  to  the  commis- 
sionei-s,  and  the  rights  of  the  parties  under  it,  is  governed 
exclusively  by  statute.  (1  R.  S,,  744  [6th  ed.],  §  11.)  By 
the  default  of  John  Thompson  in  the  payment  of  the  moneys 
due  on  this  mortgage,  his  title  and  that  of  his  heirs  or 
assigns  wag  ipso  facto  destroyed  and  foreclosed.  His  com- 
mon law  equity  of  redemption  was  entirely  gone,  and  noth- 
ing was  left  but  a  special  right  of  redemption  to  bo  enforced 
only  by  a  strict  compliance  with  the  provisions  of  the 
statute.  Such  default  was  equivalent  to  a  foreclosure  pro- 
nounced by  the  decree  of  a  competent  court.  ( White  v. 
Lester,  1  Keycs,  316;  S.  C,  34  How.,  136;  Pelly.  Uhnar, 
18  N.  Y.,  139.)  To  constitute  a  tender  there  must  also 
be  an  actual  offer  or  manual  tender  of  the  mxmey.  {Bake- 
man  v.  Pooler,  15  Wend.,  637;  1  Wait's  L.  &  P.,  1046, 
and  cases  cited ;  Champion  v.  Joslyn,  44  N.  Y.,  653.) 
Plaintiff  was  not  entitled  to  an  accounting  for  the  rents  and 
profits.  (2  Barb.  Chy.  Pr.,  199.)  The  commissioners  have 
no  discretion  to  exercise,  but  are  bound  to  accept  the  money 
when  legally  tendered.  {Ex  parte  Goodell,  14  J.  R.,  325;' 
Hull  V.  Supervisors,  19  id.,  259.)  The  notice  of  sale  was 
sufficient  to  siitisfy  the  requirements  of  the  statute.  {Jack- 
son V.  House,  3  Cow.,  241,  DezeU  v.  Odell,  3  Hill,  ai5; 
Einnegan  v.  Cowolier,  47  N.  Y.,  500;   Town  v.  JSTeedham^ 
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3  Paige,  545 j  Thompsen  v-  Blanchard^  4  N.  Y.,  308; 
Demeyerv,  Legg,  18  Barb.,  14;  9  Paige,  659;  57  N.  Y., 
322;  Johiiscm  v.  Superviaor^,  45  id.,  196;   TToodv.  Terry^ 

4  Laiis.,  80.) 

MHiLEB,  J.  The  notice  of  the  sale  of  the  premises  by 
the  commissioners  was  defective  in  several  particulars  and 
was  not  made  in  conformity  with  the  statute  relatmg  to  the 
subject.  By  chapter  150,  Laws  of  1837,  §  30,  it  is  provided 
that :  **  If  any  borrower  shall  neglect  to  pay  yearly  and  every 
year  on  the  first  Tuesday  of  October,  or  within  twenty-three 
days  thereafter,  on  one  of  the  days  on  which  the  commissioners 
aforesaid  are  by  this  act  directed  to  attend  their  respective 
offices,  the  yearly  interest  due.  on  his  mortgage,  and  also  the 
principal  moneys  loaned  to  him  then  due,  then  and  in  either 
of  these  cases  the  commissioners  of  the  county  where  the 
lands  mortgaged  by  the  borrower  are  situated,  shall  be  seized 
of  an  absolute  and  indefeasible  estate  in  fee  in  the  said  lands 
to  them,  their  successors  and  assigns,  to  the  uses  in  this  act 
mentioned,  and  the  mortgagor,  his  or  her  heirs  or  assigns, 
shall  be  utterly  foreclosed  and  barred  of  all  equity  of  redemp- 
tion of  the  mortgaged  premises,  any  law,  nsage,  custom  or 
practice  in  courts  of  equity  to,  the  contrary  notwithstanding. 
But  the  mortgagor,  his  or  her  helra  or  assigns,  shall  be  enti- 
tled to  retain  possession  of  the  mortgage^  premises  until  the 
first  Tuesday  of  Februaiy  thereafter,  and  to  redeem  the  same 
sa  heremafter  provided. "  It  will  be  noticed  that  the  com- 
missioners become  seized  ''  to  the  uses  "  mentioned  in  the  act, 
thus  making  them  trustees  for  the  purposes  therein  named, 
subject  to  the  possession  and  the  right  of  the  mortgagor  to 
redeem. 

By  section  31  the  commissioners  ai;p  directed  to  advertize 
and  sell  the  mortgaged  premises  on  the  fii-st  Tuesday  of  Feb- 
ruary after  default,  and  to  convey  the  lands  to  the  highest 
bidder.  This  advertisement  of  the  sale  must  necessarily  con- 
tain sufficient  to  indicate  who  executed  the  mortgage  and  to 
whom  it  was  given.     It  appears  from  the  notice  in  question 
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that  one  of  the  mortgagors,  the  plaintiff,  was  not  named  there- 
in, and  that  the  mortgage  was  given  to  the  ''  Commissioners 
of  the  United  States  Deposit  Fund. "  No  such  mortgage  had 
been  executed  as  the  one  described,  but  a  mortgage  to  the 
"  Commissioners  for  loaning  certain  moneys  of  the  United 
States. "  This  was  the  designation  of  the  mortgagees  by 
statute,  and  a  different  one  was  not  in  accordance  with  its 
requirement.  The  foreclosure  being  a  statutory  proceeding, 
the  statute  must  be  followed  ;  and  a  failure  to  comply  with 
its  provisions  renders  the  sale  nugatory  and  o^  no  avail- 
(Sherwood  v.  lieadCy  7  Hill,  434.) 

Another  defect  is  alleged  to  be  fatal  to  the  validity  of  the 
proceedings,  but  as  those  already  named  rendered  the  sale 
irregular  and  of  no  effect  in  law,  it  is  not  necessary  to  con- 
sider it.  As  it  was  not  in  accordance  with  the  statute,  no 
title  passed  from  the  mortgagees  to  the  purchasers,  and  the 
commissioners  merely  held  the  mortgaged  property  as  trus- 
tees under  section  thirty  already  cited.  They  had  neither 
disposed  of,  nor  had  they  any  title  to  the  premises  which 
deprived  the  mortgagor  of  the  right  to  redeem.  They  had 
no  title  whatever,  except  under  the  statute ;  and  as  they 
had  failed  to  pursue  this  in  selling  the  property,  the  mort- 
gagor had  the  right  to  redeem. 

Section  thirty-three  of  the  act  in  question  provides  for 
another  sale  by  advertisement,  in  case  no  person  shall  bid, 
or  the  person  bidding  shall  not  pay  at  the  first  sale,  on  the 
third  Tuesday  of  September  then  next,  and  allows  the  com- 
missioners to  bid  in  behalf  of  the  State  at  an  appraised  valu- 
ation, in  case  such  bidding  shall  be  necessary  to  prevent  the 
sale  for  a  less  sum.  It  then  provides  for  a  redemption  if  the 
mortgagor  **  shall  at  or  before  the  sale  pay  to  the  said 
commissioners  all  sunj?  of  money  as  shall  be  due  and  pay- 
able on  such  mortgage  on  the  first  Tuesday  of  October  then 
next,  for  principal  and  interest,  and  costs  and  charges  of 
foreclosure  as  prescribed  by  the  act,  together  Vith  the  costs 
of  advertising  the  same,  and  that  then  the  title  in  fee  to  the 
mortgaged  premises  shall  revert  to  and  reinvest  in  the  mort- 
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gagor,  his  heirs  or  assigns/'  etc.,  until  another  default  is 
mode.  The  concluding  portion  of  this  section  declares  that 
"all  purchases  made  contrary  to  the  i^rovisions  of  this  sec* 
tion  shall  be  void/' 

The  section  last  cited  relates  only  to  a  second  advertise- 
ment or  sale  after  the  first  attempt  to  sell  has  failed.  In 
principle  no  reason  exists  why  a  redemption  should  not  be 
made,  where  there  is  a  void  sale,  at  any  time.  No  title  is 
conferred  by  such  a  sale,  and  no  authority  is  given  to  the  com- 
missioners to  hold  the  land.  The  purchasers  acquired  no 
title,  and  tke  commissioners  can  give  none  except  by  pur- 
suing the  statute.  Taking  the  provisions  of  the  various 
sections  cited  together,  it  is  quite  obvious  that  it  was  not 
intended  that  the  provision  in  the  thirtieth  section,  which 
declares  that  the  commissioners  shall  be  seized  and  the 
mortgagor  shall  be  foreclosed  and  barred  of  all  equity  of 
redemption,  should  be  enforced  where  there  was  no  valid 
sale  of  the  premises,  but  only  in  cases  where  the  statute  had 
been  followed.  It  was  not  the  intention  of  the  law  that 
title  should  be  conferred  in  any  such  irregular  manner,  and 
a  mortgagor  be  deprived  of  his  right  to  redeem  when  the 
proceedings  are  thus  illegal  and  unauthorized.  The  pro- 
vision in  the  mortgage  in  reference  to  the  failure  to  make 
payments  and  the  forfeiture  arising  therefrom — which  merely 
follows  the  statute  —  is  not  to  be  regarded  as  of  any  more 
force  than  the  statute  itself.  The  right  to  redeem  is  fully 
recognized,  where  the  sale  is  void,  in  the  reported  cases. 
In  Sherwood  v.  Beade  (7  Hill,  431),  it  was  said  by  Beards- 
i-EY,  J. :  "  This  right  to  redeem  exists  in  full  force  until  the 
premises  are  disposed  of  at  a  legal  public  sale  in  conformity 
with  the  statute."  It  is  true  that  in  the  case  cited  the  action 
was  brought  to  restrain  the  commissioners  from  giving  a 
conveyance  because  the  sale  was  illegal ;  but  the  assertion  of 
ihe  principle  stated  was  appropriate  to  the  case  considered. 
In  JPeU  V.  Ulmar  (18  N.  Y.,  139),  which  was  an  action  of 
ejectment  to  recover  possession  of  the  premises  which  the 
•commissioners  had*  taken  under  a  void  sale,  Denio,  J.,  laid 
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down  the  rule  that  ''the  failure  of  the  GommissioAers  to* 
make  a  legal  sale  of  the  premises  has  left  to  the  plaintiff 
the  right  to  redeem,  but  not  to  hj^ve  the  premises  without 
redemption."  Some  remarks  are  made  in  the  opinion  which 
are  relied  upon  to  show  that  the  statute  foreclosed  the  right 
to  redeem  after  a  failure  to  pay  as  required  j  but  they  are 
not  inconsistent  with  the  assertion  of  the  right  to  redeen^ 
upon  a  failure  to  make  a  legal  sale,  which  is  expressly 
decided.  The  same  may  be  observed  as  to  the  remarks  in 
the  opinion  in  White  v.  Lester  (1  Keyes,  316),  which  are 
also  relied  upon.  The  omission  to  pay  the  principal  and 
interest  alone,  as  the  statute  requires,  cannot  prevent  a  re- 
demption where  there  has  been  no  sale^  or  wh^t  is  equivalent 
to  it,  there  is  a  void  sale. 

In  the  absence  of  any  valid  sale  or .  lawful  proceedings 
under  the  act,  the  right  to  redeem  is  perfect  and  complete  ; 
and  the  question  arises  whether  it  was  properly  exercised. 
The  plaintiff,  by  the  writing  introduced  in  evidence  bearing: 
date  November  26,  1875,  which  was  served  upon  the  com- 
missioners,  offered  to  pay  the  amount  of  principal  and 
interest  on  the  mortgage  in  question,  and  to  redeem  the 
premises,  and  also  stated  therein  that  she  desired  an  account- 
ing of  the  rents  and  profits,  etc.  The  commissioners  made- 
no  answer  to  this  request.  They  did  not  refuse  on  the- 
ground  that  the  plaintiff  did  not  tender  the  money,  or  that 
she  demanded  an  accounting  of  the  rents  and  profits ;  and 
the  court  found  that  the  plaintiff  offered  to  pay  and  the 
commissioners  refused  to  accept. 

It  is  claimed  that  there  should  have  been  a  legal  tender 
of  the  money,  and  4his  alone  can  satisfy  the  statute,  and 
that  such  tender  should  have  been  made  good  by  paying^ 
the  money  into  court.  If  the  commissioners  prevented  the 
tender,  perhaps  they  are  not  in  a  position  to  avail  them- 
selves of  the  non-performance,  they  have  occasioned.  (^Flem- 
ing V.  Oilbert,  3  J.  R.,  528.)  But  even  if^a  tender  was. 
required,  there  is  no  reason  why  the  plaintiff  does  not  occupy 
the  same  position  as  any  other  mortgagor  who  seeks  to* 
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redeem  ;  and  the  want  of  a  teuder  can  only  affect  the  ques- 
tion of  costs.  There  is  no  such  distinction  between  that 
case  and  the  one  at  bar  as  calls  for  the  application  of  a 
different  rule  here  than  the  one  usually  invoked.  The  fail- 
ure to  make  a  strict  legal  tender  at  most  involves  the  tight 
to  costs,  and  this  question  was  properly  reserved  by  the  judge 
until  the  coming  in  of  the  report  of  the  referee. 

As  to  the  claim  of  the  plaintiff  for  an  accounting  for  the 
rents  and  profits,  no  good  reason  is  shown  why  the  defend- 
ants, who  were  in  possession,  should  not  account  for  the 
same.  These  defendants  have  no  right  to  the  possession 
whatever,  as  they  took  and  held  it  under  a  void  sale.  The 
'plaintiff  cannot  bring  ejectment,  as  held  in  Pell  v.  Ulmar 
(supra),  and  has  no  way  of  obtaining  her  rights  except  by 
an  equitable  action,  where  all  the  parties  can  be  brought 
in.  An  effectual  remedy  would  not  be  obtained  by  an 
action  or  by  a  mandamus  against  the  commissioners  alone, 
as  other  parties  are  in  possession  and  should  be  brought  in. 

It  is  insisted  by  the  defendants'  counsel  that  the  plaiintiff 
cannot  recover  as  the  grantee  of  her  husband.     The  plain- 
tiff, it  is  conceded,  was  the  owner  in  fee  of  one-third  of  the 
premises,  and  assuming  that  the  remaining  two-thirds  was- 
conveyed  to  her  by  her  husband,  we  think  that  the  defend- 
ants are  not  in  a  position  to  raise  that  question  in  this 
action.     In  the  cases  cited  by  the  counsel  for  the  defendants. 
/  the  question  was  directly  in  issue,  while  here  it  is  collateral, 
to  the  main  question.     The  plaintiff  has  a,  jprima  facie  rights 
and  an  equitable  title.     The  husband  would  be  estopped, 
from  claiming  title  as  against  her,  and  under  I'ecent  legis- 
lation he  has  a  right  to  convey  to  his  wife.     (S.  L.  of  1862, 
chap.  172;  Meeker  v.  WriffkC,  76  N.  Y.,  262.) 

There  was  no  error  in  any  of  the  rulings  of  the  judge 
upon  the  trial  as  to  the  evidence  ;  the  order  of  the  General 
Term  must  be  reversed  and  the  judgment  of  the  SpeciaL 
Term  affirmed. 

All  concur ;    Eakl  J.  concurs  in  result. 

Judgment  affirmed. 
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THE  Right  to  Cboss  the  Railboad  or  the  Tbot  and 

Boston  Railboad  C!ompany. 


In  proceedings  under  the  provision  of  the  railroad  act  (subd.  6,  $  SB,  chap. 
140y  Laws  of  1850)  by  one  raih^ad  company  to  acquire  the  right  to  cross 
the  railroad  of  another  company,  the  petition  was  verified  by  one  styl- 
ing himself  the  consulting  engineer  of  the  petitioning  company ;  it  did 
not  appear  that  he  was  an  officer  of  said  company ;  the  other  company 
answered  the  petition  on  the  merits  and  went  to  a  hearing  on  the 
petition  and  answer;  it  did  not  appear  that  any  objection  was  made 
as  to  the  verification.  Held,  that  it  was  too  late  to  raise  the  objection 
on  appeal  to  this  court ;  that  by  omitting  to  raise  it  below,  it  was  waived. 
(Dakfobth,  J.,  dissenting.) 

A  defect  in  the  verification  of  the  petition  is  not  a  jui'isdictional  defect. 
(Danforth,  J.,  dissenting.) 

The  petition  alleged  the  inability  of  the  two  companies  to  agree  upon  the 
points  and  manner  of  crossing,  and  the  compensation  to  be  made  there- 
for ;  this  was  not  denied  in  the  answer,  and  there  was  no  offer  to  dis- 
prove it.  Seld,  that  proof  thereof  was  not  required  to  be  given  by 
the  petitioner. 

In  such  proceedings  proof  is  not  required  on  the  part  of  the  petitioner  as  to 
allegations  of  the  petition  not  put  in  issue. 

Said  act  authorizes  more  than  one  crossing  by  a  railroad  company  of  the 
track  of  another  road. 

The  fact  that  the  road  of  the  petitioning  company,  at  some  points,  is  parallel 
with  the  road  sought  to  be  crossed,  does  not  exclude  said  company  from 
the  provisions  of  the  act. 

The  points  of  crossing  are  not  necessarily  fixed  by  the  notice  of  the  location 
of  the  new  i*oad,  and  the  failure  of  the  company,  whose  road  is  sought  to 
be  crossed,  to  object  within  fifteen  days.  The  general  provisions  of  the 
statute  in  regard  to  such  location,  and  the  right  of  property  owners  to 
object,  are  not  applicable. 

Objections  to  the  proposed  points  of  crossing,  on  the  ground  that  they 
interfere  with  lands  of  the  old  company,  ah*eady  appropriated  for  sta- 
tions, etc  ,  are  not  proi>er  to  be  raised  on  application  for  the  appoint- 
ment of  commissioners ;  they  are  matters  to  be  considered  by  the  com* 
missioners. 

Jt  seemSt  that  said  act  does  not  authorize  the  invasion  of  lands  or  buildings 
ali'eady  appropriated  to  railroad  uses  which,  in  their  nature,  require 
an  exclusive  occapation,  or  which  would  be  materially  impaired  by  sub- 
jecting the  land  to  the  new  use. 
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I  J  HsetnSt  also,  that  if  the  commissionei*8,  ia  locatin^^  the  crossings,  violate 
the  legul  lights  of  the  old  company,  in  the  respect  last  mentioned,  their 
,  aclion  ia  revi(^wa>>le. 

8o,  also,  it  seeins  that  the  right  to  object  to  distttrbance  in  the  enjoyment 
of  pi*emi&iea,  devoted  to  public  uses  which  require  the  enjoyment  to  be 
exclusive,  is  not  waived  or  forfeited  by  au  omission  to  apply  within  the 
statutory  time  for  a  change  of  location. 

(Argued  November  11, 1879;  decided  Novetnber  25,  1879.) 

Appeal  from  order  of  tho  General  Term  of  the  Supreme 
Court,  ill  the  third  judicial  department,  affirming  au  order 
of  Special  Term,  appointing  commissionei'S  to  fix  the  points, 
and  manner,  in  which  the  Hoosac  Tunnel  and  Western  Kail- 
way  Company  should  cross  the  road  of  the  Troy  and  Boston 
Eiiilroad  Company,  and  the  compensation  therefor. 

The  petition  alleged  tho  filing  of  the  proper  maps  showing 
the  proposed  crossings,  and  the  service  of  notice  of  location 
of  the  proposed  road  on  the  Troy  and  Boston  Company,  and 
the  lapse  of  fifteen  days  before  the  filing  of  the  petition. 
The  proposed  route  of  tho  new  road,  for  about  twenty-three 
miles,  is  nearly  parallel  with  the  old  road,  crossing  it 
twice  in  a  distance  of  about  four  miles.  The  petition 
alleged  an  attempt  and  failure  to  agi-ee  with  the  Troy  and 
Boston  Company,  as  to  the  points  and  manner  of  crossing, 
and  the  compensation  to  be  paid.  This  was  not  denied  in 
the  answer.  The  petition  was  verified  by  T.  Htiskins  DePuy, 
who  states  in  his  affidavit  of  verification  that  he  is  **the 
consulting  engineer  in  charge  of  the  engineering,  and  con- 
struction of  the  railway  descril)ed  in  the  foregoing  petition." 

The  answer  alleged,  in  substance,  among  other  things, 
that  the  petitioner's  road  could  be  constructed  without 
unusual  expense,  with  but  one  crossing ;  that  the  proposed 
roa<I  is  so  located  that  it  will  take  lands  from  the  Troy  and 
Boston  Company,  necessary  to  it  for  turn-outs,  sidmgs, 
cjpuble  tracks  and  tank-houses.  The  Special  Teiin  on  pre- 
sentation of  the  petition  and  answer  refused  to  take  proof,, 
and  ordered  the  appointment  of  commissioners. 

Fui-ther  facts  appeiu*  in  the  opinion. 
SiCKELs  —  Vol.  XXXIV.        9 
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Esek  Oowen  unci  Samuel  Iland^  for  appellant.  The  order 
is  void,  for  tlie  reason  that  the  petition  does  not  state  facts 
sufficient  to  give  the  court  jurisdiction,  and  is  not  properly 
verified.  {IIill\.  Bond,  22  How.,  272;  Brewery.  Tucke?', 
13  Abb.,  71) ;  In  re  Ilaynes^  18  Wend.,  (511 ;  Yates  v.  North, 
44  N.  T.,  271.)  The  petitioner  could  not  take  land  already 
dedicated  to  a  similar  public  use,  and  held  l)y  the  Troy  and 
Boston  Company  for  necessary  railroad  pur[)oses.  {flatter 
of  B,  and  A.  B.  B.,  53  N.  Y.,  c574;  MaUer  of  City  of 
Buffalo,  64  id.,  547;  id.,  68  id,,  171.) 

E.  W.  Paige,  for  respondent.  The  coui-t  correctly  ruled 
all  the  answei's,  after  the  first,  to  be  ini material.  (JSIatter 
of  Buff,  and  L.  R.  7?.,  77  X.  Y.,  557;   15  Ilun,  3(35.) 

Rapallo,  J.  This  appeal  is  taken  from  an  order  of  the 
General  Term,  affirming  an  order  of  the  Special  Term,' 
appohiting  commissioners  to  determine  the  points  and  manner 
of  crossing  the  appellant's  railroad,  by  the  petitioner.  The 
appellant  oiyecls  that  the  petition  is  not  properly  verified, 
and  that  there  is  no  proof  of  the  inability  of  the  two  com- 
panies to  agree  upon  the  points  and  manner  of  crossing,  and 
the  compensation  to  be  made  therefor.  The  V(»rification  is 
made  by  T.  Haskins  DePuv,  who  states  that  ho,  is  consultinir 
engineer  of  the  petitioning  company.  It  doc^s  not  appear 
whether  or  not  he  is  an  officer  of  the  company.  It  does  not 
appear  that  any  obje<!tion  on  this  ground  was  made  in  the 
court  Ik'Iow.  On  the  contrary  the  ap})ellant  answered  the 
petition  on  the  merits,  and  went  to  a  hearing  on  the  petition 
and  answer.  It  seems  to  us  that  it  is  too  late  to  raise  this 
objection  here.  If  made  when  the  petition  wsis  presented, 
th(»  verification  could  have  been  supplied,  or  proof  that  Mr. 
DePuv  was  an  officer  mi  «:ht  have  been  furnished.  By  answer- 
ing,  and  going  to  a  hearing  without  objection,  the  iraperfc^ 
tion  was,-  we  think,  waived. 

The  want  of  proof  of  inability  to  agi'ee  does  not,  we  think, 
invalidate  the   proceeding.     That  fact  w^as  alleged  in  llie 
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petition,  and  not  denied  in  the  an3\Ver,  and  there  was  no  offer 
to  disprove  it.  I  do  not  undei"stand  that  any  proof  on  the 
part  of  the  petitioner  is  required  in  these  proceedings  as  to 
allegations  which  are  not  put  in  issue. 

A  defect  in  the  verification  of  the  petition  is  not  in  our 
judgment  a  jurisdictional  defect.  The  statute  leaves  the 
matter  of  verification  to  be  regulated  by  the  pmctice  of  the 
court,  and  prescribes  no  precise  formalities. 

The  next  point  urged  is  that  the  statute  does  not  authorize 
more  than  one  crossing  by  a  raili-oad  company  of  the  track 
of  another.  We  do  not  think  this  point  tenable.  The  stat- 
ute authorizes  the  crossing  and  intersection  of  a  railroad^  at 
any  point  on  its  route,  and  speaks  of  such  intersections  and 
connections  and  crossings  in  the  plural  number.  It  provides 
that  if  the  two  corporations  cannot  agree  upon  the  points  and 
manner  of  such  crossings  and  intersections,  etc.,  commis- 
sioners may  be  appointed.  The  very  purpose  of  providing  for 
the  appointment  of  these  commissioners  is  to  determine,  in 
case  of  dispute,  at  what  points  the  crossujgs  shall  be  made, 
and  in  what  manner,  and  it  is  the  obvious  duty  of  these 
commissioners  to  see  that  the  crossings  are  not  made  in  such 
a  manner,  or  at  such  points,  as  to  unnecessarily  interfere 
with  the  operation  of  the  road  to  be  crossed. 

We  find  nothing  in  the  statute  which  would  authorize  us 
to  exclude  from  its  provisions  roads  which  at  some  points  run 
parallel  with  the  road  to  be  crossed.  The  points  of  crossing 
are  not  necessarily  fixed  by  the  notice  of  the  location  of  the 
new  road,  and  the  failure  of  the  company  owning  the  pre- 
viously constructed  road  to  object  to  such  location  withni 
fifteen  days.  The  subject  of  crossing  existing  railroad  tracks 
being  specially  provided  for,  and  the  proceedings  by  which" 
the  points  of  crossing  are  to  be  determined  being  pointed  out 
by  the  statute,  the  general  provisions  m  regard  to  the  location 
of  the  road  and  the  right  of  proi>eily  ownei^s  to  object  to 
such  location,  are  not  applicable  to  the  matter  of  crossing, 
and  cannot  deprive  existing  roads  of  any  of  the  protection 
which  the  provisions  in  respect  to  crossnigs  afford  them. 
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The  objections  raised  to  the  proposed  pohits  of  crossing, 
on  the  ground  that  the  crossings  at  those  pouits  will  interfere 
with  lands  of  the  appellant  aheady  appropriated  for  stations 
and  other  uses  connected  with  the  operation  of  its  railroad, 
are  premature  at  this  stage  of  the  proceeding.  They  arc 
matters  to  be  considered  by  the  commissioners,  and  the 
objections  now  urged  may  be  obviated  by  their  determination. 
Furthermore,  the  order  appealed  from  expressly  reserves 
all  these  questions  by  providing  that  it  is  without  prejudice 
to  the  right  of  the  appellant,  on  the  coming  in  of  the  report 
of  the  commissionei's,  to  raise  any  objection  to  the  right  to 
cross,  wliich  could  have  been  raised  preliminary  to  the  grant- 
ing of  the  order.  The  statute,  it  is  true,  provides  that  the 
crossings  and  intersections  may  be  upon  the  grounds  of  the 
constructed  railroad.  This  miLst  necessarily  be,  as  the  cross- 
ing of  the  track  must  be  upon  the  roadway  of  the  company 
whose  track  is  crossed,  but  we  apprehend  that  it  was  not 
intended  by  this  general  language  to  authorize  the  invasion  of 
lands  or  buildings  already  appropriated  to  railroad  uses,  which 
in  their  uatui"©  require  an  exclusive  occupation,  or  which  would 
be  materially  impaired  by  subjecting  the  land  to  the  new  use. 
Such  lands  could  not  according  to  the  principles  of  our 
previous  decisions  be  condemned  for  a  new  and  inconsistent 
public  use,  at  least  without  express  legislative  authority  for 
thus  changuig  the  use.  (^Matter  of  B,  and  A,  R.  li.^  53  N. 
Y.,  574;  MaUej'  of  City  of  Buffalo,  64  id.,  547;  Same 
Matter,  m  id.,  171.) 

It  cannot  be  presumed  that  commissioners  would  locate 
a  crossing  on  any  such  lands,  or  at  any  point  where,  to  render 
the  crossing  available,  it  would  be  necessary  to  invade  any 
such  lands  or  constructions  thereon.  If  they  should,  their 
action  would  be  reviewable,  and  the  crossing  would  be 
unavailable  if  so  located  that  the  company  crossing  could 
not  obtain  a  right  of  way  beyond  the  point  of  crossing. 
All  these  matters  are  necessarily  to  be  considered  in  deter- 
mining the  points  and  manner  of  crossing.  This  duty  does 
not  devolve  upon  the  court  in  thelii-st  instance,  but  upon  the 
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comink$i»ioiici's  whom  it  is  authorized  to  appoint  for  the  pur- 
pose. If  they  violate  any  legal  right  of  the  appellants  their 
action  can  be  reviewed.  The  right  to  object  to  disturbance 
in  the  enjoyment  of  premises  devoted  to  public  uses  which 
require  that  the  enjoyment  should  be  exclusive,  cannot  be 
regarded  as  waived  or  forfeited  by  the  omission  to  apply 
within  the  statutory  time  for  a  change  of  location.  The 
provisions  in  respect  to  those  applications  are  intended  for 
a  diUerent  purpose,  and  neither  they  nor  the  provisions  in 
respect  to  crossings  can  be  used  as  a  means  of  enabling  a 
raih'oad  company  to  enter  upon  lands  which  are  already  so 
appn)priated  to  one  public  use  thjit  they  cannot  consistently 
with  that  use  be  taken  for  another.  To  accomplish  such  a 
puri)ose  legislation  pointed  to  thjit  end  is  required.  The 
existing  statutes  do  not  appear  to  have  any  such  object  in 
view. 

The  order  shouhl  be  affirmed,  with  costs. 

All  concur,  except  Danforth,  J.,  who  concui*s,  except  as 
to  verification  of  petition,  and  on  that  point  dissents. 

Order  affirmed. 


Is  THE  Matter  of  the  Proceeding  of  the  Boston, 
IIoosAC  Tunnel  and  Western  Railway  Companv,  to 
Acquire  the  Right  to  Cross  the  Railroads  of  the 
Troy  and  Boston  Railroad  Company,  and  the  Troy 
AND  Bennington  Railroad  Company. 


Under  the  provision  of  the  railroad  act  (anb.  6,  §  28,  chap,  140,  Laws  of 
1850),  authorizing"  pit)oeedinffs  by  one  railroad  company  to  acquire 
the  right  to  cix)S8  the  raih'oad  of  another  company,  an  attempt  to 
agree  with  such  other  company  as  to  the  points  and  manner  of  ci'ossing", 
an<l  as  to  the  amount  of  compensation,  is  a  condition  precedent  to  the 
authority  of  the  court  to  appoint  commissioners;  and  unless  this  is 
aven-ed  in  the  petition,  thei'e  is  no  jurifi<.liction. 

Where  one  i-ailmad  company  has  leased  the  road  of  another,  such  lessee 
is  a  necessai'y  party  to  a  i)i*oceeding'  under  said  pix)vision  by  a  thii*d 
company,  to  acquire  the  right  to  cross  the  leased  road;  it  may  volun- 
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tarily  agree  with  the  petitioner  in  respect  to  the  cn>ssing',  and  such 
agi-eement,  while  not  bindings  upon  the  lessor,  in  respect  to  its  interests 
as  revei'sioner,  bincLs  the  intei-ests  of  the  lesseo. 

In  such  ciuse  it  is  not  essential  that  the  pj'oceedin^  shall  einbi*ace  all  tho 
parties ;  it  will  only  afff*ct  the  parties  bi-onght  in,  and  where  the  lessee  i^ 
alone  ma<le  a  piirty,  tVie  estate  in  i-evei-sion  will  not  be  affected. 

Where,  therefore,  such  pi-ocetnlings  wei-e  instituted  nominally  against  both 
It^ssor  and  l(»ssee,  but  the  i)etition  conttiincd  no  allog-ations  of  an  attonijit 
to  agree  with  the  lessor  as  to  the  XH)ints  or  manner  of  crossing  or  com- 
pensation, but  did  contain  such  allegations  as  to  the  lessee,  Jield,  that  an 
onier  gi'auting  the  prayer  of  the  petition  was  proper,  so  far  as  it  pro- 
vided for  the  a{)jx)intment  of  commissionei-s,  as  against  the  lessee,  but 
was  erroneous  so  far  as  it  affected  the  lessor. 

(Argued  November  11,  1GT9 ;  decided  Noveml>er  25, 1870.) 

ArPEAT^  from  cu-clor  of  the  Gcncnil  Term  of  tho  SuiH-emo 
Cmrt,  in  the  third  jiidicijil  department,  aflSrming  an  order 
of  Special  T(»rm,  appointing  commissi()nei*s  to  fix  the  points 
and  manner  in  which  tho  said  Tiic  Boston,  Iloo^ac  Tunnel 
and  AVestern  Railroad  Company  shall  be  allowed  to  cross 
the  tracks  of  the  Troy  and  Boston  Kailroad  Company,  and 
the  Troy  and  Bennington  Kailroad  Company,  and  tiie  com- 
pensation to  1)0  made  thei'efor. 

The  iietition  stated  that  the  road  sought  to  be  crossed 
belonged  to  the  Troy  and  Bennington  Company,  but  was 
leased  by  it  to  the  Troy  and  Boston  Company,  and  was 
operated  by  the  latter  company.  The  petition  averred  that 
the  petitioner  had  applied  to  the  Troy  and  Boston  Company 
to  agree  on  tho  points  and  manner  of  the  crossings  and  tho 
compensation  therefor,  but  that  such  an  agreement  had 
been  refus(^d  by  said  company.  No  allegation  wtus  contained 
in  tho  petition  as  to  any  uttcmpt  to  agree  with  the  Troy 
and  Bennington  Company.  Tho  order  of  S})ecial  Term 
appoint(Ml  commissioners  to  detonnino  the  points  and  man- 
ner of  cro>sing  and  tho  compensation  to  bo  made  to  both 
tho  companies  named. 

JEveZ;  Cofren  and  Samuel  Hand,  for  appellant.  Tlie  order 
of  the  iSpe<'ial  Term  is  void,  because  there  is  no  allegation 
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ia  the  petition  tbut  any  attempt  has  been  made  to  agree 
with  the  Troy  and  Bennington  Railroad  Company  as  to  the 
points  and  manner  of  crossing,  or  the  compensation  to  be 
made  therefor.  (iV.  Y.  and  BosL,  R.  R.  v.  Oodwin,  12 
Abb.  [N.  S.],  21 ;  Waison  v.  ^Y.  Y,  C.  R.  ii.,  47  N.  Y., 
157.) 

E.  W,  Paige,  for  respondent.  The  court  correctly  rilled 
all  the  answers  after  the  first  to  be  immaterial.  {JSIaUer  of 
Buff,  and  L.  R.  R.,  77  N.  Y.,  557;   15  Hun,  365.) 

Andkews,  J.  It  is  a  fatal  objection  €o  the  order  m  these 
proceedings,  so  iar  as  tlie  rights  of  the  Troy  and  Bennington 
Railroad  are  involved,  that  the  petition  docs  not  show  that 
any  attempt  has  been  made  to  agree  with  that  company  as 
to  the  points  or  manner  of  crossing  its  road  or  the  compensa- 
tion to  be  made  therefor.  This  is  a  jurisdictional  fact.  The 
attempt  and  failure  to  agree  is  a  condition  precedent  to  the 
authority  of  the  court  to  appoint  commissioners,  and  unless 
this  is  averred  in  the  petition,  there  is  no  jurisdiction. 
This  point  hjis  been  ruled  by  this  court  in  In  re  the  Lock- 
port  and  Buffalo  Railroad  Co,  (77  N.  Y.,  527).  The  appeal 
of  the  Troy  and  Bennington  Railroad  must,  therefore  be 
sustained. 

But  we  think  the  order  may  be  upheld  as  to  the  Troy  and 
Boston  liiiilroad.  Thtit  road  is  the  lessee  of  the  Trov  and 
Beiuiington  Raih'oad,  operating  it  under  a  perpetual  lease. 
The  Troy  and  Boston  Railroad  wsis  a  necessary  party  to  a 
proceeding  under  the  sixth  subdivision  of  section  twenty- 
eight  of  the  general  railroad  act  for  the  appointment  of  com- 
missioners. That  corporation  is  a  company  whose  raihoad 
is  intersected  by  the  railroad  of  the  petitioner,  within  the 
meaning  of  that  section,  and  I  see  no  rejison  to  doubt  that  it 
might  have  voluntarily  agreed  with  the  petitioner  in  respect 
to  the  crossing  by  the  petitioner's  road.  Such  agreement 
would  not  have  been  binding  upon  the  Troy  and  Bennington 
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Railroad  in  respect  to  its  interest  as  revereioner,  but  would 
bind  the  interest  of  the  lessee.  There  is  nothing  in  the 
statute  which  requires  that  the  proceeding  for  the  appoint- 
ment of  commissionei-s,  in  such  a  cjise  as  this,  should 
embrace  all  parties  who,  cither  as  lessees  or  reversioners, 
have  an  interest  in  the  railroad  which  may  be  crossed  by 
a  new  line.  The  proceeding  will  only  aJfect  the  parties 
wh<y  are  brought  in  ;  and  where  the  lessee  is  made  a  party 
alone  the  estate  in  rcvei-sion  will  not  be  aftectod  by  it.  The 
other  questions  have  been  determined  in  the  case  of  this 
petitioner  against  the  Troy  and  Boston  Riilroad  Company, 
just  clecided.  We  are  of  opinion  that  tlie  order  should  be 
affirmed,  so  far  as  it  provides  for  the  appointment  of  com- 
missioners, as  agaiust  the  Troy  and  Boston  Railroad,  and 
revei-sed  as  to  the  Troy  and  Bennington  Railroad,  withgut 
costs  to  either  party. 

All  concur. 

Ordered  accordingly. 


Sophia  Kellogg,  Executrix,  etc..  Appellant,  ?;.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
ResDondent. 


It  ia  not,  as  matter  of  law,  negligence  for  a  person  approaching  a  railroad  in 
a  carnage,  upon  a  highway,  not  to  stop ;  his  omission  to  do  so  is  a  fact 
to  be  submitted  to  the  jui-y. 

In  an  action  to  recover  damages  for  alleged  negligence,  causing  the 
<lcath  of  C,  plaintiff's  testator,  who  was  killed  at  a  i-ailrojid  crossing,  it 
appeared  that  the  railroad  track  runs  north  and  south,  the  highway  east 
and  west ;  at  the  crossing  and  on  both  sides  thereof  there  was  a  cutting 
for  ■  the  railwad  track ;  and  one  also  foi*  the  highway  east  of  the  track* 
seven  or  eight  feet  deep,  for  a  considerable  distance,  with  a  board  fence, 
and  other  obstructions  to  view  on  the  top  of  the  embankment  to  thesouth- 
C.  appi'oached  the  crossing  from  the  east,  in  a  one-hni*se  wjigon.  He  was 
driving  at  a  very  slow  trot  with  one  hami,  holding  a  jail  in  the  other; 
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the  train,  by  which  ho  was  killed,  came  fi*om  the  south  at  a  hijjh  rate  (jf 
speed,  and  as  plaintiff's  evidence  tended  to  show,  without  ringing  a  bell. 
C.  was  familiar  with  the  crossing,  and  with  the  running  of  trains;  h« 
approached  the  crossing  about  the  lime  trains  were  due  both  ways ;  the 
wind  at  the  time  was  blowing  fi-om  the  north ;  C.  was  seen  a  moment 
before  he  was  struck  by  the  engine  looking  towards  the  north.  IlelcU 
that  the  questions  cf  negligence  on  the  part  of  defendant  and  con- 
tributory negligence  on  the  part  of  C.  were  of  fact  for  the  jury. 
In  such  an  action  evidence,  on  the  part  of  the  defendant,  that  the  life  of  the 
deceased  was  insui'ed  is  incompetent. 

(Argued  November  13,  1879  ;  decided  November  2j,  1373.) 

Appeal  from  order  of  the  General  Term  of  the  Suprcrnc 
Court,  ill  the  fourth  judicial  department,  setting  aside  a 
verdict  in  favor  of  plaintiflf  and  granting  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  alk?ged 
ne<2:li<?ence  of  defendant,  causins:  the  death  of  Caleb  S.  Kel- 
logg,  jjlaintifF's  testator. 

The  deceased  wjis  struck  and  killed  by  an  engine  attached 
to  a  train  upon  defendant's  road,  as  he  was  crossing  its  track 
at  a  highway  crossing.  ^ 

Defendant's  counsel  offered  to  prove  on  the  trial  that  the 
life  of  the  deceased  was  insured.  This  wua  objected  to  and 
rejected  and  said  coimsel  duly  excepted. 

The  circumstances  of  the  accident  are  sufficiently  stated  in 
the  opinion. 

Exceptions  were  ordered  to  be  heard  in  the  fiist  instance 
irt  General  Temi. 

Jo/in  11.  Mariindale^  for  appellant.  Evidence  that  tho 
life  of  plaintiff's  testator  was  insuied  was  incompetent  and 
immaterial.  (38  Barb.,  589;  34  N.  Y.,  208;  72  id.,  2G--32; 
Althorp  V.  Wartipy,  2  Hilt.,  34-4.)  Negligence  cannot  be 
imputed  to  tho  testator  because  he  did  not  look  where  he 
could  not  see  the  approaching  train.  (/)//er  v.  Erie  Iiff\ 
Co.,  71  N.  Y.,  23G;  MassothY.D.  and  IL  (7.  Co.,  G4  id., 
529;  47  id.,  400;  BuWs  Case,  31  id.,  314;  Stokes  v.  SaKon- 
ataU.  13  Pet.  [U.  S.],  181.)  The  question  of  the  testator's 
negligence  was  for  the  jury.  {EnisCs  Case,  35  X.  Y.,  26, 
SicKELS— Vol.  XXXIV.         10 
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27;    Weber's  Case,  58  id.,  457;   17  Wall.,  357;  71  N.  Y., 
185.) 

« 

W.  IL  Adams,  for  respondent.  Plaintiff  should  have 
bocii  nonsuited  on  the 'ground  of  contributory  negligence. 
{IIcLckford,  Admr,,  v.  iV^  Y.  O.  and  IL  11.  li.  li,  Co.,  53 
N.  Y.,  G54;  WildH  V.  //.  li.  li.  li.  Co.,  24  id.,  430;  Wtlcox 
V.  li,  and  W.  li.  IL  Co.,  39  id.,  358;  Havens  v.  Une  liw. 
C).y  45  id.,  29G;  Gorton  v.  Urie  liw.  Co.,  45  id.,  660; 
lif^l/nohhy.  jV.  Y.  C.  and  II.  li.  li.  li.  Co.,  58  id.,  248; 
McGrath  V.  ^\^.  Y.  C.  and  IL  R.  R.  li.  Co.,  59  id.,  468; 
JMitohdl  V.  iVT  Y.  C.  andIL  R.  li.  li.  Co.,  64  id.,  655; 
Cordell,  Aduirx.,  v.  If.  Y.  C.  and  II.  R.  li.  R.  Co.,  8  W. 
Dig.,  74;  Salter,  Admrx.,  v.  U.  and  B.  R.  R.  R.  Co.,  8 
id.,  188.)  The  presumption  that  the  testator  did  look  in 
both  directions  does  not  supply  the  place  of  proof.  (Rey- 
nolds  V.  .Y.  Y.  C.  and  IL  li.  R.  li.  Co.,  58  N.  Y.,  248; 
Cordell  \.  JSr.  Y.  C.  and  IL  li.  R.  R.  Co.,  8  W.  Dig.,  74.) 
Proof  that  the  test;^tor's  life  was  insured  wjis  competent,  as 
the  plaintiff  could  only  recover  such  actual  pecuniary  dam- 
ages as  have  b(x»n  sustained  by  the  next  of  kin  of  the  pei-son 
killed.  (Laws  of  1870,  chap.  78;  Mclntyre  v.  N.  Y.  C.  R. 
R.  Co.,  37  N.  Y.,  287;   Tilly  y.  IL  R.  R.  R.  Co.,  24  id.,  471.) 

Earl,  J.  Ui)on  the  trial  of  this  action  the  court  denied 
the  motion  of  the  defendant  to  nonsuit  the  plaintiff  upon 
the  ground  that  the  evidence  failed  to  show  any  negligence 
on  its  i)art,  and  upon  the  ground  that  it  did  show  contribu- 
tory nogh'gence  on  the  part  of  the  deceased. 

The  only  negligence  on  the  part  of  the  defendant  sub- 
mitted to  the  jury  wiis  its  omission  to  ring  the  engine  bell . 
at  the  crossing.  While  there  was  a  great  preponderance  of 
evidence  that  the  bell  was  rung,  we  cannot  say  that  thei*e 
"was  not  some  conflict  in  the  evidence  upon  that  question 
proper  for  submission  to  the  jury.  There  was  some  evidence 
teiulini2:  to  show  tliat  the  bell  was  not  runir,  and  we  cannot 
say  as  matter  of  law  that  the  jury  was  bound  to  disregard  it. 
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The  Ycrdict  was  set  aside  and  a  new  trial  granted  at  the 
General  Term,  upon  the  ground  that  upon  the  undisputed 
facts  of  the  case  thei-e  was  contributory  negligeuce  on  the 
part  of  the  deceased.  To  determine  whether  the  decision 
of  the  General  Term  was  right,  a  careful  consideration  of 
all  the  evidence  is  required.  We  have  given  the  evidence 
such  consideration  and  are  compelled  to  differ  with  the 
General  Term. 

It  would  serve  no  useful  purpose  now  to  specify  minutely 
the  cvidencb  which  controls  our  judgment.  The  deceased 
lived  near  the  crossing,  and  was  familiarly  acquainted  with 
it  and  with  the  running  of  the  trains.  The  railroad  track 
runs  north  and  south,  and  the  highway  east  and  west ;  and 
the  deceased  approached  the  crossing  about  the  time  trains 
were  duo  both  from  the  north  and  south.  lie  was  in  a  one- 
hoi-se  wagon  approaching  the  crossing  from  the  east,  and  the 
train  by  which  ho  wiis  killed  came  from  the  south.  He  was 
driving  his  horse  upon  a  very  slow  trot  with  one  hand,  and 
holding  a  pail  of  butter  in  the  other  hand.  The  wind  at 
the  time  was  blowing  from  the  north  and  the  train  was 
run  at  a  high  rate  of  speed.  At  the  crossing  and  on 
both  sides  thereof  there  was  a  cutting  through  the  earth 
for  the  railroad  track  seven*  or  eight  feet  deep,  and  that  the 
highway  could  cross  the  track  upon  the  same  level,  thei-e 
Wiis  a  cutting  for  it  east  of  the  railroad  of  the  same  depth 
for  some  considerable  distance.  The  deceased  w;is  seen  a 
moment  before  he  wai3  struck  by  the  engine  looking  towards 
the  north  from  which  a  train  was  then  about  due.  It  is 
claimed  that  he  ought  to  have  looked  also  toward  the  south, 
and  that  if  he  had,  ho  would  have  eseapc^d  harm ;  and  it 
is  also  claimed  that  if  he  had  listened  ho  would  have  h(»ard 
the  approaching  train. 

Wo  must  assume  now  that  the  bell  Avas  not  rung,  and 
hence  that  the  only  warning  to  the  sense  of  hearing  was  the 
noise  made  by  the  running  of  the  train.  Bnt  it  cannot  be 
said  positively  that  he  would  have  heard  the  train  if  ho  had 
listened.     The  distance  to  which  a  traui  can  l.*e  heard  dopends 
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ui)oii  the  iiiiturc  of  the  track,  the  state  of  the  atmosphere,  the 
direction  of  the  wind,  and  the  absence  or  presence  of  interven- 
ing obstacles.  He  was  in  the  catting  and  there  were  trees, 
shrubbery  and  buildings  intervening  to  a  greater  or  less 
extent.  Whether,  under  such  circumstances,  by  the  exer- 
cise of  ordinary  pnidcnce,  he  did  or  could  have  heard,  was 
a  question,  upon  all  the  facts  proved,  for  the  jury. 

It  is  unquestionably  true  that  the  deceased  was  bound  to 
exercise  his  sight  to  avoid  danger  at  the  crossing.  He  was 
not  bound  to  the  greatest  diligence  which  he  could  have 
exercised  in  that  way :  but  he  was  bound  to  exercise  such 
care  as  a  prudent  man  approachuig  such  a  place  would 
ordinarily  exercise  for  the  protection  of  his  life.  Did  he 
exercise  such  care  ?  Or,  in  other  words,  was  there  an  entire 
absence  of  evidence  that  he  did  ?  The  witnesses  difier  con- 
siderably as  to  the  extent  of  the  obstacles  between  him  and 
the  approaching  tmin.  There  were  buildings,  trees,  shrub- 
bery, the  embankment  on  tlie  south  side  of  the  road,  and 
upon  that  a  board  fence.  To  wliat  extent  he  could  have 
seen  this  rapidly  approaching  train  if  he  had  looked  at 
various  points  in  the  highway,  is  uncertain.  That  the 
obstructions  would  greatly  interfere  with  his  sight  is  cer- 
tain. Thei"e  was  no  proof  that  ho  was  heedless.  He  wfis 
a[)parcntly  aware  of  the  danger.  A  train  was  at  that  time 
to  be  expected  from  the  north,  and  there  was  also  some 
obstruction  interfering:  with  si^ht  in  that  direction.  For  a 
moment  bclbre  tlio  collision  he  was  looking  in  that  direction. 
We  cannot  say  that  at  that  particular  time  he  should  have 
looked  toward  the  south.  Under  all  the  circumstances  sur- 
rounding the  accident,  we  think  it  was  for  the  jury  to 
determine  whether  he  exercised  that  care  which  the  law  re- 
quired of  him.  He  could  probably  have  avoided  tlie  accident 
by  stopping  before  he  passed  upon  the  track.  But  that  is 
a  degree  of  care  not  usual  even  with  very  prudent  pei-sons. 
It  has  not  been  decided  by  the  courts  of  this  State  that  a 
person  approaching  a  railroad  is  bound  as  matter  of  law  to 
stop,  to  avoid  the  imputation  of  negligence.     There  may 
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be  cases  in  which  a  traveler  ousrht  to  do  so,  and  if  he 
omits  to  do  so,  it  would  be  one  of  the  facts,  with  all  the 
othei-s,  to  be  submitted  to  the  jury. 

There  is  considerable  evidence  in  this  case  of  measurements 
and  experiments  to  show  how  a  tnun  approaching  this  cioss- ' 
ing  from  the  south  coqld  be  seen  from  various  points  on  this 
highway.  Such  evidence  is  -frequently  very  reliable  and 
satisfactory.  But  it  is  not  necessarily  conclusive.  Such 
experiments  are  made  when  the  witnesses  are  calm  and  their 
whole  minds,  free  from  any  distractions,  are  intent  upon  the 
matter  in  hand.  They  cannot  be  made  under  the  precise 
circumstances  which  attended  the  tiunsaction  to  be  investi- 
gated. There  may  be  a  slight  change  in  the  intervening 
obstacles,  and  the  speed  of  the  approaching  train  is  not  there. 
They  do  not  show  conclusively  what  ought  to  have  been 
seen  by  a  man  liaving  a  horse  to  manage  and  his  attention 
somewhat  disti-acted  by  the  expectation  of  a  train  from  the 
opposite  direction. 

It  seems  to  have  been  supposed  at  the  Greneral  Term  of 
the  Supreme  Court  that  our  decision  in  the  case  of  Salter  v. 
The  Utica  and  Black  Rlrer  liailroad  Co.  (75  N.  Y.,  273) 
controls  this  case.  But  without  taking  tune  to  point  out 
the  diflerences  between  that  case  and  this,  it  is  sufficient  to 
say  that  the  facts  of  no  two  cases  are  alike.  There  are  many 
circumstances  here  which  did  not  exist  in  that  case.  We 
have  laid  down  in  many  cases  the-  principles  which  are  to 
govern  in  the  decision  of  this  class  of  cases.  Those  genend 
principles  are  to  be  applied  to  the  cases  as  they  arise,  and  in 
their  application  to  this  case  we  are  constrained  to  diflcr  from 
the  learned  court  below. 

The  proof  oflfered  to  show  that  the  life  of  the  deceased  was 
insured  was  properly  rejected :  {Terry,  Adin's.  v.  Jewetty 
Redr,,  October  7, 1879,  recently  decided.*) 

Other  exceptions  to  which  our  attention  was  called  upon 
the  argument  do  not  require  particular  notice.  They  jioint 
out  no  error  prejudicial  to  the  defendant. 
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The  order  of  the  General  Term  must  be  reversed  and 
judgment  upon  the  verdict  ordered  for  the  plaintiff,  with 
costs. 

All  concur.    ' 

Ordered  accordingly. 
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Francis   M.   Emery,   as  Executrix,   etc..   Respondent,  v 

John  T.  Wilson,  Appellant. 

E.  plaintiff's  testator,  defendant  and  one  8.  entered  Into  a  co-partnersbip  in 
18G5,  **  for  60  long  a  time  as  they  shall  mutually  agree,"  E,  to  receive 
one-tenth,  defendant  fouivteuths  and  S.  five-tenths  of  the  net  profits. 
For  the  yeai- 1872,  B.  i-eceived  a  greater  proportion,  defendant  a  less, 
8.  the  same.  On  January  1, 1873,  defendant  executed  an  insti-ument  by 
which  he  ngi-eed  to  pay  E.  **  four  and  thi^ee-eighths  per  cent  of  the  net 
ascertained  profits  "  of  the  firm  "during  the  year  1873."  E.  remained 
in  the  firm,  1*6061  ving  during-  the  year  the  share  of  pix}fit8  stated  in  the 
original  agreement.  In  an  action  u]>oa  the  instrument  lield,  that  the 
facts  authoiixed  an  inference  that  E.  consented  to  continue  the  co- 
partnei'ship,  inconsequence  of  the  promise  of  defendant ;  and  that  this  was 
a  siifficiont  consideration  for 'the  promise. 

Upon  the  death  of  S.  defendant  brought  an  action  for  an  accounting  and 
settlement  of  the  partnership  affairs.  E.  set  up  in  his  answer  therein 
that  he  was  entitled,  for  the  year  1873,  by  agreement,  to  a  greater 
percentage  of  profits  than  thatsi>edfiedin  theco-partnerehipagi^ement. 
On  the  trial  he  offerod  in  evidence  the  instniment  above  described, 
which  was  i*eject(jd.  Heldf  that  the  former  action  was  no  l>ar  to  this ; 
that  the  undertaking  of  defendant  was  an  individual  one  having  no  re- 
lation to  the  partnei-ahip  or  its  affairs,  as  such. 

By  the  articles  of  co-partnership  it  was  provided  that  quarterly  accounts 
should  be  tiiken  and  settled  V)etween  **  the  co-i>artners,  to  the  intent  that 
it  may  thereby  app(»ar  what  nva  the  net  profits."  Held,  that  it  was 
p^'opor  to  tnkc  the  ijuirtorly  statements  so  taken,  and  entered  uiwn  tlu» 
books  for  the  year  1873,  as  the  "net  ascertained  profits"  ujion  which 
the  percentage  was  to  be  paid  by  defendant ;  and  that  it  was  no  error 
for  the  I'eforee  to  refuse  to  deduct  from  the  profits  so  ascertained  the 
depreciation  in  \'alue  of  the  firm  proiierty, 

(Argued  November  14^  1879  j  derided  November  25, 1879.) 
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a  judgment  in  favor  of  plaintitf,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  by  plaintiff,  aa  executrix  of  the 
will  of  James  W.  Emery,  deceased,  upon  the  following  instru- 
ment executed  by  defendant. 

•*  New  YonK,  January  1,  1873. 

"  I  hereby  agree  to  pay  to  Mr.  James  W.  Emery  four 
and  three-eighths  per  cent  of  the  net  ascertained  profits 
of  the  existing  firm  of  John  T.  Wikou  &  Company,  as  the 
same  may  be  during  the  year  1873. 

**  JOHN  T.  WILSON.^' 

Said  Emery,  the  defendant,  and  one  Alexander  Simpson, 
entered  into  co-partnei'ship  in  October,  18G5,  iis  stated  in 
the  articles  of  co-partnership  *•  for  so  long  a  time  as  they 
shall  mutually  agree  thereto."  Said  articles  contained  the 
following  clauses : 

**  Twelfthly.  That,  on  the  first  day  in  the  months  of  Jan- 
uary, April,  July  and  October,  or  within  two  da\'s  there- 
after, in  each  year,  a  full  and  perfect  account  of  the  co-part- 
nership affaii's  shall  be  taken,  had  and  settled  bi'twcon  the 
parties  hereto,  to  the  intent  tliat  it  may  there})y  ap[)ear  what 
is  the  capita^  stock  of  said  co-partnei*j>hip  and  what  arc  the 
net  profits  thereof,  and  there  shall  bo  accredited  to  each 
of  the  membei's  of  said  firm,  interest  at  seven  per  cent  on 
the  amount  of  his  capital  as  it  stood  on  the  day  of  the  la^t 
preceding  accounting ;  and  there  shall  be  debited  to  each 
of  the  members  of  said  firm  interest  at  sc^ven  per  ccMit  on 
all  sums  of  money  charged  to  his  debit  since  the  day  of  the 
last  pi-cceding  accounting,  and  of  the  said  net  profits ;  the 
said  John  T.  Wilson  shall  be  entitled  to  four-tenth  parts 
thereof;  the  said  Alexander  Simpson  to  five-tenth  parts 
thereof,  and  the  said  James  W.  Emery,  to  one-tenth  part 
thereof. 

"And  it  IS  agreed  that  each  of  said  parties  hereto  may 
on  each  such  settlement  withdraw,  from  said  co-partnei-v»hi[) 
funds,  the  whole  or  such  part  as  they  may  t')gethjr  all  agree 
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upon  of  the  lu^t  profits  appearing  on  said  account  to  have 
been  realized  during  the  preceding  quarter. 

*'And  it  is  hereby  agreed  that  the  accounts  bo  made  up 
and  settled  shall  be  entered  ui  the  books  of  the  said  co-part- 
nership and  be  subscribed  ITy  each  of  the  parties  hereto.'^ 

The  co-partnership  so  entered  into  continued  until  the 
death  of  Simpson  in  October,  1873;  the  surviving  partners 
continued  it  until  the  end  of  that  year.  The  rcfe-ree  found 
that  a  change  was  made  in  the  agreement  for  the  year  1872, 
so  that  for  that  year  Emery  received  about  eighteen  per 
cent  and  defendant  about  thirty-two  per  cent  of  the  profits  ; 
that  on  or  about  January  1,  1873,  it  was  agreed  that  the 
proportion  should  be  as  specified  in  the  articles,  defendant 
at  the  same  time  executins:  and  delivering  the  instrument 
in  q^uestion;  that  the  same  was  an  independent  and  indi- 
vidual undertaking  by  defendant  and  constituted  a  part  of 
the  consideration  which  induced  Emery  to  consent  to  the 
continuation  of  the  co-pailnership  relations  and  to  accept 
the  reductions  then  made  in  his  share  of  the  profits. 

He  also  found  :  ''  That  the  term  *  net  ascertained  profits,' 
as  used  in  said  memoranda,  referred  to  the  profits  of  the 
business,  as  thev  should  be  asceiiained  from  time  to  time, 
and  carried  into  the  books  of  the  firm,  for  the  year  1873, 
in  the  ordinary  course  of  business,  and  not  to  the  profits 
for  that  year,  as  they  might  be  ascertained  by  final  axi'count- 
ing  upon  the  winding  up  of  the  said  co-partnership."  The 
referee  therefore  took  the  entries  upon  the  books  as  to  the 
amount  of  profits. 

It  appeared  that  on  or  about  the  24th  day  of  February, 
1876,  the  defendant  commenced  an  action  against  Emery, 
and  the  personal  representatives  of  Simpson,  for  the  pur- 
pose of  an  accounting  and  winding  up  of  the  affjiirs  of 
the  co-partnership.  Emery  in  his  answer  set  up,  among  other 
things,  that  by  agreement  of  the  parties  he  was  to  have,  for 
the  year  1873,  a  gi'eater  share  than  that  specified  in  the  articles. 
The  referee  found  that  Emeiy  presented  the  chiim  in  this 
action  to  the  court  in  the  said  suit,  but  the  same  was  finally 
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rejected  and  disallowed  ou  Wilsoxi's  objection,  that  the  same 
did  not  constitute  any  part  of  said  co-partuerahip  affairs,  but 
was  wholly  a  private  matter  between  him  ai^d  Emery,  to 
'v\^hich  view  the  plaintiff  assented,  and  thereupon  abandoned 
the  same  as  a  proper  subject  for  consideration  in  that 
actioru 

The  judgment  in  the  former  suit  defendant  pleaded  as 
bar  herein* 

Samuel  Iland^  for  appellant.     In  order  to  sustain  an  action 
on  the  agreement  made  by  Wilson  in  January,  1873,  ex- 
trinsic evidence  of  a  consideration  must  be  produced  by 
the  plaintiff*     {Geer  v.  Archer,  2  Barb.,  426;  Silvtrnail  v. 
Cok,  12  id.,  685;  Ehle  \.  Judson,  24  Wend.,  93;    Winchell 
V.  Latham,  6  Cow.,  682  )      The  former  adjudication  is  a 
finality,  as  to  the  claim  now^  in  controvei-sy,  concluding  the 
parties  and  those  in  privity  with  them,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sust;iin  or  defeat 
the  claim  or  demand,  but  as  to  every  other  matter  w^hich 
might  have  been  so  offered.     {^Secor  v.  SturgL^,  16  N.  Y., 
548;   OBevme  v.  Lloyd,  43  id.,  248;  Embury  v.  Conner,  3 
Comst.,  511;   Cromlvell  v.  County  of  Sac,  94  U.  S.  [4  Otto], 
3.31;  Kidder  v.  Ilotrobm,  72  N.  Y.,  159.)     If  the  agreement 
in  suit  was  a  part  of  the  consideration  to  Emery  to  give  his 
services  to  the  partnership  for  the  year,  then  it  was  clearly 
either  a  part  of  the  partnerehip  arrangement,  and  a  subject 
of  adjudication  in  the  former  suit,  or  it  was  wholly  a  nude 
j)act,  as  a  partner  is  not  entitled  to  compensation  for  his 
services.     (Caldwell  v.  Leiber,  7  Paige,  483.)     If  the  agree- 
ment of  1873,  as  between  Wilson  and  Enierv  w^as  to  affect  a 
change  in  their  partnei-ship  relations  as  to  their  respective 
shares  in  the  partnei'ship,  then  it  related  to  the  partnership 
affairs,  and  was  involved  in  the  other  suit  to  settle  the  part- 
nership.    {Jackson  v.  Parkhurst,   5  J.   R,    128;  Ilopf  v. 
Myers,  42  Barb.,  278.)     The  agreement  in  suit  wjis  the  sul>- 
ject  of  a  counter-claim.     (Code,  §  501,  subd,  Ij   OBeinie 
Y.  Lloyd,  43  N.  Y,,  248.) 
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Jesse  Johnson,  for  respondent.  The  paper  in  suit  ^vas 
given  for  a  sufficient  consideration.  {Andrews  v.  Pontue,  24 
Wend.,  285;  Barton  v.  McLean,  5  Hill,  256;  Justice  v. 
Lang,  42  N.  Y.,  493;  Graham's  Synonymous  and  Webster's 
Dictionary  on  Words  "to  agree"  and  ** agree.")  The  par- 
ties to  an  action  are  not  competent  to  prove  either  a  trans- 
action or  the  absence  of  a  transaction  with  deceased  as  against 
the  deceased's  representatives.  {Howell  v.  Van  Sickn,  5 
Hun,  115;  Kerr  v.  McGuire,  28  N.  Y.,  452;  Barrett  v. 
Carter,  3  Lans.,  68;  2  Abb.  [N.  C],  16,  17,  note.) 

Danforth,  J.  The  writing  on  which  this  action  is 
brought  amounts  to  something  more  than  a  naked  promise 
on  the  pail  of  the  pereon  signing  it.  It  indicates  a  contract 
having  the  consent  of  Wilson  and  Emery  to  the  stipulations 
expressed  in  or  to  be  fairly  implied  from  it.  Although 
signed  by  Wilson  only,  it  was  accepted  by  Emery,  and  its 
cause  or  consideration  sufficiently  appears.  It  is  dated 
Januaiy  1,  1873,  refers  to  the  firm  of  John  T.  Wilson 
&  Company,  as  then  existing,  and  the  undertaking  on  the 
j)art  of  Wilson  could  become  operative  only  by  its  continu- 
ance,  for  it  is  according  to  the  sum  of  profits  of  the  firm  a^s 
ascertained  during  that  year,  that  Emery  is  t  >  be  paid.  He 
was  under  no  obligation  to  remain  in  the  firm,  and  it  is  not 
unreasonable  to  uifer  that  Emery  consented  to  continue  a 
member  of  the  co-partnership  in  consequence  of  Wilson's 
promise,  and  that  the  promise  of  Wilson  was  made  to  induce 
that  consent.  There  was  then  a  reciprocal  agreement  be- 
tween the  parties.  This  view  is  strengthened  by.  the  fiiet 
that  from  the  time  of  this  contract,  Emery  did  remain  in 
the  firm,  and  Wilson  received  from  the  firin  business  a  larger 
share  of  profits  than  he  had  received  during  the  year  1872. 
and  Emery  received  less.  Some^  agreement  must  have  led 
to  this  change,  and  the  fact  itself  throws  light  upon  the 
contract,  indicates  a  connection  between  it  and  the  result 
referred  to,  and  a  sufficient  inducement  for  Wilson's  promise. 
In  the  next  place  it  is  obvious  that  the  undertaking  disclosed 
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by  the  writing  is  that  of  Wilson  separately,  and  has  no  rela- 
tion to  the  partuci-ship  or  its  aflaira  as  such.  It  did  not 
affect  Simpson,  the  other  partner,  or  purport  to  do  so.  His 
share  of  tlie  profits  remained  at  all  times  the  same,  and  as 
he  was  not  a  party  to  the  agreement  in  question,  neither 
does  it  appear  tliat  he  was  in  any  manner  privy  to  it,  or  that 
Wilson  assumed  to  act  for  him.  It  must  be  construed 
according  to  its  terms,  and,  so  construed,  imposed  an  indi- 
vidual liability  upon  Wilson  and  upon  no  other  person. 
{Burnett  v.  Snyder^  76  N.  Y.,  344.)  Nor  was  it  improper 
to  measure  this  liability  of  Wilson  according  to  the  profits 
appearing  from  the  entries  upon  tlie  boolis  of  the  firm 
for  the  year  1873.  The  partnership  articles  under  which 
in  1865  the  finn  of  John  T.  Wilson  &  Company  was 
formed,  provided  that  the  tnxnsactions  of  the  co-part- 
nei'ship  should  be  entered  in  its  books  so  as  to  exhibit 
from  time  to  time  the  condition  of  its  affairs  and  that 
on  the  first  day  of  January  and  every  three  months  there- 
after in  each  year,  a  full  and  i3erfect  account  of  its  affairs 
"should  be  taken,  had  and  settled"  between  **  the  co-part- ^ 
nei*3  to  the  intent  that  it  may  thereby  appear  what  are  the 
net,  profits  ;  "  and  it  was  imdoubtedly  in  reference  to  these 
provisions  that  the  term**  net  ascertained  profits,"  was  se- 
lected JUS  the  measure  of  Wilson's  obligation  under  the  contract 
in  question.  Nor  did  the  referee  err  in  refusing  to  deduct 
from  the  profits  so  ascertained,  the  amount  of  the  deprecia- 
tion in  value  which  the  propei-ty  of  the  firm  had  undergone. 
The  arrangement  l)ctween  Wilson  and  Emery  did  not  con- 
template a  final  winding  up  or  settlement  of  the  affiiirs  of 
the  firm  of  John  T.  Wilson  &  Company  before  payment  to 
Emery  should  be  made,  but  only  that  the  profits  of  the 
business  of  the  firm  for  the  year  should  be  ascertained  or 
stated  in  the  manner  befoi-e  referred  to.  The  extent  of 
Wilson's  obligation  was  Ihnited  only  l)y  the  profits  so  ascer- 
tained. It  follows  from  these  coasi  do  rations  that  the  ac<^oimt- 
ing  had  in  the  winding-up  suit  between  the  partners  or  their 
representatives  was  no  bar  to  the  present  action.     It  appears, 
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however,  that  upon  the  hefiring  thereof  the  contract  now 
before  us,  and  Emery^s  clahu  under  it,  were  offered  by  th(* 
plaintiff  tbr  the  eonsideratiou  of  tlie  referee,  but  on  motion 
of  the  defendant  it  was  excluded  on  the  ground  that  *'  it  gave 
Emery  no  specific  interest  or  lien  upon  the  property  of  the 
firm,"  and  so  was  not  within  the  issue  in  that  action.  It  is 
evident,  therefore,  tiiat  the  demand  now  in  suit  was  not  in 
fact  considered  in  the  foraier  action,  and  except  by  consent 
of  all  parties  it  could  not  have  been. 

There  is  no  reason,  therefore,  wliy  the  judgment  of  the 
couii:  below  should  not  be  aflirmed. 

The  judgment  should  bo  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John"  S.  Ross,  Appellant,  v.  Elizabeth  HARDiif.  et  al., 

Administratrix,  etc.,  Kespondents. 

The  rule  of  law  that,  from  a  request  to  perform  sen-ices,  an  implied  promise 
arises  to  pay  what  the  services  ai*e  worth,  does  not  apply  where  the 
sen'ices  are  rendered  l^y  one  in  the  employ  of  the  pei-Bon  making  the 
request ;  in.  such  case  the  implication  is  that  the  sei'vices  were  rendered 
under  the  contrac;t  of  employment,  particularly  if  the  serN'ices  are  of  the 
same  character  as  those  embraced  in  that  contract. 

As  to  whether  a  contract  may  l>e  maile  by  a  pei^son  dunng*  his  life,  for  the 
preservation  and  safety  of  his  jiroperty  after  his  death,  and  until  adminis- 
ti-atora  are  ai>pointed,  qiutrf. 

If  such  a  contract  can  be  so  matlo  \nth  an  employe  who  has  had  similar 
services  to  perfonn  diu-ing'  the  life  of  the  employer,  unless  the  parties 
stipulate  for  a  difieyont  compensation,  it  will  be  presumed  that  the  same 
rate  of  compcvisation  paid  before  the  death  of  the  employer  continues 
thereafter. 

Plaintiff  prior  to  the  death  of  H.,  defendant's  intestate,  had  been  in  his 
employ  as  confidential  clerk,  at  a  salary  of  sixty  dollars  per  month.  H. 
owned  a  large  amount  of  stocks,  bonds,  securities  and  money,  which 
were  kept  in  a  box  deposited  in  a  bank.  Plaintiff  frequently  had  charge 
of  them  ;  he  brought  the  box  to  the  house  of  H  at  his  request.  Two  days 
before  his  death,  H.  told  plaintiff  to  take  charge  of  the  box,  and  put  it  in 
the  Safe  Deposit  Company ;  this  he  did.     Eight  days  after  the  death 
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of  H.,  and  upon  the  appointment  of  defendants  as  admiuisti*atoi'8,  plain- 
tiff delivei'ed  the  box  to  them.  In  an  action  to  i*ecover  the  value  of  the 
services  so  I'enilei'edy  plaintiff  was  nonsuited.  Held,  that  conceding 
the  employment  valid,  and  the  estate  iiable,  plaintiff  was  entitleil  to  re- 
cover only  at  the  jsame  rate  of  compensation  he  received  dnring'the  life  of 
H.,  and  the  non  suit  was  not  strictly  correct;  but  as  this  claim  was  not 
made  upon  the  trial  or  in  this  court,  plaintiff  claiming'  to  be  entitled  to 
compensation  as  upon  a  quantum  ineruit,  the  maxim  '*  de  fninimis  non 
curat  lex**  would  be  api)!'....! ;  judgment,  thei'efore,  affiinned. 

(Argued  November  17,  1879 ;  decided  November  25,  1879.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court,  of  the  city  of  New  York,  affirming  a  judg- 
ment ill  favor  of  defendant,  entered  upou  aa  order  nonsuiting 
})laintiff  ou  trial,  and  affirming  an  order  denying  a  motion 
for  a  new  triid. 

This  action  was  brought  to  recover  as  upon  a  quantum 
jiieruitj  for  bcrvices  alleged  to  have  been  rendered  by  plain- 
tiff, at  the  request  of  George  Hardin,  defendant's  intestate,  in 
taking  charge  of  and  caring  for  his  property. 

The  facts  are  sufficiently  set  forth  in  the  opinion- 

N^athanid  C,  Moak^  for  appellant.  Where  one  person 
performs  services  for  another,  the  law  presumes  and  implies 
a  promise  on  the  part  of  him,  at  whose  request  the  sei-vices 
are  performed,  to  pay  the  person  performing  them  what 
they  are,  under  all  the  circumstances,  reasonably  worth. 
(Moore  v.  JSIoore^  3  Abb.  Ct  App.  DeCj  312;  21  How.  Pr., 
223;  Darling  v.  Ilalset/^  12  Hun,  90;  Gallagher  v.  Vought, 
8  id.,  87,  88;  Woodward  v.  Bugsbee,  2  id.,  128;  Thornton 
V.  Grange,  66  Barb.,  507;  Lewis  v.  Trickey,  28  id.,  387, 
390,  391;  WilUa^ns  v.  Hutchihsm,  3  N.  Y.,  318;  Wood's 
Master  and  Servant,  §  67.)  The  defendants  were  liable  ns 
administrator  and  administratrix  upon  the  contract  made  by 
George  Hardin,  the  deceased.  (Z>e  Valengin  v.  Dnfft/,  14 
Peters,  290;  BaHng  v.  Putnam,  1  Holmes  [U.  S.],  261; 
Bell  V.  Lewis,  44  Ind.,  129;  Tai/lor  v.  Mitchell,  36  Leg. 
Inst.,  97;  Foland  v.  Stevenson,  59  Ind.,  485;  Bradbury  v. 
Morgan,  1  Hurl.  &  Colt.,  249;  Fennell  v.  McGuire,  21  U. 
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C.  C.  PL,  134;  Folandx,  Wells,  59  IncL,  529;  McDanielv. 
Parks,  19  Ark.,  671;  2  Williams  on  Exrs.  [6th  Am.  ed.], 
1824-1830,  pp.  1721-1728,  bottom  paging;  Smith  v.  Wtl- 
mington,  83  111.,  498;  Segar  v.  Atkinson,  1  H.  BL,  102; 
Pcywdlx.  Graham,  7  Tumit,  580;  2  Eng.  C.  L,  Rop.,  501; 
Fitzhxigh  v.  Fitzhngh,  11  Gratt.,  302;  Peirie  y.Voorhies,  18 
N.  J.  Eq.,  290;  Taijlor  v.  Taylor,  3  Bradf.,  54;  Davis  v. 
Stover,  58  N.  Y.,  474;  14  Peters  [U.  S.],  290:  1  Holmes 
[U.  S.],  261;  Lewis  v.  Trickey,  20  Barb.,  387;  Ex  parte 
Tindal,  8  Bing.,  404;  3  Kedf.  on'  Wills,  274,  chap.  10,  §  39; 
id.,  277;  Hyde  v.  Skinner,  2  f*.  Wms.,  196,  197;  Frederick 
V.  Frederick,  1  id.,  710,  721;  Wilkes  v.  Ferris,  5  J.  R.,  335; 
Gray  v.  Davis,  10  N.  Y.,  285;  Conner  v.  Shaw,  3  M.  &  W., 
350,  352;  Prior  \.  Hembroio,  8  id.,  889,  890;  Broom's  Log. 
Max.,  704,  705;  Taylor  v.  Taylor,  3  Bradf.,  54;  Williani^' 
Exi-s.,  1406-1619;  Sugdon's  V.  &  P.,  180;  10  Vos.,  597, 
614;  Wentivcyrth  v.  C(jck,  10  Ad.  &  Ell.,  42;  37  Eng.  C.  L., 
47;  2  R.  S.  at  Large,  117,  §  2;  1  Pai-sons  on  Con.  [6lh  ed., 
1873],  130,  131,  note  7;  Ri'df.  L.  <fePr.  Surrogates'  Courts, 
248,  art.  6,  §  2;  Bachehlery,  Fisk,  irMass.,  469;  Steivart 
V.  Fden,  2  Cai!,  121,  128-129;  Ord  v.  Fenwick,  3  East, 
104.)  Plaintiff  having  takcni  care  of  the  property  of  the 
deceased  was  entitled  to  compensation  for  his  services  with- 
out any  agreement  to  pay  for  the  same.  {Sheldon  v.  Sher- 
man, 42  N.  Y.,  84;  42  Barb.,  368,  372.)  When  the  facts  of 
a  case  are  undisputed,  but  the  inference  to  be  drawn  from 
those  facts  can  be  decided  for  either  side,  the  case,  vmder  such 
circumstances,  is  not  one  of  law  for  the  court,  but  must  be 
submitted  to  the  jury  for  their  determination.  {Howell  v. 
Gould,  3  Keyes,  422;  Hackford  v.  JST.  Y,  C.  R.  IL  Co,,  53 
N.  Y.,  654;  Smith  v.  Coe,  55  id.,  678;  ^onsry  v.  Lard,  2 
Keyes,  617.)  Tlie  jury  were  justified  by  the  evidence  in 
finding  a  special  contract  by  deceased  employ ir.g  plaintiff. 
{Sheldony.  Sherman,  42  N.  Y.,  484;  affinning42  Bar))  ,  368, 
372.)  Executors  and  administrator  may  hind  the  estate  l)y 
a  promise  to  pay  for  services  which  were  neces.sary  for  its 
protection  and  preservation.     {Davis  v.  Stokes,  58  N.  Y.. 
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474;  Benjamin  v.  Taylor^  12  Barb.,  328.)  There  was  such 
a  promise  foiiuded  upon  a  good  consideration  which  bound 
the  estate.     (14  Peters  [U.  S.J,  290;   1  Holmes  [U.  S.],  261.) 

John  E.  JBurriU,  for  respondents.  The  only  cause  of 
action  which  could  be  proven,  or  for  which  a  recovery 
could  bo  had  herein,  was  one  which  accrued  on  a  contract 
for  which  the  deceased  in  his  life-time  was  liable,  and  for 
which  the  defendants  were  liable  in  their  i^epresentative 
capacity.  (Benjamin  v.  Taylor^  12  Barb.,  328;  Austin  v. 
Munro,  47  N.  Y.,  360;  Fmin  v.  MyHck,  41  id.,  315, 320.) 
The  consideration  arose  after  the  death  of  the  intestate,  and 
the  cause  of  action,  if  any,  was  against  the  defendants  indi- 
vidually, and  not  in  their  representative  capacity.  (41  N. 
Y.,  319,  320;  3emoU\.  Field,  7  Cow.,  58;  Meyer  \.  Oole, 
U  J.  a,  349;  GiUeU  v.  Hutchinson,  24  Wend.,  184.) 
Even  if  the  administrators  would  have  been  entiilcd  to 
charge  or  reimburse  themselves  out  of  the  estate,  for  moneys 
paid  in  satisfiiction  of  such  claim,  it  docs  not  follow  that  an 
action  could  be  maintained  against  them  as  administrators. 
(Fernn  v.  Myrick,  41  N.  Y.,  325;  Austin  v.  Munro,  47  id., 
366.)  If  the  alleged  agreement  between  Ross  and  Hardin 
was  to  take  effect  upon  the  death  of  Hardin,  it  Wiis  not  a 
valid  or  binding  contract  either  upon  Hardin  or  upon  his 
representatives.  {Harris  v.  Clark,  3  N.  Y.,  93,  98,  107, 
113;  Chitty  on  Cont.,  chap.  1,  §  l,sub.  2;  Gratuitous  Prom- 
ise [marg.  p.],  50-52;  KeUogg  v.  Olmstead,  25  N.  Y.,  189; 
Van  Allen  v,  Jones^  10  Bosw.,  360;  Hunt  v.  Bloomer,  5 
Duer,  202.) 

Chuboh,  Ch,  J.  The  plaintiff's  counsel  made  several 
requests  to  submit  questions  of  fact  to  the  jury,  the  refusal 
of  which  is  claimed  to  bo  error,  and  also  the  refusal  to 
charge  biuscd  upon  the  hypothetical  finding  of  the  jury. 

1st.  Whether  the  services  claimed  for  wei'e  rendered  by  the 
plaintiff,  under  a  promise  exprcvssed  or  implied  by  the  intes- 
tate that  he  should  be  paid  theroior,  and  if  they  should  so 
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find,  the  court  was  requested  to  charge  that  the  plaintiff 
was  entitled  to  recover  what  the  services  were  reasonably 
worth. 

2n(l.  Whether  such  services  were  rendered  and  perfomied, 
under  a  new  and  independent  contract  by  the  deceased, 
witli  the  i)laintiff,  to  pay  therefor  what  such  services  were 
reasonably  worth,  and  if  they  should  so  find,  requested  the 
char";e  that  the  i)l:iintiir Wiis  entitled  to  recover  iicccu'dinirly. 

3rd.  Whether  the  services  were  within  thj  reasonable 
scope  of  the  phiintili*\s  employment  as  confidential  clerk, 
and  if  they  should  so  find,  and  tliat  they  were  to  be  paid 
for,  then  the  measure  would  be  the  reasonable  value  of  the 
seiTic(^s.  These  requests  were  made  in  different  forms,  and 
an  exception  duly  taken  to  each  refusal. 

The  case  luis  been  three  times  tried  in  the  Superior  Court. 
Upon  the  first  two  trials  the  plaintiff  had  a  verdict,  and 
upon  the  last  a  nonsuit  was  granted.  The  question  pre- 
sented, whether  the  court  erred  in  granting  a  nonsuit, 
involves  the  questions  presented  in  the  requestvS.  If  there 
was  any  material  qu(?stion  of  fact  which  ought  to  have  been 
submitted,  it  was  error  to  direct  a  nonsuit. 

The  deceased  was  a  man  of  large  wealth,  and  the  plain- 
tiff had  been  his  confidential  clerk  for  eleven  years,  at  a 
salary  of  sixty  dollai's  a  month.  The  property,  valued  at 
$1,500,000,  in  stocks,  bonds,  securities  and  money,  wai> 
kept  in  a  tin  box,  and  had  been  deposited  in  the  Bank  of 
tlie  State  of  New  York.  On  the  4th  of  March,  1872,  the 
intestate  directed  the  plaintiff  to  bring  the  box  to  his  house, 
which  he  did.  The  intestate  was  then  sick  and  very  low. 
He  opened  the  box,  and  locked  it,  and  gave  the  key  to  the 
plaintiff,  and  there  is  evidence  tending  to  show  that  he  told 
the  plaintiff  **  to  take  charge  of  the  box,  and  jnit  it  in  the 
Safe  Deposit  Company,  until  James  Gray  arrives  from 
Ireland." 

He  also  told  him  to  separate  the  securities  to  the  extent 
of  half  a  million  of  dollars,  and  get  another  box,  and  put 
James  Gray^s  s(icurities  in  it.     The  box  remained  at  the 
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house  until  the  sixth  of  March,  when  the  intestate  died. 
The  plaintiff  then  took  the  box  to  his  own  house,  where  it 
remained  over  night,  and  the  next  day  he  dc[)Osited  it  in 
the  Safe  Deposit  Company  in  his  own  name,  where  it  remained 
until  the  fouileenth  of  March,  when  he  delivered  it  to  tlie 
defendants,  who  had  been  appointed  administratoi-s.  The 
plaintiff  testified  tliat  a  large  portion  of  the  secrurities  stood 
in  his  own  name  (for  convenience  of  transfer  probably),  and 
he  also  testified  as  follows  : 

A.  **  I  was  the  only  clerk  he  had  ;  I  did  all  his  busmess. 

Q.  Had  you  charge  of  the  securities  ? 

A,  Yes,  sir,  repeatedly. 

Q.  Were  they  intrusted  to  your  care  ? 

A.  Yes,  sir,  for  weeks  at  a  time. 

Q.  During  the  whole  time  ? 

A.  Yes,  sir." 

From  these  facts  the  i)laintiff  ^s  counsel  contends  that  the 
jury  would  have  been  justified  in  finding  that  this  was  an 
independent  agreement,  not  coimected  with  his  employment 
as  clerk,  and  that  it  was  intended  to  continue  after  the  death 
of  the  intestate.  Even  if  the  last  position  is  correct,  it  would 
not  necessarily  entitle  the  plaintifl*  to  extra  compensation, 
unless  the  first  was  also  found.  As  to  the  first  proposition 
giving  the  most  favorable  construction  to  the  evidence  on 
the  part  of  the  plaintiff  as  we  are  required  to  do  in  consider- 
ing the  propriety  of  a  non  suit,  it  seems  to  me  that  there  is 
nothing  in  the  facts  developed,  upon  which  such  an  inference 
can  be  ijredicated.  There  was  not  a  word  said  I)v  the  intes- 
tate  indicating  that  the  service  to  be  performed  by  the  plain- 
tiff was  regarded  by  him  as  different  or  more  onerous  in  any 
respect,  than  the  duties  which  for  eleven  ydars  he  had  per- 
formed, and  still  less  if  possible,  that  he  intended  to  incur 
any  additional  obligation  for  such  service.  Nor  is  there  any- 
thing in  the  circumstances  evincing  such  intention. 

Although  the  intcvstate  Avas  veiy  low,  and  may  have  appre- 
hended^ death  within  a  short  period,  he  was  able  to  compre- 
hend the  nature  and  extent  ()f  his  property,  and  indicated  the 
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securities  which  he  wished  set  apai-t  for  Mr.  Gray.  He 
then  directed  his  clerk  to  put  the  box  in  the  Safe  Deposit 
Company.  It  is  argued  that  the  duty  imposed  was  different 
from  his  ordinary  duties  as  clerk,  and  therefore  that  an  in- 
ference may  be  drawn  of  an  intention  to  malce  an  inde- 
pendent contract  How  different  ?  Not  in  the  kind  of 
service,  for  the  plaintiff  had  done  the  saihe  thing  repeat- 
edly for  eleven  years ;  not  in  the  labor,  for  it  consisted 
merely  in  taking  the  box  to  the  depository  which  the 
plaintiff  had  before  often  done.  It  is  said  that  it  greatly  in- 
creased his  responsibility.  If  this  was  so  it  would  not  be  de- 
cisive, but  I  am  unable  to  see  wherein  his  responsibility 
was  increased.  He  was  not  required,  and  had  no  author- 
ity to  invest  the  securities,  or  in  any  manner  ase  them.  It 
'vvas  not  contemplated  even  that  he  should  have  the  personal 
custody  of  the  property.  The  direction  was  to  take  the  box 
to  a  safe  depository.  It  was  not  contemplated  that  he 
should  take  the  box  to  his  own  house,  over  night,  and  if  any- 
thing had  happened  to  it  by  reason  of  his  doing  so,  he  might 
have  been  in  fault.  When  the  box  was  deposited,  he  was 
relieved  from  pei^sonal  risk  or  responsibility  for  its  safety. 
The  learned  counsel  for  the  plaintiff  invokes  the  rule  of  law 
that  from  a  request  to  perform  services,  an  implied  promise 
arises  to  pay  what  such  services  are  reasonably  worth,  and 
in  some  cases  the  law  will  imply  a  request  from  the  beneficial 
nature  of  the  services,  or  their  acceptance  by  the  party, 
{Gallaher  v.  Vought^  8  Hun,  87;  Woodward  v.  Bugsbee^  2 
id.,  128;  WilUains  v.  llutchiiison,  3  N.  Y.,  318;  Wood's 
Master  and  Servant,  §67.)  This  rule  has  no  application 
when  the  request  is  to  a  member  of  the  promissor's  family,  for 
the  reason  that, the  relation  between  the  parties  repels  the 
presumption  of  a  promise  to  pay,  and  raises  a  contrary  pre- 
sumption that  the  service  was  to  be  gratuitous.  (Id.,  §72.) 
Nor  does  the  rule  apply  when  the  services  are  rendered  by 
one  in  the  employ  of  the  person  for  whom  they  were  ren- 
dered. In  such  cases  the  law  implies  that  the  services  were 
rendered  under  the  contract  of  employment,  unless  the  con- 
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trary  be  shown,  and  this  implication  is  much  stronger  if 
the  services  are  of  the  same  character  as  those  embraced  in 
the  contract.  In  Garr  v.  Uliartlers  Coed  Co.  (25  Penn.  St., 
337),  a  secretaiy  of  a  coal  company  attempted  to  retain  $200 
for  '*  extra  services.  "  This  was  refused,  Judge  Bi^ck  sayings 
that  he  was  bound  to  do  **  whatever  his  employers  may  have 
occasion  to  employ  a  secretary  about. "  The  plaintiff  had 
the  key,  and  was  authorized  if  not  required  to  deposit  the 
box  before  the  testator  died.  The  service  commenced  thcie- 
fore  during  the  testator's  life,  and  it  is  claimed  tliat  it  was 
intended  to  be  continued  after  his  death.  The  evidence  to 
establish  this  is  slight,  but  assuming  that  such  an  inference 
can  be  drawn,  then  two  questions  arise.  One  is  whether 
it  is  lawful  for  a  pei-son  to  contract  for  the  care  of  his  prop- 
erty after  his  death,  and  if  he  may,  and  this  is  deemed  such 
a  continuing  contract,  whether  the  phiintiff  is  entitled  to 
compensation  as  upon  a  quantum  meruit^  or  at  tlic  same  rate 
agreed  upon  as  clerk.  It  is  very  clear,  I  think,  that  a  person, 
cannot  by  a  contract  supersede  or  contravene  the  laws  in 
respect  to  the  management,  and  devolution  of  property  in 
cases  of  mtestacy.  The  statute  hiis  provided  a  mode  of 
doing  this  by  will,  but  the  requirements  of  the  statute  must 
be  complied  with.  But  a  contract  made  during  the  life  of  a 
person,  commencing  previous  to  his  death,  or  even  at  his  death 
for  the  preservation  and  safety  of  his  property  until  the  lawful 
authority  is  exercised  by  the  appointment  of  administrators, 
is  not  so  objectionable,  and  I  do  not  see  either  in  consider- 
ations of  public  policy,  or  in  reason,  why  this  may  not  be 
done,  but  it  is  not  necessary  definitely  to  deteiniine  the 
point.  If  it  may  be  done  the  estate  would  be  liable,  and 
the  administrators  might  be  sued  as  such.  (JFoland  v.  Slev- 
emofiy  59  Ind.,  485;  Bradbury  v.  Morgauy  1  Hurl.  &  Colt., 
249;  ColUm  v.  Weiser,  12  Serg.  &  Kawle.,.97;  Hillw  Robe^ 
aon,  2  Smedea  &  Marsh.,  541.) 

Giving  the  plaintiff  the  benefit  of  this  position,  the  ques- 
tion is,  at  what  rate  was  compensation  to  be  made.  It  will 
not  do  to  say  that  the  parties  are  presumed  to  know  that 
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their  previous  contract  ceased  upon  the  death  of  the  intes- 
tate, and  therefore  that  they  must  have  mtcnded  a  quantum 
QneiniU.  The  proposition  itself  is  based  upon  the  assumption 
that  it  did  not  cease,  but  was  intended  to  continue  after 
death,  and  if  so,  it  must  be  presumed  that  the  same  rate  of 
compensation  continued  after,  as  before,  unless  the  parties 
stipulated  for  a  different  compensation.  As  no  such  stipula- 
tion was  made  tlie  presumption  of  law  must  prevail.  One 
reason  for  the  presumption  is,  that  if  an  increase  was  ex- 
pected by  the  employed,  ho  would  have  applied  for  it  to  his 
employer,  as  would  be  natuiml  and  usual  in  human  dealings. 
By  making  no  such  application,  and  his  employer  not  indi- 
cathig  that  he  intended  to  pay  any  additional  compensation, 
the  inference  of  fact,  as  well  as  of  law  is  very  persuasive  that 
neither  party  intended  that  it  should  be  increased.  {Ranck 
V.  Albright,  3(3  Penn.  St.,  3G7;  Wallace  v.  Flof/d,  29  id., 
184;  JV,  II,  Iroii  Factory  v.  Richardson,  5  N.  II.,  294; 
Ilantington  v.  Clafiin,  38  N.  Y.,  182.)  This  view  disposes 
of  all  the  grounds  urged  for  inaintuininj  the  action.  All 
that  can  be  said  in  respect  to  the  relations  of  the  plaintiff  to 
the  property  after  the  death  of  the  deceased  is  that  it  in- 
creased somewhat  the  temptations  to  misappropriate  or 
fraudulently  abstract  it.  It  was  easier  after  that  event  to 
embezzle  the  property  than  beftjre,  although  it  appears  that 
the  plaintiff  had  previously  ample  opportunity  for  convert- 
ing the  propeiiy.  It  was  his  duty  to  keep  it  safely  for  the 
benefit  of  those  to  whom  it  belonged.  Ho  performed  his 
duty  honestly  and  faithfully,  and  is  entitled  to  credit  for  it, 
and  the  meed  of  praise  is  especially  due  to  him  for  perform- 
ing his  duty  under  circumstances  of  temptation.  It  would 
have  been  very  appropriate  as  a  suitable  recognition  of  his 
integrity,  if  those  interested  in  this  large  estate  had  presented 
him  a  generous  and  very  liberal  gratuity,  but  we  aie  con- 
fined to  a  consideration  of  his  legal  rights,  and  it  cannot  be 
adjudged  upon  the  facts  appearing  in  this  case,  that  he  has 
a  legal  cause  of  action,  beyond  his  salary  as  clerk,  without 
establishing  a  dangerous  precedent. 
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The  plaintiff  was  entitled  to  recover  apparently  for  eight 
days  salary,  at  sixty  doUai-s  a  mouth,  and  for  that  reason 
the  noil  suit  was  not  strictly  correct,  but  this  claim  was  not 
made  either  at  the  trial,  or  iu  this  coui-t,  and  it  would  not 
beuefit  the  plaintiff  to  grant  a  new  trial  to  enable  him  to 
recover  so  small  a  sum,  and  the  maxim  de  minimis  non  curat 
Ipx,  may  be  applied. 

The  judgment  should  be  affirmed. 

All  concur. 

Judofment  affirmed. 


James  R.  Thompson",  Respondent,  v.  Frederick  0.  Bur- 
HANS  et  al.,  Executors,  etc.,  Appellants. 

A  person,  claiming  land  under  a  defective  conveyance;  ha\nng  entered  into 
actual  poflsession  of  a  pai't  claiming  the  whole,  may  have  constructive 
possession  of  the  residue. 

This  is  80,  however,  only  when  the  pai't  not  actually  possessed  is  for  use 
with,  or  subservient  to,  that  so  possessed  ;  it  must  have  some  necessaiy 
connection  thei'ewith. 

In  an  action  of  ejectment  plaintiff  claimed  under  a  void  deed  from  the 
State  comptroller,  executed  in  183G,  purporting  to  convey,  with  other 
lands,  the  north-west  quai-ter  of  a  certain  township  coniaining  6,300 
acres.  Defendant  unlawfully*  entered  into  possession  of  2,000  acres  of 
the  north  part  of  the  said  quarter.  Plaintiff  gave  evidence  to  the  fol- 
lowing effect.  He  had  paid  the  taxes  on  the  land  claiming  title  thereto, 
and  caused  the  same  to  be  eui-veycd.  About  1852  he  caused  some  lots 
to  be  surveyed  in  the  north-west  comer  of  said  quarter,  lot  one  con- 
taining 950  acres.  In  1856  one  R.,  under  an  arrangement  with  plaintiff, 
cut  from  this  lot  a  quantity  of  logs,  paying  plaintiff  therefor.  In  IS'64 
plaintiff  hearing  that  defendants  intended  to  enter  upon  the  land, 
arranged  with  R.  to  go  upon  it,  cut  some  logs,  and  build  a  shanty 
for  the  purpose  of  thus  gaining  possession.  R.  that  winter  went  upon 
said  lot  one,  cut  logs  and  built  a  shanty  without  a  i*oof,  cutting  over 
less  than  a  quarter  of  an  acre,  and  remaining  thereon  about  three 
weeks ;  in  the  summer  of  1865  R.  put  a  roof  on  the  shanty,  and  built  a 
bam.  In  the  winter  of  1866-1866  after  the  commencement  of  the  action 
R.  went  upon  the  said  lot  under  plaintiff,  cut  roads  and  cut  a  large  quan- 
tity of  logs.     Held,  that  plaintiff  did  not  show  such  possession  as  enti- 
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tied  Mm  to  i-ecover  for  aQything*  more,  at  most,  than  the  Bmall  piece  of 

cleiared  land  upon  which  was  the  shanty  and  bam. 
Jcickaon  v.  I/unm  (3  John.  Cas.,  109),  disting^uished.    , 
Woods  V.  Barika  (14  N.  H.,  101),  disapproved. 
T/ioinp8on  v.  Burharis  (16  Hun,  580),  revei-sed. 

<A.rgTied  November  12,  1879 ;  decided  December  2,  1879.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  affirmhig 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury.  (Reported  below,  15  Hun, 
580 ;  reported  on  former  appeal,  61  N.  Y.,  52.) 

The  nature  of  the  action  and  the  facts  appear  in  the 
opinioiu 

S»  Brown.  lor  appellants.  In  ejectment,  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his  ovm  title,  and  not 
upon  the  weakijess  of  dcfendant\s.  (Adams  on  Ejectment, 
319;  2  Greenleaf's  Ev,,  §  303;  Bloom  v.  Burdtck,  1  Hill, 
130;  61  N.  Y.,  52.)  If  the  acts  of  plaintiff  can  enure  to 
his  benefit  in  any  respect,  they  certainly  cannot/to  ^vo  him 
constructive  possession  of  the  whole  of  the  north-west  quarter 
of  forty-seven.  (61  N.  Y.,  68-69.  Monroe  v.  Merchant,  28 
id. ,  9 . )  The  transactions  testified  to  fall  short  of  showing  any 
right  of  recovery  on  the  ground  of  prior  possession.  {^Miller 
V.  L.L  JR.  E.  Co.,  71  N.  Y.,380;  Lanev.  Gould,  10 Barb., 
254;  Whteler  v.  Spinola,  54  N.  Y.,  377;  East  Hampton  v. 
Kirke,  6  Hun,  257;  Miller  v.  Downing,  54  id.,  631; 
DooliUle  V.  Tice,  41  Barb.,  181;  McFarland  v.  Kerr,  10 
Bosw.,  249;  Jackson  v.  Harder,  4  J.  R.,  202;,  LaFramhois 
v.  Jackson,  8  Cow.,  603;  Sharp  v.  Brandon,  15  Wend., 
597;  Jackson  v.  SchoonmaJcer^  2  J.  R.,  234;  Monro  v. 
Merchant,  28  N.  Y.,  9;  61  id.,  52.)  The  fact  that  the 
claimants  of  this  land  under  the  tax  deed  caused  some  sur- 
veying to  be  done  upon  this  land,  and  paid  some  taxes  thereon, 
does  not  help  the  plaintiff.  Such  acts  have  never  been  held 
to  show  a  possession  for  any  purpose.     (61  N.  Y.,  70;  71 
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id.,  384-385.)  Unless  the  claimant  shows  a  regular  chain  of 
paper  title  from  the  source  thereof,  he  must  show  nu  actual 
possession  to  lay  any  foundation  for  a  right  prima  facie  to 
recover.  {OardnerY.  Hart,  1  N.  Y.,  528.)  Plaintiff  is  con- 
cluded by  his  admission  from  claiming  he  has  had  any  prior 
possession  of  the  premises.  (1  Greenleaf's  Ev.,  ^§  27,  186.) 
The  patent  to  Lawrence  only  can  be  looked  to  for  the  pur- 
pose of  ascertaining  what  it  conveyed.  The  entire  instru- 
ment should  bo  construed,  and  every  part  of  it,  if  possible, 
be  made  to  take  effect.  (2  Blk.  Com.  [Wend,  ed.],  397; 
Webster  v.  Atkinson^  4  N.  H.,  21;  Waugh  v.  Waugh,  28 
X.  Y.,  94;  Washington  v.  Hyler^  4  Mass.,  196;  6  Cow.  R. 
[3d  ed.J,  note,  p.  721.) 

A  Pond,  for  respondent.  Plaintiff  was  in  the  actual  pos- 
session of  the  premises  in  question  at  the  time  the  defendant 
entered  upon  them,  and  such  possession  was  suflScient 
against  a  trespasser.  {Wood  v.  Banks,  14  N.  H.,  102;  1 
Hill  on  Real  Prop.  [4th  ed.],  74,  §  27;  Asher  v.  Whitlock 
[Q.  B.],  1  L.  R.,  1;  Miller  v.  Ball,  64  N.  Y.,  292;  Johnson 
V.  Eltoood,  53  id.,  434;  Hopkins  y,  Ma^on,  61  Barb.,  469.) 
It  having  been  estal)lished  that  the  plaintiff  had  taken  pos- 
session of  the  premises  in  question  under  his  deeds  before 
the  entry  of  the  defendants  thereon,  and  that  the  claim 
of  title  of  the  defendants  thereto  was  invalid  as  against  the 
plaintiff,  the  latter  Is  entitled  to  maintain  this  action  of 
ejectment  against  the.  defendants  to  recover  the  possession. 
{Jackson  v.  Hazen,  2  J.  R.,  22;  Jackson  v.  Harder,  4  id., 
202;  Pierce  v.  Hall,  41  Barb.,  142;  Hill  v.  Draper,  10 
id.,  455,  458;  Hopkins  v.  Mason,  61  id.,  469;  Jackson  v. 
Dennis,  5  Cow.,  200;  Wood  v.  Banks,  14  N.  H.,  102;  1 
Hill  on  Real  Prop.  [4th  ed  ],  74,  §  27;  61  N.  Y.,  ij^S)  The 
Code,  under  which  this  action  was  brought,  allowed  a 
"person"  to  be  made  a  defendant  who  has  or  daims  an 
interest  adverse  to  the  plaintiff.  (Old  Code,  §  118.)  This 
section  applies  to  the  action  of  ejectment.  {Becker  v. 
Howard,  47  How.,  423;  Fosgate  v.  Her.  Man.  Co.,  2  Kern., 
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580,  583;  Abeelx.  Van  Geldtr,  36  N.  Y.,  513,  514;  Lucas 
V.  Johnson,  8  Barb.,  244;   Carter  v.  HurUer^  40  id.,  89,  93.) 

Earl,  J.  This  was  an  action  of  ejectment  brought  to 
recover  an  undivided  five-sixteenth  part  of  4.000  acres  of 
land  described  in  the  complaint  as  situated  in  the  town  of 
Newcomb,  Essex  county,  in  township  number  forty-seven, 
in  Totten  &  Crossfield^s  purchase.  The  only  title  claimed 
by  the  plaintiif  is  under  a  tax  deed  from  the  comp- 
troller of  the  State  executed  in  183G.  It  was  held  by  the 
Commission  of  Appeals,  upon  a  prior  appeal  in  this  case  (61 
N.  Y.,  b2),  that  that  title  was,  on  account  qf  certain  defects 
in  the  proceedings  prior  to  the  execution  of  the  deed  by  the 
comptroller,  invalid,  and  hence  the  plaintiif  cannot  recover 
upon  the  strength  of  any  title  to  the  land  claimed 

The  defendants  claim  the  same  land  under  a  patent  from 
the  State  of  a  gore  of  land  lying  between  Totten  &  Cross- 
field's  purchfi^jc  and  McComb'S  purchiuse.  The  claim  of  the 
plaintiff  is  that  the  south  line  of  McComb's  purchase  is  the 
north  line  of  Totten  &  Crossfield's  purchase,  and  that  there 
is  no  gore  there.  The  claim  of  the  defendant  is  that  there 
is  a  gore  there,  and  that  the  land  claimed  is  in  such  gore 
north  of  township  forty-seven  and  between  that  and  Mc- 
Comb's purchase. 

The  defendants  claim  no  other  title  than  the  patent  from 
the  State,  and  their  title  depends  entirely  upon  the  existence 
of  the  gore.  Most  of  the  evidence  at  the  trial  was  directed 
to  the  question  of  the  gore,  and  after  a  studious  effort  to 
comprehend  the  full  force  of  the  evidence  given,  I  am  of 
opinion  that  it  presented  a  question  of  fact  for  the  determin- 
ation of  the  court  at  Special  Term,  and  that  its  finding, 
like  that  of  the  referee,  upon  substantially  the  same  evidence 
upon  the  former  trial  against  the  existence  of  the  gore,  is 
conclusi\5e  upon  us. 

We  liave,  therefore,  to  deal  with  a  case  where  neither 
party  has  any  title  to  the  land  in  controversy.     The  com-   . 
plaint  alleges  that  the  defendants  are  in  possession  of  the 
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lands,  and  that  tlicy  wit}ihold  tho  possession  from  the  plaiu« 
tiff;  and  the  defendants  in  their  answer  admit  that  they  nro 
in  possession,  but  claim  that  the  land  thus  possessed,  inistcad 
of  being  in  township  forty-seven  is  in  the  gore  north  of  tho 
township.  For  the  purposes  of  this  action,  therefoi-o,  it 
must  be  taken  as  a  fact  that  the  defendants  were  at  and 
prior  to  tlio  commencement  of  this  action  in  the  possession 
of  the  laud  claimed.  The  plaintiff,  therefore,  in  order  to 
succeed  in  his  action  and  deprive  the  defendants  of  their 
possession,  having  no  title  to  the  land,  must  show  a  prior 
possession  of  the  land  which  was  wrongfully  invaded  by  the 
defendants.  Prior  possession  is  sufficient  to  sustain  a  re- 
covery in  ejectment  against  a  person  who  intrudes  upon 
that  possession  without  any  right. 

The  comptrollei''s  tax  deed  in  form  conveyed  the  north- 
west, the  noith-east,  and  the  south-east  qututei'S  of  the  town- 
ship, eacli  quarter  containing  6,300  acn-es  of  land.  The 
lands  claimed  are  4,000  acres  across  the  northerly  ends  of  the 
north-west  and  north-east  quarters.  Upon  the  other  trial  it 
did  not  appear  that  the  plaintiff  had  ever  been  in  the  actual 
possession  of  either  of  those  tw^o  quarters  ;  but  it  was  admit- 
ted at  that  trial  **  that  the  north  half  of  township  forty-seven 
is  wild  and  in  a  state  of  natui-e  and  covered  with  timber,  and 
was  never  any  of  it  cleared  up  or  cultivated."  So  far  as  the 
plaintiff  sought,  upon  tho  prior  appeal,  to  sustain  his  recovery 
upon  prior  possession,  it  was  upon  a  possession  of  a  small 
portion  of  the  south-east  quarter,  and  for  reasons  stated  in 
the  opinions  pronounced  in  the  Commission  of  Appeals,  that 
possession  was  held  insufficient.  It  was  not  then  held,  as  has 
been  erroneously  supposed,  that  that  possession  was  sufficient 
to  give  constructive  possession  of  tho  whole  of  the  south-east 
quarter.  It  was  simply  held  that  it  was  not  sufficient,  with 
the  deeds  under  which  plaintiff  claimed,  to  give  constructive 
possession  of  the  land  in  controvei-sy. 

Upon  the  last  trial,  besides  the  proof  of  payment  of  taxes, 
claim  of  title  and  sui-veys  given  upon  the  former  trial,  the  plain- 
tiff gave  further  proof  of  acts  done  upon  the  north-west  quarter 
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of  the  township,  asfollows :  In  1852  oi;1853,  the  plaintiff  caused 
some  lots  to  be  surveyed  in  the  north-west  comer  of  the  nortih- 
west  quarter  of  the  towaship.  The  first  lot  on  the  westerly 
side  of  the  quarter,  as  thus  surveyed,  contained  940  acres.  In 
1858,  one  Ralph,  by  arraugemcut  with  the  plaintiff,  cut  from 
this  lot  ffora  500  to  1,000  pine  logs  and  paid  him  for  them. 
Nothing  more  was  done  upon  the  lot  until  December,  1864. 
Then  the  plaintiff,  hearing  that  the  defendants  meant  to  enter 
upon  the  land  under  their  claim,  made  an  arrangement  with 
Ralph,  whercby  he  was  to  go  upon  the  land  and  cut  some 
logs  there  and  build  a  shanty,  for  the  purpose  of  thus  gaining 
possession  of  the  land.  The  avowed  intention  of  the  plain- 
tiff was  to  have  just  enough  done  to  get  the  possession.  That 
winter  accordingly  Ralph  went  upon  that  portion  of  the  north- 
west quarter  called  lot  number  one  and  cut  logs  for  a  shanty, 
and  constructed  one  without  any  roof.  He  cut  over  less  than 
a  quarter  of  an  acre  that  whiter,  and  was  there  in  all  not  over 
three  or  four  weeks.  During  the  summer  of  18G5,  a  roof 
was  put  upon  the  shanty  by  Ralph  and  a  bam  was  builU 
This  was  all  that  was  done  upon  the  lot,  as  I  understand  the 
evidence,  befoie  the  commencement  of  the  suit.  After  the 
suit  was  commenced  in  the  winter  of  1865-1866,  Riilph  again 
went  upon  the  lot  under  the  plaintiff,  and  cut  out  some  roads 
and  cut  between  3,000  and  4,000  logs. 

Upon  these  acts  of  possession  the  couili  at  Special  Tenn 
gave  plaintiff  judgment  for  five-sixteenths  of  2,000  acres, 
being  so  much  of  the  land  claimed  as  Wiis  in  the  north- 
west quarter  of  the  township.  The  land  thus  recovered  is  a 
strip  across  that  quarter,  nearly  one  mile  wide  and  nearly 
three  and  one-half  miles  long.  The  main  questioi\  now  to  be 
determined  is  whether  the  plaintiff  showed  such  possession 
as  entitled  him  to  this  recovery.     I  think  he  <Jid  not. 

That  there  was  any  actual  possession  of  the  land  recovered 
cannot  be  well  claimed.  It  was  not  inclosed.  No  part  of 
it  had  ever  been  cultivated  or  improved.  Whatever  was 
done  upon  it  was  to  take  value  from  it,  not  to  put  value  into 
it.     It  does  not  even  appear  that  any  one  ever  lived  in  t'  :? 
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shanty,  and  no  one  representing  the  plaintiff  was  upon  the 
land  at  the  time  of  the  alleged  entry  of  the  defendants  or 
for  some  months  before.  Payment  of  taxes,  surveying  and 
assertion  of  right,  do  not  constitute  possession.  They  merely 
show  a  claim  of  title,  and  whenever  it  is  important  to  show 
that,  they  are  materiaL  Going  upon  land  from  time  to  time 
and  cutting  logs  thereon,  does  not  give  possession.  Such 
acts  arc  merely  trespasses  upon  the  land  against  the  true 
owner,  whoever  he  may  be.  Any  other  intruder  may  com- 
mit similar  trespasses,  without  liability  to  any  other  tres- 
passer. Such  acts  do  not  constitute  a  disseizin  of  the  true 
owner.  One  may  gain  actual  possession  of  laud  by  fencing 
it,  or  by  cultivating  and  improving  it  or  by  building  upon  it  j 
and  then  he  will  have  possession  of  as  much  as  he  has  fenced, 
or  cultivated  and  improved,  or  built  upon  with  some  land 
around  and  necessary  for  the  buildings.  Actual  possession^ 
— jpossessio pedis — can  mean  no  more.  So  in  the  early  stages 
of  society,  before  there  was  any  exclusive  appropriation  of 
lands,  the  shepherd  had  the  possession  of  the  lands  upon 
which  he  was  feeding  his  flocks,  and  the  farmer  of  the  lands 
which  he  inclosed  or  tilled.  But  it  was  never  supposed  that 
the  hunter  had  possession  of  the  forest  through  which  he 
roamed  in  pui-suit  of  gamo ;  and  no  more  can  a  wood-chopper 
be  said  to  possess  the  wooil:^  into  which  he  enters  to  cut  logs. 
The  logs  which  he  cuts  are  his  against  a  mere  mtruder;  and 
he  may  enter  as  against  such  one  and  remove  them.  But  he 
has  no  standing  wiiich'  will  prevent  others  from  performing 
the  same  acts.  The  plaintiff,  at  most  had  actual  possession 
of  the  shanty  and  the  bam  and  the  land  cleared  about  them 
for  use  with  them. 

Nor  did  the  plaintiff  have  any  constructive  possession  of 
the  land.  Constructive  possession  is  based  upon  a  written 
title,  which  may  be  valid  or  invalid.  The  person  having 
the  valid  title  is  always  in  law  in  the  constructive  possession 
of  the  land,  unless  he  has  become  disseized.  But  a  person 
claiming  land  under  a  defective  conveyance  must  have  actual 
possession  of  part  of  the  land,  and  that  gives  constructive 
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possession  of  other  laud  coiitaiued  in  the  conveyjinee.  In 
other  words,  he  must  have  a  written  conveyance  of  land, 
and  he  must  enter  into  actual  possession  of  a  pait  thereof, 
claiming  the  whole,  and  then  he  may,  under  certain  circum- 
stances, have  constructive  possession  of  the  whole.  Con- 
structive possession  arises  in  no  other  way  than  this.  But 
the  definition  I  have  given  is  not  yet  complete.  The  part 
not  actually  possessed  must  be  for  use  with  or  subservient 
to  that  actually  possessed,  and  have  some  necessary  coimec- 
tion  therewith.  One  may  purchase  and  take  a  conveyance 
of  land  for  a  farm  and  have  actual  possession  of  but  a  small 
part  thereof,  and  the  balance,  uninclosed,  may  be  kept  for 
future  improvement,  and  for  fire-wood  and  fencing  and 
building  timber,  and  he  will  have  constructive  possession 
of  such  uninclosed  land.  But  such  constructive  possession 
will  extend  only  to  such  land  as  is  used  in  connection  with 
the  improved  land  actually  possessed,  and  to  only  so  much 
as  is  reasonable  and  proper  for  that  purpose,  according  to 
the  custom  of  Hie  country.  If  these  defendants  had  built 
upon  these  lands  a  saw-mill  and  used  the  balance  of  them 
suitable  in  quantity  to  supply  it  with  logs,  or  if  they  had 
opened  a  mine  upon  them  and  used  the  timber  upon  the 
balance  for  fire- wood  in  smelting  and  separating  the  ore,  or 
if  these  lands  had  been  suitable  for  pasturage,  and  the 
defendants  had  built  a  house  and  barns  upon  them  and 
used  them  for  herding  large  droves  of  cattle,  like  the  i-j^nch- 
men  of  Texas,  California  and  some  other  States,  there  would 
liavc'beon  room  for  the  application  of  the  doctrine  of  con- 
irtructive  possession.  This  doctrine  is  quite  fully  discussed 
in  the  opinions  delivered  upon  the  prior  appeal  in  this  case 
and  in  the  more  recent  case  of  Miller  v.  Jjong  Island  Ji.  Ji. 
Co.  (71  N.  Y.,  380),  and  needs  no  further  elaboration  now. 
(See  also  Wheele?'  v.  Sjnnola,  54  N.  Y.,  377;  Miller  v. 
Downing^  id.,  631.)  Here  there  was  no  attempt  or  intent 
to  improve  any  portion  of  the  land  claimed.  No  part  of  it 
was  inclosed  or  possessed  for  the  purposes  of  a  farm.  The 
shanty  and  barn  seem  not  to  have  been  erected  for  perma- 
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neiit  use,  and  this  large  tract  of  land  was  not  intended  for 
use  as   one  farm  or  in  any  way  in  subserviency  with  that 
actually  possessed*^     Hence,  within  any  authority  that  can 
be  found  in  this  State,  there  was  no  constructive  possession  \ 
of  any  part  of  this  land. 

The  case  mainly  relied  upon  by  plaintiff's  counsel  is  that 
oi'  Jackson  v.  Lunn  (3  Johns.  Cas.,  109).  But  that  case  is 
not  an  authority  upon  the  question  involved  here.  That 
case  determined  what  acts  of  ownership  and  possession  of 
lands  would  furnish  presumptive  evidence  of  title  sufficient 
to  maintain  an  action  of  ejectment.  But  it  did  not  deal  with 
the  case  of  one  who  confessedly  had  no  title,  but  relied  in 
an  action  of  ejectment  solely  upon  prior  possession.  In 
Woods  V.  Banks  (14  N.  H.,  101),  it  was  held  that  an  entry 
upon  a  lot,  with  a  view  of  taking  possession  of  it  under  a 
claim  of  title  and  marking  the  lines  of  it  by  spotting  the* 
trees  around  it,  is  a  sufficient  possession  of  it  against  one 
who  can  show  no  right  to  enter  upon  the  land,  to  sustain 
an  action  of  trover  for  timber  cut  and  taken  from  the  lot. 
It  is  sufficient  to  say  of  that  case  that  it  is  susttiined  by 
neither  principle  nor  any  authority  to  be  found  in  this  State. 
Can  one  mark  the  trees  around  one  thousand  or  fifty  thousand 
acr&j  of  forest  land  and  thus  gain  a  possession  which  will 
shut  out  all  the  rest  of  the  world  but  the  true  owner  ? 
If  the  land  were  derelict,  without  an  owner,  according  to 
the  philosophic  writers  on  the  origin  of  society  and  of  prop- 
erty, such  acts  would  not  give  such  possession  as  would 
exclude  others.  Passing  around  laiid  oi-'  X)ver  it,  asserting 
title  ever  so  loudly  does  not  give  possession. 

The  evidence,   therefore,   warranted   a   recovery  by  the   ^ 
plaintiff  at  most  of  nothing  but  the  small  quantity  of  land 
occupied  by  the  barn  and- shanty  and  the  cleared  land  about 
them. 

Our  attention  has  been  called  to  many  exceptions  to  the 
rulings  of  the  learned  judge  at  Special  Term  upon  questions  of 
evidence.     Those  exceptions  were  before  (he  Commis'^ion  of 
Appeals,  and  it  was  not  deemed  important  to  consider  thcni 
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at  that  time ;  and  wc  do  not  deem  it  important  now  lo 
^consider  them,  as  their  linal  determination  may  never  bo 
necessary. 

The  judgment  must  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  revci'sed. 


Addisox    Stearns,    as    Executor,    etc.,    Respondent,    v. 
Lorenzo  D.  Gage,  Impleaded,  etc.,  Appellant. 

A  purchaser,  for  a  valuable  consideration,  is  not  chargeable  with  con- 
structive notice  that  the  conveyance  to  him  was  made  by  his  vendor 
with  intent  to  defraud  creditora  ;  actual  notice  is  required  to  impair  or 
affect  his  title.     (2  R.  S.,  137,  §  5  ) 

M.,  being  insolvent,  conveyed  to  his  son  F.,  who  was  then  a  man  of  no 
means,  his  farm,  which  was  worth  from  §10,000  to  $11,000.  F.  was  then 
twenty-six  or  twenty-seven  yeai-s  old  ;  after  he  became  of  age  ho  con- 
tinued working  on  the  farm  under  no  express  agreement,  except  for  a 
year  pi'evious  to  the  conveyance,  when  )ie  worked  it  on  shares.  The 
farm  waaconveyed  sabject  to  a  mortgage  of  $4,000.  F.,  to  secure  a  poi«- 
tion  of  the  purchase  money,  gave  btvck  a  mortgage  of  $3,500,  and  §1,G00 
was  agreed  upon  and  allowed  for  the  services  of  F.,  after  he  became  of 
age,  and  for  his  Bhai*e  of  the  proceeds  of  the  farm  for  the  Inst  year  which 
M.  had  received.  F.  also  gave  to  M.  a  note  for  $300,  and  executed  a 
written  agreement,  by  which,  for  an  expressed  consideration  of  love 
and  affection  and  of  $100,  he  agreed  to  support  M.,  and  to  pay  him 
$500  on  demand,  in  case  he  should  think  it  the  duty  of  F.  so  to  do.  By 
another  writing,  executed  about  six  weeks  thereafter,  M.  conveyed  to 
F.  all  his  farming  utensils  and  farm  property  in  con  ideration  of  $1,200, 
for  which  F.  gave  his  notes.  In  an  action  by  judgment  ci'cditoi's  of  M. 
to  set  aside  the  deed  as  fraudulent,  held,  that  the  facts  authonzed  a 
finding  that  in  and  by  the  transaction  the  parties  intended  to  hinder, 
delay  and  defraud  the  creditora  of  M.;  and  so,  that  the  deed  was  void. 

F.  subsequently  conveyed  the  fann  to  L.,  his  uncle,  for  $12,000,  which  the 
grantee  paid.  Ti»ei-e  was  no  pi-oof  of  actual  knowledge  on  the  part  of 
L.  of  the  fraudulent  ntent  in  the  first  ti-ansaction.  The  i^eferee  found 
that  L.  knew  M.  was  embaiTassed,  but  supposed  him  good  at  the  time 
of  his  conveyance;  that  L.  knew  of  the  agreement  for  the  support  of 
M.;  that  before  the  conveyance  to  himself  ho,  as  administrator  of  M., 
took  an  inventory  of  his  personal  estate,  and  from  the  claims  presented, 
knew  that  M.  was  insolvent  at  the  time  he  conveyed ;  also,  that  he 
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knew  of  the  peconiary  circumstanoes  of  F.  at  that  time.  L.  testified 
that  he  understood  F.  paid  $10yOOO»  besides  the  ag^reement  to  support 
his  father ;  that  he  had  no  design  to  hinder,  delay  or  def]*au(l,  and  did 
not  know  and  had  not  been  infoi*med  at  the  time  he  purchased  that  M. 
had  any  such  design  when  he  conveyed.  Held,  that  the  facts  were 
insufficient  to  charge  L.  with  consti-uctive  notice  of  the  fi*audalent 
intent  on  the  part  of  M.;  also  that  constructive  notice  was  insufficient, 
actual  notice  was  i*equii*ed  to  aiTect  or  impair  the  title  of  L. 

(Argued  November  13,  1879  ;  decided  December  2, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Coui-t,  in  the  fourth  judicial  department,  affinniug 
a  judgment  in  favor  of  plaintiiT,  entered  upon  the  report  of 
a  referee. 

The  nature  of  the  action  and  the  facts  appear  suflSciently 
in  the  opinion. 

If.  L,  Comstoc/c,  for  appoll:int.  Defendant  being  a  pur- 
chaser for  a  valuable  consideration  was  not  chargeable  with 
knowledge  of  his  vendor^s  fraudulent  int<?nt,  unless  he  had 
actual  notice.  (2  R.  S.,  137,  §  6;  Birdaall  v.  Ilussell,  29 
N.  Y.,  220,  250;  Baker  v.  Bliss,  39  id.,  74.) 

Wm.  IL  Smith,  for  respondent.  Defendant  had  sufficient 
notice  to  excite  his  attention,  and  whether  he  had  actual 
notice  or  not,  he  had  notice  sufficient  to  put  him  upon 
inquiry,  and  was  not  a  bona  fide  purchaser.  (Kerr  on  Fraud 
and  Misfcike  [Aul  ed.  byBumpJ,236,  237,  2;j8;  Williamson 
V.  Brown,  15  N.  Y.,  354;  Baker  v.  Bliss,  39  id.,  70.)  It  is 
no  answer  that  he  paid  full  value  for  the  land.  {Fullerton 
V.  Viall,  42  How.,  294.) 

Miller,  J.  The  plaintiff  brings  this  action  mainly  for 
the  purpose  of  vacating  two  conveyjmccs  of  real  estate,  upon 
the  ground  that  they  were  fraudulent  as  against  creditors. 
The  fii'st  conveyance  was  made  by  one  Marvin  Gage  to  his 
son,  Franklin  B.  Gage,  on  the  1st  day  of  April,  1871.  The 
farm  was  subject  to  a  mortgage  of  $4,000.     A  moilgage  was 
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given  for  $3,500  to  secure  a  portion  of  the  consideration 
money  and  the  sum  of  $1,500,  which  it  was  then  agreed  was 
due  from  the  father  to  the  son,  was  allowed  for  work  and 
labor  performed  by  the  son  for  the  father  after  the  son 
became  twentj^-one  years  of  age,  and  for  the  share  of  tlie  son 
for  working  the  farm  the  preceding  year,  which  the  father 
had  received.  •  The  son  also  made  a  note  to  his  father  for 
the  sum  of  $500,  payable  in  six  months,  and  at  the  same 
time  entered  into  an  agreement  in  writing  by  which,  in  con- 
sideration of  love  and  affection  and  of  $100,  he  agreed  to 
support  his  father  as  provided  and  to  pay  him  the  sum  of 
$500  on  demand  if  the  father  thought  it  his  duty  to  do  so. 

By  another  writing,  executed  on  the  fifteenth  day  of  May 
following,  the  father  transferred  to  the  son  his  farming  uten- 
sils and  farm  property,  in  consideration  of  $1,200,  for  which 
three  promissory  notes  were  given  by  the  son  of  $400  each, 
payable  on  time.  The  son,  since  he  became  of  age,  had 
resided  at  home,  rendering  service  on  his  father's  farm  under 
no  express  agreement,  except  for  or.e  year  preceding  the  sale 
when  he  worked  it  on  shares,  until  the  time  of  the  convey- 
ance to  him  when  he  was  about  twenty-six  or  twenty rseven 
years  of  age.  The  fair  value  of  the  farm  at  this  time  the 
referee  finds  was  from  $10,000  to  $11,000. 

At  the  time  of  the  conveyance  by  Marvin  Gage  to  his  son 
of  the  farm  owned  by  liim,  he  was  largely  in  debt  and  insol- 
vent. The  son  had  no  property  or  me<ans  save  his  claim 
against  his  father.  Considering  that  a  portion  of  the  consid- 
eration was  for  the  services  of  his  son  for  an  amount  which 
wsis  not  specifically  stated,  and  that  a  provision  was  made  for 
the  benefit  of  the  father  in  the  arrangement,  there  was  suffi- 
cient to  warrant  the  conclusion  of  the  referee  that  in  and  by 
the  transaction  the  parties  intended  to  hinder,  delay  and 
defraud  creditors,  and  that  the  deed  was  void  agaiast  the 
plaintiff's  demand  for  that  reason. 

A  different  question  arises  os  to  the  deed  executed  by 
Franklin  B.  Gage  to  his  uncle  Lorenzo  D.  Gage.  The 
grantee   paid   the   sum   of  $12,000  for   the  farm,   which, 
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as  we  have  seen,  wiis  found  by  the  referee,  to  have  been 
of  less  value.  Having  thus  paid  a  full  consideration, 
and  with  that  fact  to  rebut  any  presumption  of  a  fraudu- 
lent intent  of  Lorenzo  D.  Gage,  and  with  no  evidence 
of  knowledge  of  the  latter  of  such  intent  between  the  father 
and  the  son,  and  no  proof  that  the  amount  secured  was 
misappropriated  or  not  applied  to  the  payment  of  the  debts 
of  Manin  Gage,  it  is  not  manifest  upon  what  principle  of 
law  the  deed  to  the  defendant  can  be  adjudged  fraudulent 
and  void. 

The  ground  of  liabilty  as  stated  by  the  referee  is  that  the 
facts  found  by  him  **wcre  sufficient  to  put  the  said  Lorenzo 
D.  Gage,  at  the  time  he  purchased  and  took  the  deed  from 
said  Franklin  B.  Gage,  upon  inquiry  as  to  the  real  nature  and 
intent  of  the  transaction  by  which  the  said  Franl^lin  acquired 
the  title  from  his  father,  and  amount,  in  law,  to  a  construc- 
tive notice  of  such  transaction  and  the  intent  with  which  it 
was  made  by  the  parties  thereto  ;  "  and  as  a  conclusion  of 
law,  "  that  the  facts  hereinbefore  found  were  sufficient  to 
put  the  said  Lorenzo  D.  Gage,  at  the  time  he  purcluised  and 
took  the  deed  from  said  Franklin  B.  Gage,  upon  inquiry,'' 
etc.  These  findings  are  based  upon  the  supposed  knowledge 
of  the  defendant,  Lorenzo  D.  G.'ige,  in  the  summer  of  1871, 
of  the  airaii*s  of  his  brother,  and  that  he  was  embarrassed 
and  pressed  by  his  creditors,  notwithstanding  that  he  testified 
he  did  not  know  that  his  brother  was  embarrassed  and 
that  he  supposed  Marvin  to  be  good,  as  the  referee  also 
found.  They  are  albo  founded  upon  the  knowledge  of 
Lorenzo  of  the  agreement  of  the  son  to  suppoil  his  father, 
and  that  as  itdministrator  of  the  father  after  his  decease,  he 
took  an  inventory  of  his  personal  estate,  and  from  the  claims 
presented  he  became  aware  that  the  father  was  insolvent  and 
in  failing  circumstances  at  the  time  he  conveyed  the  farm  to 
his  sou,  and  that  he  knew  of  the  pecuniary  circumstances  of 
the  son  at  the  time  he  received  the  deed. 

The  defendant,  Lorenzo  D.  Gasre,  testified  that  he  under- 
stood  that  Franklin  had  paid  $10,000  besides  the  agreement 
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to  support  his  father.  He  also  knew  that  Frankl  in  was  allowed 
$1,500  for  his  work  and  services  after  he  became  of  aj^e,  and 
for  his  share  of  the  profits  of  the  farm  for  one  year  which  is  not 
shown  to  be  an  extravagant  sum,  and,  as  he  sweara,  Frank- 
lin was  always  a  thriity,  provident  and  industrious  man 
of  good  habits.  That  he  had  no  design  to  hinder, 
delay  or  defraud,  and  that  he  did  not  know,  and  had  not 
been  mformcd  at  the  time  of  the  purchase,  that  at  the  time 
of  the  conveyance  to  the  son  Marvin  Gage  had  any  design 
to  defraud  his  creditors.  We  think  the  findings  of  the 
referee  were  not  sufficient  to  warrant  the  conclusion  arrived 
at.  The  purchase  of  the  farm  by  Lorenzo  D.  Gage  for 
more  than  its  value  is  &  strong  and,  I  think,  controlling 
fact  against  the  finding  of  the  referee ;  for  it  is  hardly  to 
bo  supposed,  under  such  circumstances,  that  the  defend- 
ant would  have  been  likely  to  commit  a  fraud,  and  thus 
jeopard  the  validity  of  the  conveyance  ti)  himself  and  render 
himself  personally  liable  for  the  debts  of  his  brother  ilamn. 
His  whole  conduct  during  the  transaction  is  in  direct  con- 
flict with  any  such  theory  and  tends  strongly  to  establish 
that  ho  acted  in  entire  good  faith  and  without  any  fraudulent 
purpose ;  and  it  is  proved  that  he  paid  a  larger  value  for  the 
farm  than  it  was  actually  worth  because  it  adjoined  his  own 
farm  and  he  desired  to  purchase  it  for  his  son.  Considering 
the  circumstances  to  which  we  have  adveited,  without  any 
proof  that  the  defendant  reaped  any  pecuniary  advantage 
by  the  purchase  as  against  the  creditors  of  Marvin  Gage,  or 
that  any  creditor  sullcred  or  Wiis  defrauded  thereby,  and 
with  testimony  establishing  beyond  controversy  th^^t  the  con- 
sideration was  full  and  sufficient,  we  are  not  prepared  to  hold 
that  he  had  constructive  notice  of  any  defect  in  the  grantor's 
title  and  was  chargeable  with  fraud. 

The  principles  which  govern  and  control  the  doctrhie  of 
constructive  notice  as  to  fraud  are  well  defined  and  familiar. 
The  rule  is  stated  by  Selden,  J.,  in  Williamson  v.  Brown 
(15  N.  Y.,  362),  to  be  that  when  a  purchaser  has  knowledge 
of  any  fact  sufficient  to  put  him  on  inquiry  iis  to  the  exist- 
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ence  of  some  right  or  title  iu  conflict  with  thut  he  is  about 
to  purchase,  he  is  presumed  either  to  have  made  inquiry  and 
ascertained  the  extent  of  such  prior  right,  or  to  have  been 
guilty  of  a  degree  of  negligence  fatal  to  the  claim  to  be  con- 
sidered a  bona  fide  purchaser.  It  is  also  held  in  Baker  v. 
Bliss  (39  N.  Y.,  70),  that  to  charge  a  party  with  such  notice, 
the  circumstances  known  to  him  must  be  such  as  ought  rea- 
sonably to  have  excited  his  sus>picion  and  led  him  to  inquire. 
In  the  case  at  bar  it  is  not  appai'cnt  that  the  purchaser  wiis 
acquainted  with  any  fact  which  might  create  a  well  grounded 
belief  that  there  was  anv  defect  in  the  title  of  his  grantor. 
There  is  evidence  to  show  that  he  had  reason  to  believe,  and 
did  suppose,  that  a  full  consideration  had  been  paid  for  the 
farm,  independent  of  the  agreement  to  support  the  father  of 
his  grantor.  Ho  also  knew  that  his  grantor  had  worked  for 
his  father  for  a  number  of  years,  and  had  no  occasion  to 
question  the  validity  of  the  claim  allowed  for  his  services. 
Under  such  evidence  it  cannot  be  claimed  that  any  question 
as  to  constructive  notice  was  presented  upon  the  trial 

Be  that,  as  it  may,  however,  we  think  that  this  is  not 
material,  as  actual  notice  is  required  whore  a  valuable  con- 
sideration has  been  paid.  The  statute  relating  to  fraudulent 
conveyances  (2  11.  S.,  137,  §  5)  provides  that  its  provisions 
**  shall  not  be  construed,  in  any  manner,  to  affect  or  impair 
the  title  of  a  purchaser  for  a  valuable  consideration,  unless  it 
shall  appear  that  such  i)urchaser  had  previous  notice  of  the 
fraudulent  intent  of  his  immediate  grantor,  or  of  fraud  rend- 
ering void  the  title  of  such  grantor."  This  plainly  means 
that  actual  notice  shall  be  given  of  the  fraudulent  intent  or 
knowledge  of  circumstances  which  are  equivalent  to  such 
notice.  Circumstances  to  put  the  purchaser  on  inquiry  where 
full  value  has  been  paid  are  not  sufficient.  If  he  knew  of  the 
fraud,  that  would  be  enough.  It  is  not  found  that  he  had 
such  knowledge  in  the  case  considered.  As  there  is  no 
such  finding,  we  may  assume  that  he  had  no  knowledge  of 
th^  fraud  ;  and  wilhout  this  no  case  is  established  which 
would  invalidate  the  conveyance  to  him  and  warrant  the  con- 
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elusion  of  the  refcrcc.  No  authority  has  beeu  cited  which 
sustains  the  principle  that  a  purchaser  for  a  valuable  consid- 
eration, without  previous  notice,  is  chargeable  with  consti-uc- 
tive  notice  of  the  fraudulent  intent  of  his  grantor  ;  and  such 
a  rule  would  carry  the  doctrine  of  constructive  notice  to  an 
extent  beyond  any  principle  which  has  been  sanctioned  by 
the  courts,  and  caimot  be  upheld. 

It  follows  that  the  referee  waw  wrong  in  his  conclusion  ; 
and  for  this  error  the  judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  not  voting. 

Judgment  revei*sed. 


79    lOB 

fiisaoi 
ITTTW 

1140  M» 

79  108 

151  470 

79  108 
168  585 
158  654 


79  108 
159  308 
79  108 
161  529 

79    1081 

170  "aso 


The  First  National  Bank  of  Springfield,  Illinois, 
Eespondent,  v.  Cuarles  A.  Dana,  Appellant. 

While  it  IS  the  province  of  the  courts  to  construe  contracts,  yet  wnere  the 
meaning'  of  a  contract  is  obscure  and  dex)cnds  upon  facts  aliunde,  in 
connection  with  the  written  language,  the  question  of  construction  may- 
be one  of  fact  for  the  jury. 

In  the  absence  of  any  motion  or  act,  on  the  part  of  a  defendant,  upon  the 
trial  of  an  action  fix)m  which  an  assent  to  a  decision  of  the  cose  by  the 
court,  and  a  waiver  of  the  right  to  go  to  the  jury  may  bo  iiiiiili(Hl,  an 
exception  to  a  direction  of  a  verdict  for  plaintiff  is  suflicient  to  i)i'esent 
the  point  on  appeal  that  there  were  questions  of  fact  for  the  jury ;  it  is 
not  necessary  to  request  the  submission  of  any  such  fact. 

Defendant  wa3  the  editor  of  a  newspaper  owned  by  a  coi-poration,  a  por- 
tion of  the  stock  of  which  he  held.  W.,  who  was  plaintiff's  pi-esident, 
owning  a  majonty  of  its  stock,  was  also  a  stockholder  in  said  corporar- 
tion.  Defendant  was  advised  by  the  publisher  of  the  paper,  who  had 
been  to  Bce  W.  and  other  stockholdei'S,  that  they  had  concluded  to  levy 
an  assessment  upon  the  stock,  and  that  they  had  agreed  to  furnish  the 
money  for  his  share  upon  pledge  of  his  stock.  It  was  represented 
to  defendant  that  W.  had  paid  his  subscription  to  the  stock  in  full,  that 
there  was  to  be  an  additional  assessment  upon  all  the  stock,  and  that 
W.  was  to  pay  his  share.  The  note  in  suit  wiis  tlicreupon  made,  and 
delivered  to  the  publisher.  W.  had  not  pjiid  his  assessment,  nor  had 
he  paid  in  full  for  his  stock.  At  a  subsequent  meeting  cif  the  stock- 
holders of  the  newspaper  company,  it  was  agreed  that  (Ivfevidant  should 
withdraw  from  it  and  give  up  his  stock,  the  Ftockholdoi-s  agreeing  t/* 
assume  payment  of  the  note  j  and  defendant  thereujwn  surrendered  his 
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stock.  Upon  being"  advised  that  a  claim  was  made  against  him,  defendant 
wrote  to  plaintiff,  stating  the  facts,  and  that  if  sued  he  would  be  obliged  to 
sue  the  company  and  its  stockholders.  Plaintiff's  cashier  thereafter 
wit)te  defendant,  proposing  that  if  defendant  would  Fue  the  ne>\'spaper 
company  for  the  perf(»*mance  of  the  contract  to  pay  the  iio!c,  it  would 
pay  one-half  the  cost,  adding  that  if  the  proposition  suits  it  will  avoid 
the  necessity  of  a  suit  upon  the  note.  An  agixiement  was  entered  into 
upon  the  basis  of  this  letter.  Defendant  brought  an  action  against  said 
company,  obtained  judgment,  and  upon  return  of  execution  unsatisfied 
brought  suit  against  the  8tockholdei*s,  which  was  pending  when  this 
actioUiWas  conunenced.  The  court  directed  a  verdict  for  plaintiff;  h^ldt 
eiTor  ;  that  if  the  letter  of  plaintiff 's  cashier  stood  alone,  it  was  a  ques- 
tion whether  the  contract  was  not  satisfied  by  bringing  the  action  and 
obtaining  the  judgment  against  the  company ;  if  all  the  letters  were  to  be 
considered  it  was  not  clear  that  a  suit  against  the  stockholders  was  not 
a  part  of  the  aaituigement ;  and  that  this  was  a  question  for  the  jury* 

(Argued  November  18, 1879 ;  decided  December  2, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fii*st  judicial  department,  affirming 
a  judgment  in  favor  of  plaintifl',  entered  upon  a  verdict,  and 
also  affirming  an  order  denying  a  motion  to  set  aside  the 
verdict  and  for  a  new  trial. 

This  action  wjis  brought  upon  a  promissory  note  made  by 
the  defendant,  payable  to  the  order  of  the  plaintiff. 

The  answer  admitted  the  making  of  the  note,  and  set  up 
by  way  of  defense  :  That  the  defendant  deposited  with  the 
plaintiff,  as  collateral  security  for  the  payment  of  the  note, 
$10,000  in  stock  certificates  of  the  Chicago  Republican 
Companj^  which  collaterals  were  worth  more  than  the 
amount  of  the  note ;  that  about  May,  18G(),  the  Chicago 
Republican  Company  agreed  with  the  defendant,  that  it 
would  pay  this  note,  in  consideration,  among  other  things, 
of  the  transfer  to  that  company  by  the  defendant  of  all  his 
interest  in  the  aforesaid  collaterals  ;  that  in  or  about  1870, 
the  plaintiff,  with  knowledge  of  the  aforesaid  agreement, 
promised  and  agreed  with  the  defendant  that  it  would  not 
sue  him  upon  this  promissory  note,  if  he  would  sue  the 
Chicago  Republican  Company  thereon,  for  the  plaintiffs 
benefit,  and  would  institute  legal  proceedings  agahist  the 
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individuiil  stockholders  of  that  company,  if  the  same  should 
prove  necessiiry ;  and  it  was  agreed  that  the  plamiilT  and 
defendant  should  pay  one-half  the  expenses  of  the  suits  and 
legal  proceedings  thus  contemplated ;  that  pursuant  to  this 
labt  agreement,  the  defendant  sued  the  Chicago  Republican 
Company,  and  recovered  judgment,  which,  however,  could 
not  be  directly  enforced,  by  reason  of  the  dissolution  of 
that  corpomtion ;  he  then  sued  the  individual  stockholders, 
in  an  action  which  is  still  pending  ;  and  he  has  paid  all  the 
expenses  of  these  legal  proceedings  and  fully  performed  the 
agreement  on  his  part. 

Plaintiff  replied,  admitting,  **that  in  the  month  of  July, 
1869,  the  plaintiff  being  then  the  holder  of  the  note  for 
which  this  action  is  brought,  did  agree  with  the  defendant, 
that  in  cjise  he  would  in  his  own  name  bring  action  to 
enforce  the  payment  of  said  note  against  the  Chicago  Repub- 
lican Company,  under  an  agreement  given  to  said  Dana  by 
the  said  Chicago  Republican  Company  to  pay  said  note,  or 
the  amomit  thereof,  that  they  would  not  proceed  against 
him  until  judgment  was  recovered  in  said  action,  and  would 
pay  one-half  of  the^  costs  of  said  suit  when  due,  and  that 
said  suit  was  brought  against  said  Chicago  Republican  Com- 
pany, by  said  Dana,  and  that  on  the  9th  day  of  January, 
1871,  and  before  the  commencement  of  this  action,  a  decree 
or  judgment  was  entered  therein  in  favor  of  said  Dana 
against  the  Chicago  Republican  Company." 

The  facts  appearing  on  trial  are  set  forth  sufficiently  in 
the  opinion. 

Willard  Bartleit,  for  appellant.  The  refusal  of  a  trial 
court  to  direct  a  verdict  or  to  nonsuit  is  not  error,  where 
although  the  evidence  be  imcontradictory,  conflicting  in- 
ferences may  be  drawn  therefrom ;  or  where  conflicting 
constructions  or  meanings  may  be  fairly  given  to  the  language 
employed.  {Smithy  Exrx.  v.  Ooe.  5*5  N.  Y.,  678;  Thurber 
V.  Harlem,  etc,  Co.,  60  id.,  326;  Hej/ne  v.  Blair,  62  id., 
10;  Lukew.  Valhoun,   52  Ala.,  115;  Railroad  Co.  v.  Stout, 
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17  Wull.,  657.)  If  the  inteutiou  of  the  parties  to  a  verbal 
contract  is  doubtful,  although  there  may  be  no  conflict  in 
the  evidence,  the  jury  must  be  allowed  to  determine  what 
the  contract  was.  {^Swauner  v.  Swawner^  50  Ala.,  66; 
Dtlfinger  v.  Fishback,  12  Bush.  [Ky.],  474.)  Questions 
as  to  the  meaning  of  particular  w6rds  used  in  a  special  sense 
in  a  written  instrument  arc  for  the  jury.  It  is  not  true  that 
no  qnestion  of  construction  can  bo  submitted  to  a  jury. 
{Pitney  v.  Glens  Falls  Ins.  Co,,  65  N.  Y.,  17;  Marshall  v. 
Dodson,  1  Heisk.,  95;  Etiing  v.  Bk.  of  U.  /S.,  11  Wheat, 
59.)  When  the  meaning  of  a  contract  is  to  be  judged  of, 
not  alone  by  the  intrinsic  liglit  of  the  writing,  but  by  facts 
aliunde  in  connection  with  the  written  language,  the  case 
ought  to  bo  left  to  the  jury  upon  the  whole  evidence. 
{Gardner  v.  Clark,  17  Barb.,  538;  Gauson  v.  Madigan,  15 
Wis.,  144;  School  DisL  v.  Lynch,  34  Conn.,  333;  1  Penn., 
386.)  The  defendant  can  avail  himself  of  the  error  of  with- 
drawing the  case  from  the  jury  and  directing  a  verdict, 
without  having  himself  requested  the  court  to  submit  the 
questions  of  fact  to  the  ]wTy.  {Stone  v.  Floiver,  47  N.  Y., 
566;  Clemence  v.  City  of  Auburn,  66  id.,  334;  Trustees 
Easthampton  v.  Kirk,  68  id.,  459.)  Plaintiff's  cashier  had 
sufficient  authority  to  render  it  liable  under  the  agreement 
with  defendant.  {Brindenbecker  v.  Lowell,  32  Barb.,  17; 
OlcottY.  Tioga  R.  li.   Co.,  27  N.  Y.,  558;   12  Wheat.,  64.) 

Chas.  C.  Emott,  for  respondent.  There  was  no  question 
of  fact,  no  issue  to  be  submitted  to  the  jury.  {Underhill  v. 
Vandervoort,  56  N.  Y.,  242;  Groat  v.  Gile,  51  id.,  441; 
Bank  v.  Myles,  73  id.,  336,  341;  Feojple  v.  Cook,  8  id.,  67- 
72;  Benson  v.  Southard,  10  id.,  236.)  If  there  had  been 
any  possible  question  to  submit  to  the  jury,  the  defendant 
was  bound  to  ask  the  com*t  to  have  it  submitted.  {Mallory 
V.  Tioga  It.  li.,  3  Abb.  Ct.  App.  Dec,  139;  Doios  v.  Bush, 
38.Barb.,  157-180;    Winchell  v.  Ilicki,  18  N.  Y.,  558,  505.) 

MiLLEB,  J.  The  judge  upon  the  trial  held  that  the  plain- 
tiff's reply  to  the  defendant's  answer  admitted  that  they  did 
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agree  that,  in  ctise  tho  dcfcndaut  would  sue  in  his  own  uamo 
the  Chicago  Kcpublican  Company  to  enforce  the  payment  of 
the  note,  that  the  plaintiff  would  not  proceed  against  him 
until  judgment  was  recovered  in  that  action  ;  that  this  siiould 
bo  tiiken  as  the  limit  of  liability  ;  and  that  there  would  be 
no  other  forbearance  created  in  the  proposition  contained  in 
the  letter  of  tho  plaintifl''s  cashier  to  the  defendant,  upon  a 
fair  construction  of  its  language.  The  case  was  disposed  of 
upon  tho  construction  to  be  placed  upon  this  letter  regarding 
it  as  an  agreement  between  the  pai*ties.  Several  requests 
were  made  to  charge  the  jury,  which  were  refused  and 
exceptions  severally  taken  to  each  refusal,  and  the  judge 
directed  a  verdict  in  favor  of  tho  plaintiff,  to  which  ruling 
an  exception  was  also  taken. 

The  principal  question  which  presents  itself  is  whether  tho 
judge  erred  in  tho  withdrawal  of  the  case  from  the  jury,  and 
in  thus  directing  a  verdict.  The  solution  of  this  question  in- 
volves a  consideration  of  the  evidence  presented  upon  the 
trial.  While  tho  facts  were  undisputed,  there  were  cir- 
cumstances connected  with  the  transaction  which  properly 
should  be  taken  into  consideration  in  determining:  the  infer- 
ences  to  be  drawn  from  the  acts  of  the  parties  themselves. 

The  defendant  was  tho  editor  of  tho  Chicago  Republican 
newspaper,  which  was  owned  by  a  corporation  in  which  he 
had  received  stock  as  an  inducement  to  become  such  editor- 
According  to  the  defendant's  testimony,  tho  paper  was  out 
of  money,  and  tho  publisher,  who  was  the  general  manager 
and  who  had  charge  of  its  finances,  went  to  Springfield  to 
see  General  Williams,  who  was  plaintiff's  president,  and 
Mr.  Bunn,  who  carried  on  a  private  bank  of  his  own,  and 
who  were  stockholders  and  had  established  tho  paper,  returned 
and  told  tho  defendant  that  they  had  concliulod  to  levy  an 
assessment  upon  the  stock,  and  wanted  him  to  pay  liis  share  ; . 
and  that  they  agreed  to  furnish  tho  money,  with  a  pledge  of 
the  stock.  It  was  also  represented  to  and  understood  by  the 
defendant  that  Williams  had  paid  his  subscription  to  the 
stock  in  full ;  that  there  was  to  be  an  additional  assessment 
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upou  all  the  stock ;  aiid  that  both  Williams  and  Buuu.  had 
agreed  to  aud  were  to  pay  their  assessment.  The  note  in 
suit  was  made  payable  at  the  plaintiff's  bank,  because  Wil- 
liams, as  defendant  testifies,  was  the  bank.  According  to 
his  (Williams')  own  testimony,  ho  owned  a  majority  of  the 
stock.  It  was  under  these  circumstances  and  by  reason  of 
these  representations,  that  the  note  in  question  and  another 
were  delivered  to  the  publisher  to  be  sent  to  Springfield  to 
raise  the  money. 

The  proof  shows  that  Williams  had  neither  paid  his  assess- 
ment nor  had  he  fully  paid  for  his  stock ;  and  it  is  thus  man- 
iftet,  —  if  the  defendant's  version  of  the  transaction  is  cor- 
rect —  that  the  notes  were  obtained  from  him  under  repre- 
sentiitions  which  were  not  true.  It  is  also  proved  and  not 
contradicted,  that  afterwards,  at  the  time  when  the  defend- 
ant's separation  was  agreed  upon  at  a  meeting  of  all  the  stock- 
holders,— which,  we  may  assume,  included  the  plaintiff's  presi- 
dent—  that  the  defendant  proposed  to  them  that  they  should 
pay  these  notes,  and,  at  the  same  time,  pay  him  a  large  sum 
of  money,  and  that  the  defendant  should  give  them  the  stock, 
as  a  condition  of  his  giving  up  the  contract.  They  there- 
upon agreed  to  assume  the  jjayment  of  the  two  notes,  and, 
in  accordance  with  this  arrangement,  the  stock  wjis  surren- 
dered and  the  defendant  was  relieved  from  any  obligation  to 
pay  such  notes.  He  had  a  right  to  suppose  —  and  there  is 
evidence  which  sustains  the  theory — that  he  was  then  dis- 
charged from  all  obligation  to  pay  the  same,  unless  the  note 
in  question  had  been  transferred  to  the  plaintiff  absolutely, 
without  notice  as  to  the  facts,  and  it  held  the  same  as  a  bona 
fide  holder,  without  any  participation  in  the  arrangement  for 
its  payment.  In  this  respect  there  is  no  direct  evidence. 
It  does,  however,  appear  that,  upon  the  defendant's  being 
advised  that  a  claim  was  made  against  him  for  the  same,  a 
correspondence  ensued,  all  or  a  portion  of  which  wiis  intro- 
duced in  evidence  upon  the  trial  by  the  plaintiff,  except  the 
letter  of  the  plaintiff's  cashier,  dated  July  9,  18G9.  The 
first  letter  of  the  defendant,  dated  March  17,  1868,  to  the 
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plaiutiif 's  ciishicr,  gives  a  history  of  the  notes  substantially  a& 
already  stated,  and  says  the  Rcpublicau  Company  have 
settled  one  of  them,  and  that  they  are  bound  to  settle  the 
one  held  by  the  phiintiff.  The  answer  to  this  is  not  given, 
and  o^l  the  twenty-fourth  of  March  following  the  defendant 
again  writes,  and  says  he  does  not  want  to  bo  sued  for  noth- 
ing, and  if  ho  is,  he  has  •*  no  recourse  but  to  sue  the  Repub- 
lican Company  and  its  individual  stockholders,"  and  refers 
to  Mr.  Williams,  the  plaintifTs  president,  as  one  of  them, 
and  offers  to  write  to  him  or  others,  as  advised.  On  the 
eighth  of  October  Ibllowing  the  defendant  again  writes, 
stating  that  he  has  written  to  Bunn,  Williams  and  other 
prominent  stockholder,  that  he  should  have  to  sue  them  if 
the  plaintiff  sued  him,  as  they  were  individually  liable.  On 
the  nuith  of  October  the  defendant  also  writes  to  Gen.  Wil- 
liams that  he  has  been  notified  by  the  plaintifl*  of  the 
intention  to  sue  him  on  the  note,  and  states  that  if  he  is  sued 
he  will  be  compelled  to  bring  a  suit  in  the  United  States 
Circuit  Court  against  the  company  and  its  stockholders. 

There  can  be  no  mistake  as  to  the  construction  to  be 
placed  upon  these  letters,  and  as  to  the  fact  tliat  at  this 
tune  the  plaintiff  was  fully  advised  of  the  circumstances 
under  which  the  note  in  question  was  given,  and  of  the  fact 
that  an  arrangement  had  been  made  by  which  they  were  to 
be  paid  by  the  Republican  Company,  nor  as  to  the  proposal 
or  suggestion  of  the  defendant  to  sue  the  company  and  the 
stockholders,  and  to  pui-sue  this  remedy. 

In  the  absence  of  any  proof  that  any  further  correspond- 
ence ensued  until  the  8th  of  July,  1869,  it  is  at  least 
questionable  whether  the  letter  of  the  plaintifl'^s  cashier  of 
that  date  should  be  regarded  as  a  response  to  the  last  letter 
of  the  defendant.  This  letter  states  the  inability  of  tlie 
plaintifl'  to  get  Mr.  Buim  or  the  Republican  Company  to 
settle,  and  proposes  to  save  expense,  and  that  if  the  defend- 
ant will  sue  the  Republican  Company  for  the  performance 
of  the  contract  in  paying  the  note,  they  Avill  divide  the 
expense  of  the  suit  with  him,  or  rather  that  they  will  pajr 
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oae-hult*  of  tlio  costa  of  the  suit.  It  also  states  that  if  the 
proposition  suits,  it  will  avoid  the  necessity  of  commencing 
a  suit  upon  the  note  which  will  be  more  satisfactory  all 
around.  If  the  letter  of  the  phiintiff^s  cashier  stood  alone, 
a  question  would  arise  whelher  the  contract  was  not  satis- 
fied by  the  bringing  of  the  suit  and  obtaining  a  judgment 
against  the  Republican  Company  ;  but  if  all  the  lettei-s  are 
to  be  taken  into  consideration,  it  is  certainly  not  clear  that 
a  suit  against  the  stockholder  also  was  not  a  part  of  the 
arrangement.  The  defendant  upon  being  informed  of  the 
claim,  declined  to  pay  and  suggested  a  suit  aganist  the 
company  and  the  stockholders.  The  cashier's  Icthn-,  if  it 
may  be  regiwded  as  an  answer,  accepts  the  proposition  to  sue 
the  company  at  least,  without  using  language  which  ex[)ressly 
limits  the  suit  to  the  company  alone,  or  intimating  iii  any 
manner  that  he  refuses  to  accede  to  suing  the  stockholders. 
Such  an  answer  might  well  be  regarded,  under  some  cir- 
cumstances, as  an  acceptance  of  the  entire  suggestion  to  sue 
both  the  company  and  the  stockholders.  The  object  of  the 
suit  would  be  to  collect  the  demand  ;  and  as  defendant  had 
named  the  stockholders  as  persons  to  be  sued,  it  is  hardly 
to  be  assumed  that  such  a  purpose  would  be  eflcctually 
accomplished  by  a  suit  against  the  company  only.  If  the 
letters  are  to  be  taken  together,  there  was  a  contract  to 
delay  for  some  time ;  and  it  is  not  manifest  that  it  was 
contcnii>lated  to  stop  with  the  company,  when  it  was  by  no 
means  certain  that  a  judgment  against  it  would  be  of  any 
avail.  The  letter  of  the  cashier,  in  view  of  the  inferences 
to  be  drawn  from  all  the  facts,  might,  perhaps,  be  construed 
by  a  jury  as  an  acceptance  of  the  defendant's  suggestion  or 
proposal.  Although  the  letter  was  written  some  time  after 
the  defendant's  letters,  the  lapse  of  time  after  all  left  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  it  was  in 
response  to  the  defendant's  letters  ;  and  it  was  for  the  jury 
to  decide,  under  the  circumstances,  whether  there  was  not 
an  entire  acceptance  of  the  full  proposition  of  the  defendant 
to  sue  both  the  company  and  the  stockholders. 
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While  it  is  the  province  of  the  coui*t  to  construe  contracts, 
yet  where  the  meaning  is  obscure  and  depends  upon  facts 
aliunde  in  connection  with  the  written  Luiguage,  very  much 
must  be  left  to  the  jury.  (Phil,  on  Ev.  [Cow.  &  H's.  notes], 
1420;  Gardner  v.  Clark^  17  Barb.,  551;  Etting  v.  Bank  of 
U.  S.,  11  Wheat.,  59;  Jennings  v.  Sherwood,  8  Conn.,  122.) 
Within  this  rule  the  case  should  have  been  submitted  to  the 
jury  by  the  judge ;  and  it  Wiis  error  to  direct  a  verdict  for 
the  plaintiff. 

The  plaintiff  has  no  ground  of  complaint  of  the  conse- 
quences resulting  from  the  agreement  if  made,  so  long  as  it 
was  entered  into  for  a  valid  consideration  and  in  reference 
to  a  claim  which  the  defendant  had  reason  to  believe  was 
actually  paid.  If  the  plaintiff  did  enter  into  a  contract  to 
allow  the  defendant  to  collect  the  debt  of  the  parties  who 
justly  should  pay  it,  no  lawful  reason  exists  why  it  is  not 
obligatory. 

It  is  claimed  that  the  defendant  was  bound  to  ask  the 
court  to  submit  the  question  to  the  jury.  We  thinlc  that 
this  was  not  necessary.  The  cases  which  hold  that  this  is 
required  are  those  where  the  party  had,  by  motion  for  a  non- 
suit, or  by  resting  their  defense  upon  ceiiain  propositions  of 
law,  or  by  requesting  the  com't  to  direct  a  verdict,  impliedly 
waived  their  right  to  go  to  the  jury.  (See  Winchell  v.  Ilicks, 
18  N.  Y.,  558;  O'JSreiU  v.  James,  43  id.,  84.)  This  was  not 
such  a  case,  as  no  motion  was  made  by  the  defendant's  coun- 
sel which  assented  to  a  decision  of  the  case  by  the  judge, 
and  several  requests  were  made  to  charge  the  jury,  which 
were  refused.  It  was  not  treated  at  all  by  the  defendant  as 
involving  a  question  of  law  merely,  and  comes  directly  within 
the  rule  laid  down  in  The  Trustees,  etc.,  of  East  Hainpton 
V.  EirJc  (68  N.  Y.,  459),  that  where  the  court  directs  a  ver- 
dict, an  exception  to  the  iiiling  of  the  judge,  in  the  absence 
of  anything  from  which  it  may  be  implied  that  the  right  to 
go  to  the  jury  had  been  waived,  is  sufficient  to  present  the 
objection  upon  appeal  that  there  were  questions  of  fact  for 
the  jury,  and  that  it  is  not  necessary  to  request  that  every  fact 
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be  so  submitted.  This  case  is  decisive.  No  other  points  or 
suggestions  are  made  in  support  of  the  judgment  which 
demand  comment ;  and  the  judgment  and  order  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur,  except  Andrews  and  Eabl,  JJ.,  dissenting. 

Judgment  reversed. 


WiLMAM  H.  Hume,  Appellant,  v.  John  B.  Hendriokson, 

Executor,  etc..  Respondent. 

Flaintiff  and  J.  (to  whose  rigfhts  plaintifT  subsequently  succeeded)  leased 
of  R.  certain  premises  for  twenty-one  yeai-s,  from  May  1, 1855.  R.'  cove- 
nanted that  if  the  lessees  erected  a  building,  as  specified,  upon  the 
demised  premises,  he  would  advance  $20,000,  to  be  secured  by  the 
lessees'  bond,  and  a  moi'tgag'e  upon  the  leasehold  interest ;  and  at  the  ter- 
mination of  the  lease  he  would,  at  his  option,  either  pay  the  appraised 
value  of  the  building  or  execute  a  new  lease  for  a  further  term.  The 
building  was  erected,  and  the  money  loaned  and  secured  as  covenanted. 
In  May,  1858,  the  lessors  executed  to  C,  defendant's  testator,  a  sub- 
lease of  the  premises  for  seventeen  years  and  six  months,  from  August 
1,  1858.  C.  covenanted  "  to  assume,  pay  off,  and  discharge  "  said  mort- 
gage. In  August,  1858,  said  lessees  executed  to  C.  another  instrument, 
by  which  they  agi-eed,  upon  his  compliance  with  the  covenants  in  said 
sub-lease,  at  the  expiration  of  the  term  the]*ein  specified,  **  at  and  upon 
the  application"  of  C,  or  assigns,  to  grant  a  renewal  for  the  further 
term  of  eighty-five  days,  and  to  execute  an  assignment  of  the  right  of  said 
lessees  to  a  renewal  of  the  original  lease,  or  to  a  payment  of  the  moneys 
awarded  to  them  for  the  value  of  the  buildings  and  improvements.  C. 
assigned  the  sub-lease  and  agreement;  the  holder  thereof  made  no 
application  for  a  renewal,  as  authorized  by  the  agreement ;  but  on  the 
contrary  gave  written  notice  that  he  would  not  avail  himself  of  such 
right ;  and  at  the  explication  of  the  term  specified  in  the  sub-lesuse  sur^ 
rendered  the  premises.  Plaintiff  paid  the  moi*tgage,  received  fi-om  the 
lessors  an  agi'eed  price  for  the  improvements,  and  took  a  new  lease.  In  an 
action  on  the  covenant  of  C.  to  pay  the  mortgage,  Jield,  that  plaintiff  was 
entitled  to  recover ;  that  under  said  covenant  a  cause  of  action  arose 
upon  failure  of  C.  to  pay  the  mortgage  when  it  became  due  and  payable ; 
that  conceding  the  sub-lease  and  subsequent  agreement  were  to  be  taken 
and  construed  together,  the  covenant  of  C.  in  the  former  was  not  modi- 
fied or  affected  by  the  latter ;  also,  that,  as  neither  C.  nor  his  assigns 
availed  themselves  of  the  privileges  of  renewal,  all  their  rights  termi- 


118  Hume  v,  Hendrickson.  [Dec, 


statement  of  case. 


nated  at  the  expiration  of  the  term  specified  in  the  sub-lease,  the^ origi- 
nal lessees  were  at  liberty  to  deal  with  the  property  as  they  chose,  and 
their  subsequent  action  furnished  no  defense. 

(A^rg^ied  November  19, 1879 ;  decided  December  2, 1879.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Coiiimou  Pleas,  in  and  for  the  city  and  county  of  New  York, 
reversing  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  upon  a  covenant  on  the  part  of 
Albeiii  Clark,  defendant's  testator,  hereinafter  stated. 

The  referee  found,  substantially,  the  following  facts  : 

On  or  about  the  1st  day  of  May,  1855,  one  William  C. 
Ehinelander  and  Mary,  his  wife,  executed  to  James  Hume 
and  William  H.  Hume,  a  lease  of  certiiin  premises  in  the 
city  of  New  York  for  the  term  of  twenty-one  years  from 
May  1,  1855,  at  and  for  the  annual  rent  of  $4,000.  The 
lessees  agreed  to  erect  a  building  upon  the  demised  premises 
as  specified,  costing  at  least  $25,000,  within  one  year  after 
the  commencement  of  the  term.  The  lessors  covenanted 
that  if  the  building  was  so  erected  they  would  at  the  expira- 
tion of  the  term,  at  their  option,  either  pay  for  the  building 
and  improvements,  or  execute  a  new  letise  for  a  further  term 
of  twenty-one  yeai's,  the  rent  for  the  new  term  and  the  value 
of  the  improvements  to  be  fixed  by  api^raisers.  By  agreement 
of  the  same  date,  said  Rhinelandcr  agreed  with  the  Humes 
that,  upon  the  completion  of  a  building  upon  the  lot  demised 
as  covenanted,  ho  would  advance  to  them  $20,000,  secured 
by  their  bond  and  a  mort^rage  upon  the  said  lease  and  the 
said  building.  The  lessees  having  erected  the  said  building 
executed  to  Rliinelander  their  bond  of  $20,000,  payable  on 
the  4th  day  of  December,  1862,  with  interest,  secured  by 
their  mortgage,  upon  their  interest  in  the  premises  demised. 

Thesaid  lessees,  by  indenture  dated  to  May  1, 1858,  demised 
to  said  Albert  Clark  the  said  premises  for  the  term  of  seven- 
teen years  and  six  months,  from  the  1st  day  of  August,  1858; 
z\  ^.,  until  the  1st  day  of  Februaiy,  1876,  the  said  Clark, 
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covenanting  to  pay  the  Humes  the  yearly  rent  of  $4,000, 
to  keep  and  perlbrm  the  covenants  made  by  the  Humes, 
in  their  lease  from  Rhinelandcr,  and  to  assume,  pay  off 
and  discharge  the  said  mortgage  of  $20,000,  with  inter- 
est thereon,  from  the  1st  day  of  May,  1858.  By  an 
agreement  between  the  Humes  and  said  Clark,  dated  the  2d 
August,  1858,  after  reciting  the  foregoing  lease,  in  consid- 
eration thereof,  and  for  other  good  and  suflScient  considera- 
tions, the  Humes  agreed  with  Clark  that,  upon  his  faithfully 
complying  with  all  the  covenants  and  agreements  of  said 
lease,  at  and  upon  the  expiration  of  the  term  of  said  lease, 
they  would  *'at  and  upon  the  application  of  the  said  Clark, 
his  executoi*s,  administrators  or  assigns,"  grant  a  renewal  of 
said  lease,  upon  the  same  conditions,  etc.,  for  the  further  tenn 
of  eighty-five  days,  and  would  also  execute  and  deliver  to  him 
an  assignment  of  all  their  equitable  interests,  under  and  by 
virtue  of  the  covenants  contained  in  the  lease  to  them, 
for  the  renewal  of  said  lease,  and  would  authorize  and  em- 
power the  said  Clark,  his  executors,  administratoi-s  or  jxssigns 
to  receive  to  and  for  his  or  their  use  all  moneys  that  might 
be  awarded  and  become  payable  to  them,  the  said  Humes, 
under  and  by  virtue  of  the  said  lease,  for  the  value  of  the 
buildings  and  improvements  upon  the  demised  premises.  On 
or  about  the  1st  of  February,  1860,  Clark  assigned  to  the 
Excelsior  Fire  Insurance  Company  the  lease  to  him  from 
the  Humes,  and  also  the  agreement  of  August  2,  1858, 
subject  to  the  covenants  and  conditions  therein  contained, 
which  the  said  Excelsior  Fire  Insurance  Company  undertook 
and  agreed  tp  perform,  except  so  far  as  said  covenants  had 
been  performed  or  released.  On  or  about  the  28th  of  Febru- 
ary, 1872,  Marcus  F.  Hodges,  as  receiver  of  the  said  insurance 
company,  assigned  to  one  Monmouth  B.  Wilson,  and  on  or 
about  the  22d  March,  1872,  said  Wilson  assigned  to  Walter 
H.  Lewis  said  lease  and  agreement  by  assignments  con- 
taining, substantially,  the  same  provision  as  the  assignment 
from  Clark  to  the  Excelsior  Fire  Insurance  Company.  The 
.sum  secured  by  the  bond  and  mortgage  from  Rhineknder  was 
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not  paid  by  Clark,  or  by  any  of  those  who  succeeded  to  his- 
leasehold  interest ;  and  on  the  24th  of  December,  1875,  fore- 
closure proceedings  were  instituted  by  said  Rhinelander  against 
the  Humes  and  othera  to  foreclose  the  mortgaged  premises, 
and  to  hold  the  Humes  liable  on  their  bond  in  case  of  deficiency 
upon  the  sale.  Upon  the  20th  of  Januaiy,  187G,  Walter  H. 
Lewis  gave  written  notice  to  the  Humes  that  he  would  not 
avail  himself  of  the  renewal  rights  reserved  in  the  agi'eement 
between  the  Humes  and  Clark  of  August  2,  1858,  and  sur- 
rendered possession  to  tlK3  Humes  of  the  premises  on  the  first 
of  Febniary  following.  Proceedings  were  thereupon  taken 
in  February,  1876,  in  accoi-dance  with  the  provisions  of  the 
original  lease  from  Rhinelander  to  the  Humes,  for  a  valua- 
tion of  the  buildings  on  the  demised  lot,  and  to  determine 
at  what  rent  a  new  lease  should  be  granted.  The  arbitrators 
made  their  award  on  the  26th  of  February,  1876,  valuing 
the  building  at  $25,000,  and  determining  the  rent  for  tho 
new  lease  to  be  given  in  accordance  with  the  terms  of  the 
first  lease  at  $5,000.  On  the  2d  March,  1876,  Rhine- 
lander,  by  notice  to  the  Humes,  made  his  election  in  con- 
formity to  the  provision  of  the  original  lease  to  grant  a 
renewal.  On  the  14th  April,  1876,  plamtifi*  and  Alexander 
W.  Hume,  who  had  acquired  all  the  interest  of  James  Hume 
under  the  original  lease,  in  consideration  of  the  sum  of  $20,000, 
sold  all  their  right,  title  and  interest  in  and  to  the  build- 
ing to  Rhinelander,  who  thereupon  executed  to  them  a  lease 
for  the  term  of  twenty-one  years  at  the  annual  rent  of  $6,400. 
On  the  same  day  and  at  the  same  time  the  bond  and  mort- 
gage, with  the  interest  thereon  and  the  costs  of  foreclosure, 
were  paid  by  phiintiff.  On  the  16th  ot  May,  1876,  James 
Hume  assigned  to  the  plaintiff  all  his  interest  in  all  claims 
arising  out  of  the  covenants  of  Albert  Clark. 

Upon  these  facts,  the  referee  found,  as  matter  of  law,  that 
defendants'  testator  never  acquh-ed  any  right  or  title  to  the 
building  which  was  upon  the  demised  premises  at  the  time 
of  the  lease  to  him,  and  that  his  estate  wjis  liable  for  his  fail- 
ure to  pay  off  and  discharge  the  bond  and  mortgage  assumed 
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by  him  in  said  lease,  and  directed  judgment  for  the  amount 
thereof.     Judgment  was  entered  accordingly. 

Edmund  Randolph  Robinson^  for  appellant  A  cause 
of  action  against  defendant's  testator  for  breach  of  the 
covenant  contained  in  the  sub-lease  to  him  accrued  in  favor 
of  plaintiff  and  James  Hume  on  December  4,  1862,  when 
the  mortgage  d^bt  became  due  and  Clark  failed  to  pay 
off  and  discharge  it.  (^Post  v.  Jackson,  17  J.  R.,  239  ; 
affirmed  in  Court  of  Errors,  Jackson  v.  Post,  17  id.,  479  ^ 
ThoTnas  v.  Allen,  1  Hill,  145;  Cody  v.  Allen,  22  Barb.^ 
388 ;  Gilbert  v.  Wyman,  1  N.  Y.,  550;  Tyler  v.  Ives,  id., 
554 ;  Rector,  etc.,  Trinity  Ch,  v.  Higgins,  48  id.,  532 ; 
Belloni  v.  Freeborn,  63  id.,  383 ;  Martin  v.  Court,  2 
Term  K.,  640  ;  Toussantv.  Martinnaut,  2  id.,  100  ;  Hodgson 
V.  Bell,  7  id.,  97.)  Plaintiff  and  James  Hume  were  under 
no  obli«:ation  to  make  a  transfer  until  defendant's  testa- 
tor  had  offered  to  assume  the  obligations,  as  well  as  to 
receive  the  benefits  of  their  reversionary  interest.  (1 
Pareons  on  Cont.  [6th  ed.],  538  ;  Bruce  v.  Tilson,  25  N.  Y.^ 
197  ;  M'JSTit  v.  Clark,  7  J.  K.,  465  ;  Kerr  v.  Purdy,  51  K 
Y.,  629  ;  Maxwell  v.  Ward,  13  Price,  674  ;  Allen  v.  HiUanr 
1  Fonbl.  Eq.,  432 ;  Rubery  v.  Jarvise,  1  Terra  R.,  229  ; 
Maxwell  Y.Ward,  13  Price,  674;  Eaton  v.  Lyon,  3  Vcs. 
Jr.,  690  ;  City  of  London  v.  Mitford,  14  id.,  41 ;  Harriet 
V.  Bryant,  4  Eussell,  89  ;  Bayley  v.  Corporation,  3  B.  C 
C,  529  ;  McCracken  v.  Finley,  Sneed  [Ky.],  195  ;  Adams' 
Eq.  [Am.  ed.],  88,  89  ;  B'klyn  R.  Co.  v.  Brawn,  38  IIow. 
Pr.,  444.)  Defendant's  testator  has  had  the  whole  consider- 
ation for  his  covenant,  and  cannot  refuse  to  discharge  it  on 
the  ground  that  any  part  of  the  consideration  remains 
unperformed.  But  if  he  had  only  received  a  part,  it  is  no 
bar  to  an  action  on  his  covenant  that  another  part  of  the 
consideration  has  not  been  performed.  (Pai-sons  on  Cont. 
[eth  ed.],  527-533,  notes  Q  and  E,  also  pp.  676,  677; 
Boone  v.  Eyre,  1  H.  Bl.,  273  ;  McCiillmgli  v*  Cox,,  6  Barb., 
386  ;  Betts  v.  Perine,  14  Wend.,  219  ;  Tompkim  v.  Elliotl^ 
SiCKELS— Vol.  XXXIV.         16 
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5  id.,  496.)  The  covenant  to  pay  the  mortgage  was  not 
concurrent  with  or  dependent  upon  the  covenant  to  assign 
the  reversion,  and  never  became  concurrent  with  or  depend- 
ent upon  such  covenant,  but  was  an  independent  undertaking, 
{Smith  V.  Betts,  16  How.  Pr.,  251 ;  Box  v.  i>ey,  3  Wend., 
356 ;  IJeij  v.  Box,  9  id.,  129,  133.) 

William  P,  Ohmnbers,  for  respondent.  Covenants  should 
be  construed  according  to  the  meaning  of  the  parties  and 
the  good  sense  of  the  case.  (2  Pareons  on  Cont.  [6th  ed.], 
676;  Ttitclde  v.  Atkinson,  10  East,  295;  Glahohn  v.  HaySy 
2  M.  &  G.,  266;  Barruso  v.  Madan,  2  J.  R.,  148;  Smith 
V.  Woodhome,  2  B.  &  P.,  240;  Morton  v.  Lamb,  7  Term 
R.,  130;  GJazehrook  v.  Woodroiv,  8  id.,  371;  Wrirjld  v. 
Smith,  4  Watts  &  Scrg.,  533;  Toinpkins  v.  Elliott,  5  Wend., 
496.)  The  time  of  payment  of  the  mortgage  was  not  of 
the  essence  of  the  contract,  because  it  had  not  been  made 
so.  {Iliibbell  V.  Von  Scheming,  49  N.  Y.,  326.)  AVhere 
one  party  is  to  do  a  thing  on,  or  upon,  or  when  another 
party  does  another  thing,  the  former  cannot  compel  tiie 
latter  to  perform  without  tendering  an  offer  of  performance 
on  his  part.  {Adams  v.  WilHatus,  2  W.  &  S.,  227;  Bivine 
V.  Bivine,  58  Barb.,  264;  Bunham  v.  3Iaso7i,  4  Seld., 
508;  Culver  v.  Burgher,  21  Barb.,  234.)  The  covenant 
of  Clark  to  pay  the  mortgage  which,  before  February  1, 
1876,  might  have  been  enforced  as  a  condition  precedent, 
at  that  date  became,  by  lapse  of  time,  a  covenant  concur- 
rent or  dependent  so  far  that  the  Humes  could  not  enforce 
it  without  averring  readiness  or  offer  to  perform  on  their 
part.  {Gillum  v.  Bennis,  4  Ind.,  417;  Invin\.  Bee,  34  id., 
319;  Beecher  v.  Conradt,  13  N.  Y.,  1U8.)  It  does  not 
necessarily  render  a  covenant  independent  that  it  go(»s  only 
to  a  part  of  the  consideratiou.  {Grant  v.  Jolinson,  5  N.  Y., 
247.)  Under  tlio  lease  to  Clark,  and  the  agreement  of  sec; 
ond  of  August,  Clark  accjuired  an  equitable  interest  iu  the 
renewal  for  the  eighty-five  days,  and  also  in  the  "  equitable 
interests  "  which  the  Humes  had  under  the  Rhinelander  lease 
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in  the  covenant  of  the  Khinelanders,  for  a  new  twenty-one  year 
lease  or  for  pajonent  for  the  building.  {ChaT^ion  v.  Brau  n, 
6  J.  Chy.,  402;  Hathaway  v.  Paine,  34  N.  Y.,  103;  Sug- 
den  on  Vend.  [8th  Am.  ed.],  175.)  A  right  to  a  specific 
performance  is  available  as  an  equitable  defense  in  this 
action.  (Story's  Eq.  Jiir.,  §  76;  Laird  \.  Smith,  44  N.  Y., 
619;  Duffy  \.  0'I)onavan,46  id.,  227;  Ilubbelly.  Von  Shoe^ 
ning,  49  id.,  330,  331;  Giles  v.  Austin,  62  N.  Y.,  486;  Fry 
on  Spec.  Pcrf.  [2d  Am.  ed.],  412;  Willard's  Eq.  [Potter's 
ed.],  295;  Waters  v.  Travis,  9  J.  R.,  465;  AllertonY.  Johnson^ 
3  Sandf.  Chy.,  72;  Dobson  v.  Pearce,  12  N.  Y.,  166;  Post 
V.  8j)rague,  12  How.,  358;  If.  Y.  C.  Ins.  Co.  v.  NaL  P. 
Ins.  Co.,  4  Kern.,  90;  Vassar  v.  Livingston,  13  N.  Y.,  248; 
Voorhie's  Code,  §  150;  Story's  Eq.  Jur.,  §  1521.)  Only 
damages  for  the  actual  injury  sustained  could  be  recovered. 
(Sedg.  on  Dam.  [4th  ed.],  235,  259,  430;  2  Pai-s.  on  Con. 
[3d.  ed.],  432.)  Plaintifl*  was  chargeable  with  the  benefits 
accruing  to  him  as  agauist  his  claim  for  damages.  {Laror 
way  V.  Perkins,  10  N.  Y.,  371;  Baker  v.  Connell,  1  Daly, 
469;  Harris  v.  Bernard,  4  E.  D.  Smith,  195;  Levemjoorth 
V.  Packer,  52  Barb.,  132;  Vassar  v.  Livingston,  3  Kern., 
256;  2  Duer,  642;  6  Bosw.,  458;  Henning  v.  Punnett,  4 
Daly,  545;   Taylor  \.  Bead,  4  Paige,  561.) 

Danforth,  J.  The  defendant  claims  that  the  lease  from 
William  and  James  Hume  to  Clark,  dated  May  1, 1858,  and 
the  agreement  between  these  parties,  dated  August  2,  1858, 
are  in  pari  materia  and  should  be  construed  together.  It  is 
in  this  aspect  that  the  defendant's  case  is  the  strongest,  and 
while  we  are  not  satisfied  that  it  could  be  sustained  upon 
the  evidence  or  by  any  just  inference  from  the  contents  of 
the  papers,  we  shall,  in  our  examination  of  the  question  pre- 
sented on  this  appeal,  regard  the  claim  as  established.  At 
the  time  of  the  execution  of  those  instruments,  James  and 
William  H.  Hume  were  liable  upon  their  bond  to  Rhine- 
lander,  dated  December  4,  1855,  in  the  sum  of  $20,000, 
paya])le  December  4,  1862,  and  the  premises  in  question 
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were  mortgaged  to  secure  its  payment  Under  the  lease  of 
May  1,  1858,  from  James  and  William  H.  Hume,  Clark 
acquired  the  right  to  the  use  of  the  mortgaged  premises  for 
the  term  of  seventeen  years  and  six  months  from  the  1st 
of  August,  1858,  "  paying  therefor  the  yearly  rent  of  $4,000," 
and  subject  to  the  provisions  of  a  lease  executed  by  the 
Humes  to  Roder  and  othei-s  (the  terms  of  which  do  not 
appear),  and  subject,  also,  to  all  the  provisions,  covenants 
and  conditions  contained  in  the  lease  of  the  premises,  bear- 
ing date  May  1,  1855,  executed  by  Rhinelander  and  wife  to 
the  Humes,  and  as  to  the  performance  of  the  stipulations 
and  covenants  in  these  two  instruments,  Clark  was  to  stand 
in  their  place.  It  is  also  provided  therein  that  the  lease  is 
subject  to  the  mortgage  above  referred  to,  and  Clark  covenants 
and  agrees  to  pay  off  and  discharge  the  same  with  interest 
from  the  1st  day  of  May,  1858.  The  lease  contams  these 
covenants  and  is  signed  by  Clark.  We  have,  therefore,  an 
express  and  fonnal  covenant  on  hLs  part  for  the  payment  of 
the  mortgage,  and  it  was  apparently  as  much  the  induce- 
ment or  consideration  for  the  letting  by  the  Messrs.  Hume 
as  was  his  promise  to  pay  the  annual  rent.  No  provision 
is  made  for  its  re-payment  or  any  contingency  suggested 
upon  the  happening  of  which  he  shall  be  relieved.  His 
position  in  regard  to  it  is  in  no  sense  different,  so  far  as  the 
instrument  of  May  first  is  concerned  than  it  would  have  been 
if  he  had  paid  the  sum  of  $20,000  in  caah  at  the  time  of  its 
execution  as  a  bonus  or  premium  for  the  lease.  As  it  was,  he 
became  bound  at  that  moment  to  discharge  the  mortgage ;  the 
interest  as  it  accrued  from  time  to  time  and  the  principal  sum 
when  the  mortgiigo  came  to  maturity  ;  and  there  is  not,  in 
tlie  instrument  by  which  this  obligation  was  assumed,  any  pro- 
vision for  the  return  to  him  of  any  benefit  of  any  kind,  save  in 
the  enjoyment  of  the  premises.  Nor  do  we  understiuid  that  the 
learned  counsel  for  the  respondent  or  the  learned  court  whose 
judgment  is  under  review,  claim  othei'wise  ;  but  the  judgment 
and  cont<jntion  here,  in  its  support  is  put  upon  the  ground 
that  the  agreement  of  August  2,  1858,  warrants  and  requires. 
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a  very  different  construction.  So  far  aa  the  question  in  hand 
is  concerned,  wo  discover  no  such  necessity,  nor  do  we  find 
in  it  any  term  or  provision  material  to  the  case  and  affecting 
the  point  in  dispute.  The  conclusion  reached  upon  the  lease 
of  May  first  is  that  the  obligation  on  the  part  of  Clark  in 
respect  to  the  mortgage  was  absolute  and  unconditional.  It 
does  not  seem  to  have  been  modified  by  the  agreement  of 
the  second  of  August.  Under  that  instrument  he  would,  at 
the  expiration  of  the  term  granted  in  May,  be  entitled  to  a 
renewal  of  the  lease  at  the  same  rate  of  rent  for  'the  further 
tenn  of  eighty-five  days,  and  an  assignment  of  all  the  equit- 
able interests  of  the  Messrs;  Hume  imdcr  the  covenants  con- 
tained in  the  lease  from  Ehinelander  to  them  of  May  1,  1855, 
for  a  renewal  of  said  lease  from  Ehinelander,  and  an  authority 
or  power  to  receive  to  his  own  use  all  moneys  that  might  be 
awarded  and  become  payable  to  the  Messrs.  Hume  mider  the 
leiisc  from  Ehinelander,  for  the  value  of  the  buildings  and 
improvements  upon  the  premises.  There  is  here  no  reference 
to  the  mortgage,  or  to  the  liability  of  Clark  to  pay  it ;  and 
incorporating  these  provisions  into  the  lease  of  May  1,  1858, 
would  not  affect  its  terms.  It  would  add  to  the  undertaking 
of  the  Me&srs.  Hume,  but  would  not  diminish  their  right  to 
have  the  mortgage  paid  by  Clark.  Nor  was  Clark  to  derive 
any  benefit  from  this  fresh  undeitaking  on  the  part  of  the 
Messrs.  Hume,  unless  he  concluded  to  take  a  renewal  of  the 
lease  and  applied  therefor.  Some  action  on  his  part  was 
necessary  and  to  be  taken  a  reasonable  time  before  the 
renewal  could  be  required.  (Leake  on  Con.,  678;  M^NiU 
V.  Clark,  7  J.  E.,  465;  Maxwell  v.  Ward,  13  Price,  674.) 
It  must  be  conceded  that  in  this  respect  there  was  not  only 
an  entire  omission  on  Clark's  pait,  but  by  his  own  act  ho  put 
it  out  of  his  power  to  make  the  election.  The  mortgage 
became  due  December  4,  1862.  It  had  not  been  paid,  and 
in  the  meantime  Clark,  on  the  1st  of  February,  1860,  for  a 
valuable  consideration,  sold  and  traasferred  the  two  instru- 
ments above  referred  to  of  May  first  and  August  second  to 
the  Excelsior  Fire  Insurance  Company,  and  in  terms  assigned 
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to  them  all  his  right  of  reucwul  of  said  lease  **  or  payment  for 
buildings  and  improvements  as  therein  provided,  with  all  the 
premises  therein  mentioned  and  described,  and  the  buildings 
thereon  with  the  appurtenances,"  subject  to  the  covenants  and 
conditions  contained  therein,  and  all  of  which  the  insurance 
company  undertook  to  perform ;  and  subject  also  to  the 
mortgage  above  mentioned.  Afterwards  through  several 
mesne  assignments  similar  in  form  to  the  one  just  referred 
to,  the  instruments  of  May  first  and  August  second,  and  the 
rights  and  privileges  thereunder,  became  vested  in  one 
Lewis,  and  he,  on  the  20th  of  January,  1876,  gave  notice 
to  the  Messi*s.  Hume  that  he  should  not  avail  himself  of  the 
privilege  of  renewal  given  by  the  papers  referred  to,  and  on 
the  1st  day  of  February,  1876,  he  surrendered  the  premises 
to  them.  There  Wiis  not  only  then  an  omission  on  the  part 
of  Clark  or  his  assigns  to  avail  themselves  of  the  privilege 
of  renewal, —  and  on  this  depended  the  other  rights, —  but 
there  was  an  absolute  refusal  to  accept  a  renewal  of  the  lease 
and  it  is  difficult  to  see  how,  after  that,  any  right,  legal  or 
equitable,  under  either  of  the  instruments  referred  to, 
remained  in  Clark  or  his  assigns.  The  Messi-s.  Hume  were 
then  at  liberty  to  deal  with  the  property  and  the  interests 
conferred  by  the  lease  from  llhinelander  to  them  as  they 
should  choose.  Under  this  lease  it  was  optional  with  Eliine- 
lander  at  the  expiration  of  the  term  granted  by  it  (twenty- 
one  years  from  the  1st  day  of  May,  1855)  to  pay  for  the 
building  erected  by  the  Messi-s.  Hume  on  the  premises,  at  a 
valuation  ascertained  as  therein  provided,  or  grant  to  them  a 
new  lease  for  the  further  term  of  twenty-one  years  at  a  rent 
fixed  by  certain  persons  to  be  selected  for  that  purpose.  On 
proceedings  had  for  these  purposes  as  provided  in  the  lease 
the  buildings  were  appraised  at  $25,000,  and  the  rent  at 
which  a  new  lease  might  be  granted  was  fixed  at  $5,000. 
Rhinelander  elected  to  give  a  new  lease,  but  in  the  mean- 
time, the  mortgage  remaining  unpaid,  he  had,  in  December^ 
1875,  begun  proceedings  for  its  foreclosui-e.  Prior  t(j  the 
14th  of  April,  1876,  James  Hume  transfeiTcd  his  interest  in. 
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the  lease  from  llhinclauder  to  William  H.  Hume  and  Alexander 
W-  Ilume,  and  they,  on  the  nineteenth  of  April,  sold  the  build- 
ing erected  by  James  and  William  Hume  to  Rhinelander  for 
$20,000,  which  he  paid,  and  they,  (William  H.  and  Alexander 
W.  Hume),  at  the  same  time  paid  up  the  mortgage  and  costs 
of  foreclosure,  and  took  a  lease  of  the  premises  from  Khine- 
landcr  for  twenty-one  years  at  the  annual  rent  of  $6,400. 
In  these  events  we  are  unable  to  discover  any  defense  against 
the  plaintilf's  claim.  The  undertaking  on  the  part  of  Clark, 
absolute  in  the  firet  instance  was  not  subsequently  cut  down 
01  qualified.  His  liability  was  not  for  such  deficiency  as 
might  remain  due  after  the  mortgaged  premises  had  been 
sold  and  the  proceeds  applied  upon  the  mortgage,  but  for 
the  payment  of  the  whole.  Nor  was  it  to  save  the  Messrs. 
Hume  harmless, —  if  that  had  been  its  purpose,  very  differ- 
ent language  would  have  been  employed, —  but  to  pay  the 
mortgage  ;  and  Ilume^s  right  of  action  was  complete  and 
perfect  the  moment  the  mortgage  became  due  and  remained 
unpaid.  {Poi't  v.  Jackson^  17  J.  R.,  239;  affirmed  id.,  479; 
Thomas  v.  Allen,  1  Hill,  145;  Gilbert  v.  TFVman,  1  N.  Y., 
550;  Rector  y,  Iliggiiis  48  id.,  532;  Belloni  y.  J^reebom,  63 
id.,  383.) 

Nor  am  I  able  to  see  how  the  course  pui-sued  by  Alexander 
and  William  Hume  is  open  to  the  objection  that  it  was 
legally  prejudicial  to  Mr.  Clark  or  his  estate.  None  of  the 
conditions  undertaken  by  Clark  were  performed,  and  the 
Humes  were  bound  to  pay  their  bond  and  mortgage.  There 
was  nothing  in  the  relations  of  the  parties  or  in  the  various 
reciprocal  obligations  covered  by  the  agreements  in  question 
which  prevented  them  or  their  assigns  from  dealing  with 
the  property  to  their  own  advantage.  The  most  favorable 
view  of  Clark^s  position  is,  that  under  the  agreement  of 
August  2d,  he  acquired  an  option  which  if  he  had  retained 
and  exercised  would — as  we  now  see — ^have  entitled  him  to 
a  further  lease  for  the  term  of  twenty-one  yeara  at  the 
increased  rent  of  $5,000.  He  would  still  haye  been  bound 
to  pay  the  Hume  mortgage,  and  would  not  have  received 
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anything  for  the  value  of  the  buildings  ;  for  Rhinelander 
having  elected,  as  he  lawfully  might,  to  give  the  lease,  was 
thus  relieved  from  the  other  alternative  and  could  not  have 
been  compelled  to  pay  for  the  improvements.  {Rutgers  v. 
Hunter y  6  John.  Ch.,  215.)  It  is  not  unlikely  that  Lewis 
had  in  view  this  result  when  he  surrendered  the  premises 
and  refused  to  go  further  in  the  matter.  At  least  he  did 
not  choose  to  be  burdened  with  it.  However  that  may  be, 
he  exercised  the  option  which  he  had  bought  of  Clark  and 
declined  the  renewal,  and  this,  was  binding  and  irrevocable. 
The  plaintiff  acted  upon  this  refusal  and  made,  as  the  defendant 
now  claims,  a  good  bargain  ;  but  if  so  (although  the  answer 
alleges  the  contrary),  this  was  done  without  fraud  or  misbe- 
havior towards  Clark  or  his  assigns.  Nor  does  the  defendant 
even  now  offer  to  relieve  "William  H.  and  Alexander  Hume 
from  the  burden  of  this  bargain  ;  they  stand  as  lessees  of  the 
premises  for  the  term  of  twenty-one  years,  at  an  annual  rent 
of  $6,400,  and  if  the  defendant  should  succeed  in  this  action, 
they  would  remain  liable  and  the  defendant  free  from  the 
obligation  assumed  by  his  test^xtor  upon  a  full  consideration. 
Such  a  result  would  be  most  unjust.       J 

As  these  views  lead  to  the  conclusion  that  the  defendant 
estal)lishcd  no  defense,  it  is  umiecessary  to  consider  other 
questions  presented  by  the  learned  counsel  for  the  respond- 
ent;  for  however  answered  they  fail  to  disclose  any  ground 
on  which  the  order  of  the  General  Term  can  stand.  It 
should  therefore  be  reversed,  and  the  judgment  entered  on 
the  rcpoi-t  of  the  referee  affirmed,  with  costs. 

All  concur. 

Order  revei'sed  and  judgment  affirmed. 
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Chari-es  O.  Cornes,  Appellant,  v.  Ajsnmisw  J.  Wilkin, 

Executor,  etc.,  Kespoudent. 

The  provisions  of  the  Revised  Statutes  (2  R.  S.,  88,  §}  34,  et  seq.)  in  refer- 
ence to  publication  by  executox'S  and  administrators  of  notice  to  those, 
havingp  claims  against  the  deceased,  to  exhibit  them,  and  the  provision 
{§  28)  limiting  the  time  for  commencing  suits  upon  claims  disputed  or 
rejected,  include  claims  which  ai-e  contingent,  as  well  as  those  where  the 
liability  is  certain  and  fixed. 
Plaintiff  and  B.^  defendant's  testator,  were  coHSuretiea  upon  an  undertak- 
ing given  on  appeal ;  the  judgment  appealed  from  was  nffirmed  July,  6 
1^73  ;  an  action  was  commenced  against  plaintiff  August  28,  1873  ;  j  udg- 
ment  w£i8  perfected  therein  against  him  September  17,  1873,  which  he 
paid  November  11,  1873.     Defendant  obtained  an  order  for  the  publi- 
cation of  notice  to  creclitors  September  13,  1873,  and  such  notice  was  on 
that  day  published.     Plaintiff  served  upon  defendant  a  claim  for  con- 
tribution, April  17,  l*"?*,  which  was  immediately  rejected.     This  action 
upon  such  claim  was  commenced  November  '27,  1876.      7/e{</,  that  the 
six  months  limitation,  prescribed  in  said  statute,  applied  to  the  claim  ; 
that  the  fact  that  the  first  publication  of  notice  was  prior  to  the  estab- 
lishment of  plaintiff's  liablility  wa^  immaterial ;  and  that  the  action  was 
barred. 
Also,  hdd,  that.aTi  omission  of  a  middle  letter  in  the  name  of  the  testator, 
in  the  noticed  published,  wan  immaterial :  and  that  this  was  so,  although 
there  was  a  person  living  of  the  same  name  as  that  published,  as  the 
law  recognizes  but  one  Christian  name,  and  as  it  did  not  mislead. 
Defendant,  in  May,  18 74,  wrote  to  pLiintiff's  attorney,  offering  to  submit 
the  controversy  under  section  372  of  the  Code  of  proceedure  ;  said  attor- 
ney wrote  a  letter  in  March,  1876,  accepting  the  proposition,  to  which 
defendant  made  no  reply.     Helii,  that  the  offer  was  not  a  w  aiver  of  the 
statute  ;  that  to  constitute  a  waiver  the  offer  should  have  been  aooepted 
within  the  six  months,  and  this  followed  by  an  actual  submission. 

(Argued  November  20,  1879  ;  decided  December  2, 1879. ) 

• 

Appeal  from  judgment    of    the  General   Term   of    th® 
Supreme  Court,  in  the   fourth  judicial   department,  in  favor 
of  defendant,  entered  upon  an  order  setting  aside  a  verdict 
in  favor  of  plaintiff  and  direc ring  judgment    for  defendant*    . 
(Reported  below,  14  Hun,  428.) 

This  action  was  brought  for  contribution  as   between   co- 
sureties. 

On   the  28th  day  of  September,  1872,  one  Ann  Burgess 
recovered  a  judgment  in  the    Snpreme  Court  against  Joseph 
Sickles— Vol  XXXIV.  17 
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Eaton.  Eaton  appealed,  giving  a  joint  undertaking  executed 
for  that  purpose,  signed  by  the  plaintiff  and  by  the  defend- 
ant's testator,  Charles  M.  Brockway.  On  the  5th  day  of 
July,  1873,  the  judgment  against  Eaton  wiva  aiBrmed.  Said 
Brockway  died  on  the  3d  day  of  January,  1873.  On  the 
28th  day  of  August,  1873,  said  Ann  Burgess  commenced  an 
action  against  the  plaintiff  as  surviving  obligor  on  said  under- 
taking, which  action  was  prosecuted  to  judgment ;  said  judg- 
ment being  perfected  September  11,  1873,  execution  thereon 
was  issued,  and  plaintiff  paid  the  amount  of  the  execution  on 
the  11th  day  of  November,  1873.  On  the  13th  day  of 
September,  1873,  the  defendant,  as  executor,  procured  from 
the  surrogate  of  Monroe  county,  who  had  juiisdiction  thereof, 
an  order  for  the  publication  of  claims  against  the  estate  of  his 
testator,  and  the  notice  for  claims  was  first  published,  in  accord- 
ance with  said  order  on  that  day.  On  the  lotli  day  of  April, 
1874,  plaintiff  presented  to  the  executor  a  claim  for  contri- 
bution claimed  to  have  accrued  to  him  by  virtue  of  his  hav- 
ing paid  the  Burgess  judgment,  which  claim  the  said  exec- 
utor rejected  on  the  same  ddy.  This  action  was  commenced 
the  28th  day  of  November,  1876. 

In  the  notice  so  published  the  deceased  was  called  Charles 
Brockway  ;  there  was  a  Charles  Brockway  at  that  time  liv- 
ing in  the  same  town.  On  May  27,  1874,  defendant  wrote 
the  plaintiff's  attorney  offering  to  submit  the  controversy 
under  section  372  of  the  Code  of  Procedure.  Said  attorney 
wrote  to  defendant  a  letter  March  6,  1876,  accepting  this 
proposition.  No  notice  of  this  letter  was  taken  by  defend- 
ant. The  court  on  trial  directed  a  verdict  for  plaintiff  for 
one-half  the  amount  paid  by  plaintiff,  subject  to  the  opinion 
of  the  court  at  General  Term.  A  verdict  was  rendered 
accordingly. 

W,  -F.  Cogswell,  for  appellant.  Plaintiff's  action  was  not 
barred  by  the  six  months  statute  of  limitations.  (2  R.  S., 
88,  §§  34-40;  Jik.  of  FMkill  v.  Speight,  47  N.  Y.,  668; 
Hoyt  Y.  BonneUf  50  id.,  538.)     That  statute  is  only  applica- 
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i)lc  to  cases  where  the  presentment  and  rejectmeut  of  the 
ultiim  is  after  the  publication  of  notice  requiring  creditors  to 
present  their  cltiims  against  the  estate.  {Tuc/cer  v.  Tucker^ 
4  Keyas,  136;  Hardy  y.  Ames,  47  Barb.,  413.)  The  proof 
of  publication  of  notice  by  the  executor  to  creditors  to  come 
i:i  is  necessary  in  order  to  bar  plaintiff's  claim.  {liroderzc 
y.' Smith,  3  Lans.,  26;  WhUmorew.  Foose,  1  Denio,  160; 
Hardy,  Adniy:.  v.  Ames,  47  Bai'b.,  414;  Murray  v.  S7mVi, 
9  Bosw.,  691;  Hoyt  v.  Boanett,  50  N.  Y,,  542,)  Notice 
requiring  claims  to  be  presented  to  the  executor  at  the  oflBice 
of  his  attorney,  giving  his  name  and  the  number  of  his  office 
and  street,  is  not  a  compliance  with  the  statute.  (^Murray 
V.  Smith,  9  Bosw.,  691;  Hardy,  Admx.  v.  Ames,  47  Barb., 
415;  Whitmore  v.  Foose,  1  Dcnio,  161.)  Notice  of  rejec- 
tion served  on  the  claimant's  attorney,  who  presented  the 
claim,  is  not  a  compliance ;  the  notice  must  be  given  per- 
sonally to  the  claimant.  (Fan  Saun  v.  Farley,  4  Dalj*-, 
165.)  The  presentation  of  claims  by  claimant,  before  pub- 
lication, is  not  a  compliance  with  the  statute,  and  does 
not  set  it  rmming.  {Whitmore  v.  Foose,  1  Denio,  161; 
Tucker  v.  Tucker,  4  Keyes,  151.)  Though  plaintiff's 
claim  was  contingent  only,  and  not  within  the  statute, 
it  was  proper  to  present  it  to  the  executor.  {Whitmore 
v.  Foose,  1  Denio,  162;  Kidd  v.  Cliapmmx,  2  Barb.  Chy., 
422;  Hoyt  v.  Jionnett,  50  N.  Y,,  545.)  There  was  no  abso- 
lute or  ceiiain  de]>t,  either  in  law  or  in  equity,  due  from 
the  estate  before  plaintiff  paid 'the  debt  of  the  principal. 
{Hoyt  V.  Bormett,  50  N.  Y.,  544;  Jones  v.  Barlow,  62  id., 
204.)  Defendant  by  his  proposition  ^er  se,  waived  the  stat- 
ute, and  abandoned  the  effect  of  his  notice  of  rejection. 
The  statute  was  thereby  suspended,  and  has  never  since  been 
set  in  motion.  {Laiorence  v.  Trustees  Orphan  House,  2 
Denio,  585.) 

JDamel  Holmes,  for  respondent.  The  plaintiff's  claim  was* 
barred  by  the  short  statute  of  limitations.  (3  R.  S.  [6th  ed.], ' 
^  49  [§  38],  p.  97j  Tucker  y.  Tucker,  4  Keyas,  151;  Hardy 
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T.  AmeSf  47  Barb.,  418.)  The  omiseion  of  tho  middle  letter 
of  Charles  Brockway's  name  was  immaterial ;  the  law  rccog- 
iiized  but  one  Christian  name.  (JVewton  v.  Porter,  63  H.  Y., 
141;  Franklin  v.  Tahnadge^  5  J.  K.,  84;  Roosevelt  v. 
Oardimer,  2  Cow.,  463;  Millc  \.  Christie,  1  Hill,  102; 
Aylesworth  v.  Brcfwn,  10  Barb.,  167;  Van  Voorliees v. Budd, 
39  id.,  479;  Clafiin  v.  Griffin,  8  Bos.,  689.)  Publication 
in  one  newspaper  was  sufficient.  {Dolbeer  v.  Casey,  19 
Barb.,  149.)  This  claim  was  a  proper  claim  to  present  in 
writing  within  the  six  mouths.  {Selovery.  Coe,  63  N.  Y., 
438;  Hoyt  r.  Bannett,  50  id.,  538:  Van  Wyck  v.  Seward, 
18  Wend.,  375;  Elwood  v.  Diefendorf,  5  Barb.,  399;  Howe 
V.  Ward,  4  Greenlcaf  [Mc.],  195;  Jackson  v.  Seward,  5 
Cow.,  67;  8  id.,  429;  Fmncisco  v.  Fitch,  25  Barb.,  130; 
3  R.  S.  [6th  cd-],  I).  96,  §  45;  Payne  v.  Mathews,  6  Paigo, 
19;  Westerh  v.  Evertson,  1  Wend.,  632;  TF7^^7e  v.  Story, 
43  Barb.,  124;  Brockett  v.  ^i^A,  18  Abb.,  337;  Goddimj 
V.  Porter,  17  Abb.,  375;  il/a^^er  (/  Whitlocks  Edate,  1 
Tucker,  491;  £by^  v.  Bonnett,  68  Barb.,  629;  Rcdfield's 
Surr.  Practice,  292;  Elwood  v.  Diefendorf,  5  Barb.,,  399; 
8  Wend.,  375.  386;  Uowe  v.  Ward,  4  Green.,  195;  /Jos^e/^ 
V.  Lane,  1  Barb.,  619.)  A  claim  is  rejected  or  disputed  by 
not  being  allowed.  (Tucker  v.  Tucker,  4  Kcycs,  136; 
Cooper  V.  Feller,  6  Lans.,  485;  Fort  v.  Gooding,  9  Barb., 
388.)  There  was  no  such  subsequent  negotiation  as  to 
waive  the  statute.     {Bk.  Fishkillr.  Speight,  47  N.  Y.,  iyijS.) 

MiLLEB,  J.  Upon  the  appeal  from  the  judgment  in  favor 
of  the  plaintiff,  the  General  Term  held  that  the  action  was 
Imrred  by  the  statute  of  limitations  and  dh'ccted  that  a 
judgment  be  entered  dismissing  the  plaintiff's  complaint. 

The  statute,  which  it  is  urged,  operates  as  a  bar  to  the  claim 
of  the  plaintiff  (2  R.  S.,  89,  §  38),  provides  that  '*  if  a  claim 
against  the  estate  of  a  deceased  person  be  exhibited  to  the 
executor  or  administrator  and  be  disputed  or  rejected  by  him, 
and  the  same  shall  not  have  been  referred  the  claimant  shall, 
within  six  months  after  such  dispute  or  rejection,  if  the  debt, 
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or  any  part  thereof,  be  then  due,  or  widiin  six  mouths  after 
fiomfe  part  thereof  shall  have  become  due,  oommeneo  a  suit 
for  the  recovery  thereof,  or  be  forever  barred  from  main- 
taining any  action  thereon,"  etc  The  claim  of  the  plaintiff 
was  as  a  co-surety  upon  a  joint  obligation  with  the  testator 
upon  an  undertaking  on  an  appeal.  A  suit  was  brought 
against  the  plaintiff  and  a  judgment  obtained,  w^iich  was 
paid  by  him.  The  order  for  publication  was  made,  and 
notice  first  published  for  creditors  to  present  their  claims, 
l)ri()r  to  the  judgment  and  about  two  months  before  it  was 
paid  by  the  plaintiff;  and  the  claim  of  the  plaintiff  was  not 
pi>esented  until  eight  months  after  the  notice  had  been  first 
published,  and  was  immediately  rejected  by  the  executor. 
This  action  was  brought  over  two  years  and  one-half  after 
the  claim  was  rejected.  The  plaintiff  insists  that  the  statute 
is  only  applicable  to  cases  where  the  presentment  and  rejec- 
tion of  the  claim  is  after  the  publication  of  notice  for  credit- 
ors to  present  their  clauns  against  the  estate;  that  the 
plaintiff's  claim  was  not  one  which  was  affected  by  the  six 
months'  statute,  and  it  means  only  creditors  who  have  claims 
which  are  due,  or  so  certain  and  absolute  that  they  can  be 
presented  at  any  time  after  the  first  publication,  and  not  a 
contuigent  liability  which,  perhaps,  may  never  arise.  It  is 
also  urged  that  the  claim  of  the  plaintiff  did  not  become 
fixed  and  absolutely  certain  until  two  months  after  the  first 
publication,  and  hence  he  never  had  the  benefit  of  the  full 
six  months  to  which  he  was  entitled ;  and  that  the  short 
statute  of  limitations  did  not  apply. 

The  design  of  the  statute,  requiring  the  publication  for 
creditors  to  present  their  claims,  evidently  was  to  give  notice 
to  pei'sons  holding  demands,  so  that  the  executor  or  admin- 
istrator might  ascertain  the  amount  of  the  indebtedness 
existing  against  the  estate,  and  liquidate  the  same.  It  was 
not  intended  that  any  claim  should  be  excluded ;  and  the 
fact  that  the  debt  was  not  then  due,  or  that  it  was  depend- 
ent upon  a  contingency,  and  hence  was  in  a  condition  of 
nncci-tainty,  so  that  it  could  not  be  made  out,  would  not, 
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we  think,  prevent  the  operation  of  the  statute  of  limitations 
where  there  was  a  failiu^e  to  bring  the  suit  within  the  time 
required.  The  statutes  relating  to  claims  against  deceased 
persons  comprehend  a  gieneral  system  in  reference  to  such 
demands.  Section  thirty-four  provides  for  a  publication 
of  a  notice  to*  creditors  requiring  "  all  persons  who  have* 
claims  to  exhibit  the  same,  with  the  vouchei's  thereof,"  etc* 
The  next  section,  thirty-five,  authorizes  the  executor  to 
require  such  voucher,  and  sections  thirty-six  and  thirty-seven 
make  provision  for  a  reference  to  settle  any  claims  and  the 
proceedings  to  be  had  thereupon.  Theso  are  pi'climinary 
to  section  thirty-eight,  supra^  which  prescribes  the  tinio 
witliin  which  an  action  may  bo  brought,  and  taken  together 
establish  that  it  was  the  intention  of  the  law-makei's  that 
claims  of  every  name,  nature  and  description,  which  exist  or 
are  likely  to  exist  against  an  estate,  shall  be  presented  ixa 
required,  without  defining  with  precision  the  character  oC 
such  claims.  They  embrace  those  which  are  due,  as  well 
i\A  such  as  are  contingent  and  likely  to  become  due,  or 
which  by  any  possibility  may  be  established ;  and  no  good 
reason  is  shown  why  a  person  who  may,  perhaps,  becomo 
liable  to  pay  money,  as  a  co-surety  with  a  deceased  pereoii, 
should  not  make  out  and  present  a  claim  for  contribution^ 
the  same  as  any  other  claimant  against  the  estate  of  such 
co-surety.  Tliis  principle  is  recognized  in  some  of  tho 
reported  cases.  '  In  Iloyt  v.  Bonnett  (50  N.  Y.,  538),  it  was 
laid  down  that  although  the  liability  was  contingent,  it  was 
proper  to  present  the  claims ;  and  although  such  claims  wci*o 
not  an  absolute  charge  upon  the  estate,  tho  contmgent  lia- 
bility continues  and  cannot  be  disregarded  or  rejected  by 
the  executors.  (See  also  Fraiici'ico  v.  jFitck;  25  Barb.,  130; 
White  w  Story,  43  id.,  124.) 

We  think,  therefore,  that  the  claim  might  properly  have 
been  presented,  even  before  judgment  had  been  obtained 
against  the  plaintiff  or  he  had  x^aid  tho  demand;  and  he  lost 
nothing  by  the  publication  of  notice  })ri()r  to  the  time  of  its 
behig   established   against  hiniselu     But   even  if   it   were 
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otherwise,  so  long  as  the  plaintiff  had  an  opportunity  to 
present  and  actually  did  present  his  claim  after  the  adver- 
tisement, and  no  objection  was  made  that  it  was  not  in  duo 
season,  we  do  not  see  that  ho  has  lost  any  rights. 

While  it  may  bo  conceded  that  the  statute  must  be  strictly 
pursued,  as  the  advertisement  and  notice  were  entirely  regu- 
lar, wo  think  that  the  fact  that  the  time  of  its  first  publica- 
tion commenced  prior  to  the  establishment  of  the  plaintiff's 
liability  as  surety  has  no  bearing  upon  the  question  as  to  the 
limitation  of  time  wuthin  which  the  actiou  must  be  brought. 
The  que^ftion  is  not  when  the  advertisement  began  to  take 
eil'ect,  but  when  the  statute  of  limitations  commenced  run- 
riing.  The  provisions  of  the  statute  as  to  the  advertisement 
and  presentation  of  claims  is  one  thiugj  and  that  relating  to 
the  limitation  of  an  action  is  another  matter. 

The  advertisement  prior  to  the  time  when  the  demand 
became  fixed  and  certain  hiis  done  the  plaintiff  no  injury ; 
'  and  he  had  the  same  right  to  present,  and  he  actually  did  so 
present  his  claim,  and  the  same  ijrivilege  to  bring  an  action, 
us  if  the  notice  had  been  first  given  after  his  claim  was  pcr- 
Icct^  The  claim  of  the  plaintiii*'s  counsel,  therefore,  that  ho 
never  had  the  benefit  of  the  full  six  months  in  which  to 
l)resent  his  claim,  after  the  first  publication,  is,  we  think, 
without  merit  and  presents  no  valid  ground  for  a  reversal  of 
the  judgment. 

The  omission  of  the  middle  letter  of  the  name  of  Charles 
Brockway  was,  we  think,  immateriivl,  as  the  law  recognizes 
only  one  Christiau  name.  It  could  not  mislead  the  creditors, 
as  it  related  to  a  person  who  was  deceased ;  and  the  fact  that 
another  man  was  living  of  the  same  name  did  not  alter  tlie 
case.  Tlio  plaintiff  presented  his  claim  by  virtue  of  the 
order  as  published,  and  thus  conceded  that  the  claim  was 
against  the  testator's  estate. 

It  is  also  urged  that  there  was  a  waiver  of  the  statute,  by 
the  proposition  of  the  defendant  to  submit  the  claim  under 
section  372  of  the  Code.  We  think  that  this  communication 
W2k$  merely  inti^'uded  to  fac  ilitate  the  disposition  of  the  case, 
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and  did  uot  in  auy  way  interfere  with  the  written  notico 
which  had  been  given  rejecting  such  claim.  An  offer  to 
refer,  after  a  refusal  to  pay,  will  uot  waive  the  statute : 
{BarJc  of  Flshldll  v.  Speight,  47  N.  Y.,  668.)  It  may  bo 
added  that  the  letter  relied  upon  bore  date  a  little  over  two 
months  after  the.  notice  rejecting  the  claim,  and  it  remained 
uujmswered  for  neai'ly  two  years  after  it  was  sent.  To  con- 
stitute such  waiver,  the  offer  should  have  been  accepted 
within  the  six  months  and  have  been  followed  by  an  actual 
submission,  as  proposed. 

As  the  statute  of  limitations  was  a  bar  to  the  plaintiff's 
right  of  action,  it  is  not  necessary  to  consider  the  question 
whether  tho  plaintiff,  having  j^aid  the  claim  for  which  he 
aud  his  co-surety  l^ccamc  jointly  obligated,  has  a  right  of 
action  for  contribution  against  the  executor  of  his  co-suret\-. 

The  judgment  of  tho  General  Term  should  be  affirmed. 

Eapallo  and  Andrews,  JJ.,  concur;  Church,  Ch.  J., 
and  Earl,  J.,  concur  in  the  result ;  Danforth^  J.,  taking 
no  part. 

Judgment  affirmed. 


79    186' 

'-^  j^i    Samuel  Herbert  Brown,  by  Guardian,  etc.,  Eespondent, 
liM  bS        v.  Odle  C.  Knapp  as  Administrator,  etc.  et  al.,  Appel- 
70  136        lauts.' 

136    470 

^— Where  a  legacy  to  an  infant,  as  to  whom  the  testator  is  in  loco  parentis,  is 

il48_547|         made  payable  when  the  infant  becomes  of  a^,  and  such  legatee  has  no 
other  provision  in  the  meantime,  or  any  maintenance  allotted  by  the 
wiU,  the  legacy  canies  intei^est  from  the  time  of  the  death  of  the  testator. 
It  is  not  needed  for  the  application  of  this  rule  that  the  testator  should 
have  been  under  a  legal  obligation  at  the  time  of  his  death  to  support 
I  the  legatee  ;  it  is  sufficient  that  he  has  voluntarily  assumed  such  a  rela- 
i^on,  similar  in  some  respects  to  that  of  parent,  as  that  it  may  be  pre- 
sumed he  did  not  intend  to  leave  the  legatee  without  support. 
Where  a  legpacy  is  given,  and  is  directed  to  be  paid  by  the  executor,  who 
is  a  devisee  of  real  estate,  such  estate  is  charged  with  the  payment  of 
the  legacy ;  and  the  devisee,  upon  accepting  the  devise,  becomes  per- 
sonally bound  to  pay  the  legacy ;  and  this,  although  the  land  devised 
to  him  proves  to  be  less  in  value  than  the  amount  of  the  legacy. 
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It  seemSf  that  payment  of  such  a  legacy  may  be  enforced  by  a  suit  in 
equity  against  the  real  estate,  or  by  an  action  directly  against  the 
devisee  upon  the  promise  to  pay  implied  l>y  the  acceptance  of  the  devise. 

An  action  to  enforce  the  legal  liability  of  the  devisee  and  executor  may  be 
brought  in  this  State,  although  the  testator  was  a  resident  of,  and  said 
executor  was  appointed  in  another  Btate. 

In  such  case,  however,  whei*e  action  is  brought  to  recover  interest  during 
the  minoiity  of  the  legatee,  as  the  cause  of  action  ai*ose  in  the  other 
State,  the  i*ate  of  interest  aliov.cd  by  its  laws  should^ conti*ol. 

In  SQch  an  action,  hddj  that  plaintiff  was  not  entitled  to  recover  compound 
interest,  but  only  simple  interest  at  the  rate  of  six  per  cent. 

Plaintiff's  father,  who  was  the  son  of  B.,  the  testator,  entei-ed  the  military 
sen'ice  of  the  United  States  in  18G3.  Before  he  entered  the  service  B. 
said  to  him,  that  if  he  never  retiu*ned  his  wife  and  son  would  always  be 
cai-ed  for.  After  his  departui*e  B.  took  plaintiff  and  his  mother  to  his 
(B.*s)  house  to  live.  Plaintiff's  father  died  in  the  8er\'ice ;  plaintiff  and  his 
mother  continued  to  live  withB.,  being  supported  by  him  until  his  death ; 
plaintiff  was  at  that  time  about  seven  years  old.  By  his  will  B.  gave  to 
plaintiff  $3,000,  which  he  directed  his  execator  to  pay  when  plaintiff 
attained  the  age  of  twenty-one  yeai*s.  The  residue  of  his  *•  real  and 
personal  estate"  B.  gave  to  his  son  "W.,  whom  he  appointed  executor. 
W.  qualified  and  took  possession  of  the.  estate.  Plaintiff  had  no  prop- 
erty, except  that  g^ven  him  by  the  will.  Heldf  that  the  evidence  author- 
ized a  finding  that  the  testator  assumed  the  paternal  care  of  plaintiff; 
that  he  was  entitled  to  intei-est  upon  the  legacy  at  the  rate  of  six  i>er 
cent  per  annum  fi-om  the  death  of  the  testator,  dining  his  minority;  and 
that  W.  was  pei-sonally  liable  thei*efor. 

The  will  gave  to  a  daughter  of  the  testator  $4,000,  to  be  invested  by  the  execu- 
tor "  for  her  use,  support  and  maintenance  during  her  natural  life,"  with 
dii'ections  that  if  the  intei'est  should  prove  insufficient,  the  executor 
should  apply  so  much  of  the  pnncipal  as  should  be  necessaiy  for  her 
support.  Hddt  that  the  presumption  in  favor  of  plaintiff,  as  to  interest, 
was  not  overthrown  by  the  language  used  in  this  bequest. 

The  action  was  in  form  against  W.,  as  executor ;  the  objection  as  to  form 
was  not  taken  below.  Heldy  that  while  it  would  have  been  moro  proper 
to  have  brought  suit  against  W.,  individually,  yet,  as  the  I'esult  is  the 
same  and  as  the  objection,  if  it  could  be  raised  hei*e  was  merely  techni- 
cal affecting  no  substantial  right,  the  action  would  be  treated  as  one  to 
enforce  the  personal  liability  of  W. 

Brown  v.  Ktiapp  (17  Hun,  160),  reversed,  but  upon  grounds  not  there 
discussed. 

(Argued  November  21, 1879 ;  decided  December  2, 1879.) 


Appeal,  from  judgment  of  tlio   General   Tenn   of  the 
Supremo  Court,  in  the  second  judicial  department,  affirming 
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a  jiidgiuent  iu  favor  of  plaintiff,  entered  upon  the  decision 
of  the  court  on  trial  without  a  jury. 

This  action  was  origiiuiUy  brought  against  William  S. 
Brown,  as  executor  of  the  will  of  Samuel  Brown,  deceased, 
to  recover  interest  on  a  legacy  given  to  i)laintifF  by  said  will. 
After  the  decision  was  tiled,  but  before  judgment  was  per- 
fected, said  defendant  died  ;  by  order  of  the  court  judgment 
was  entered  as  of  the  date  of  the  trial.  The  present  defend- 
ants, the  administrator  with  the  will  annexed  of  the  said 
testator,  and  the  administrators  of  the  original  defendant, 
were  subsequently  substituted  as  defendants. 

The  facts  appearing  on  trial  are  set  forth  suflBiciently  in 
the  opinion. 

William  IL  Robertson,  for  appellants.  Defendant  being 
a  foreign  executor  the  court  had  no  jurisdiction  over  him. 
{Metcalfy.  Clark,  41  Barb.,  45,  49;  GuUch  v.  Gulich,  33 
id.,  92;  In  re  Well,  11  Hun,  124.)  The  testator  having 
fixed  the  time  for  the  payment  of  the  legacy  in  question,  it 
l)egins  to  draw  interest  from  that  date  only  ;  the  exception 
which  some  of  the  cases  have  made  in  favor  of  a  child  where 
no  provision  is  made  for  its  support  cannot  be  invoked  in 
tills  case.  {Lupion  v.  Lupton,  2  J.  Chy.,  614;  Van  Bramer 
V.  Hoffman,  2  J.  Cas.,  200;  Wigrani  on  Wills,  343;  ITing 
V.  Talbot,  40  N.  Y.,  76.)  The  court  errcd  in  deciding  that 
the  plaintiff  was  entitled  to  interest  at  the  rate  of  seven  per 
cent  per  annum,  and  also  to  compound  interest.  (  William- 
son V.  Williamson,  6  Paige,  298;  Talbot  v.  /i7n/7,  40  N.  Y., 
76;  LoescJiiffk  v.  Addison,  19  Abb.,  169.) 

Gilbert  0.  Hulse,  for  respondent.  The  court  below  had 
jurisdiction  of  this  action.  {Tunstall  v.  Pollards  Adrrir, 
11  Leigh,  1,  25 ;  Bryan  v.  McGec,  2  Wash.  C.  C.  E.,  337  ; 
PugKs  ExWs  v.  Jones,  6  Leigh,  310  ;  Swaringen  v.  Pendle- 
ton, 4  S.  &  R.,  389;  Dowdale!'s  Case,  6  Co.,  46  ;  Cro.  Jac, 
55  ;  Evan^s  AdwHr  v.  Tatem,  9  S.  &  R.,  252  ;  Campbell  v. 
Tousey,  7  Cow.,  64 ;  Mclfamara  v.  Dwyer,  7  Paige,  239  ; 
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Brown  v.  Broivn,  1  Barb.  Chy.,  189  ;  Parsaiis  v.  Leymaiij 
20  N.  Y.,  103,  125  ;  Despard  v.  ChurchiU,  53  id.,  192  ; 
Datoea  v.  Royalslon,  9  Mass.,  337  ;  Richards  v.  Dutch,  8  id., 
506  ;  Galick  v.  Gulick,  33  Bjirb.,  92.)  The  legacy  giveu  to 
the  plaintiff  iu  the  will  of  Samuel  Brown,  deceased,  carries 
interest  from  the  death  of  the  testator,  and  the  plaintiff  id 
entitled  thereto  for  his  maintenance,  education  and  suppoil. 
(2  Williams'  Exit's  [7th  ed.],  1239,  1428,  1429;  Ilcaai  v. 
Ferry,  3  Atk.,  102;  Dandtis  v.  Woljfe  Murray,  1  Hem.  & 
M.,  425;  Acherlyy.  WheeUp',  1  P.  Wms.,  783;  Harvey  \. 
Harvey,  2  id.,  21;  Nicholh  v.  Osboti,  2  id.,  419;  Taylor  v. 
Johnson,  2  id.,  *  504;  BecJcford  v.  Tobin,  1  Ves.,  308; 
Lowndes  v.  Lowndes,  15  Ves.  Chy.,  301;  Mills  v.  RobarL% 
1  Buss.  &  Myl.,  555;  Chambers  v.  Goldwin,  11  Vcs.  Chy., 
81;  Zfe7/  v.  7/^7/,  3  Ves.  &  Boames^  183  ;  Brawn  v.  Temperly, 
3  Buss.  Chy.,  203;  i¥bfe  v.  3/o^e,  1  Dick.,  310;  Leslie  v. 
Leslie,  Lloyd  &  Gould's  R.,  1;  Boddy  v.  Dawes,  1  Keen's 
Chy.,  362;  Magoffin  v.  Paiton,  4  Rawlo,  119;  2  liopcr  ou 
Leg.,  190,  chap.  20,  §  3,  and  192,  §  4;  Shudaly.  Jekyll,  2 
Atk.,  516;  Pianey  v.  Faucher,  3  Bradf.,  198;  Cba&  v. 
3/ee/jer,  36  N.  Y.,  18,  19.)  Where  the  testator  is  a  parent 
of,  or  stands  in  loco  parentis  to  a  legatee,  whether  the  legacy 
be  vested  or  contingent,  if  the  legatee  be  not  an  adult, 
inteix)st  on  the  legacy  will  be  allowed  as  a  maintenance 
from  the  time  of  the  death  of  the  testator,  if  there  is  no 
other  provision  for  that  puipose.  {^Aekerly  v.  Vernon,  1 
P.  Wms.,  783;  Hill  v.  Hill,  3  Vcs.  &.  K,  183;  Mills  v. 
Roberta,  1  Russ.  &  M.,  555;  Leslie  v.  Leslie,  4  Lloyd  & 
Gould  R.  ;  Rogers  v.  Soutten^  2  Keene's  R.,  598;  Wilson  v. 
Mudisoti,  2  Y.  &  C.  Ch.,  372;  Russell  v.  Dickson,  2  Dru. 
&  W.,  133;  Hoi'vey  v.  Harvey,  2  P.  Wms.,  21;  Indedomv. 
Nbrthcote,  3  Atk.,  438;  Ghambet^s  v.  Goodwin^  11  Ves^,  2; 
Brown  v.  Temp€:rly,  3  Russ.  Chy.,  263;  il/ofe  v.  il/ofe,  1 
Dick.,  310;  McDermott  v.  Healey,  3  Russ.  Chy.,  264,  note  ; 
TFywcA  V.  Wynch,  1  Cox,  433;  Donovan  v.  Needhain,  9 
Beavan,  164;  Rudge  v.  Wiswall„  12  id.,  357;  /;i  re  Rouse 
E&tate,  9  Hare,  649.) 


140  Browit  «•  Enapp  6t  ah  [Dec, 

^ ■ ^ — — _^^ ^ 

Opinion  of  the  Court,  per  Eabl,  J. 


Eaul,  J.  Sumucl  Browu,  tlio  testator,  died  iu  October, 
1867,  at  Greenwich,  iu  the  State  of  Couuecticut,  where  he 
hud  for  uiaiiy  yeais  resided.  He  left  a  will  which  w^as 
proved  and  admitted  to  probate  in  that  State,  in  which  are 
the  following  provisions :  He  gives  his  wife  the  use  of  his 
dwelliug-houisc  and  of  one-third  of  his  farm.  He  gives  his 
daughter  the  sum  of  $4,000,  to  be  invested  and  applied  by 
his  executor  for  her  use  and  maintenance  during  her  life,  the 
executor  being  directed  in  case  the  interest  was  uisuffieient 
for  that  purpose  to  apply  so  much  of  the  principal  from 
time  to  time  as  should  be  necessary  for  her  support,  and 
after  her  death  so  much  thereof  as  remains  to  be  divided 
among  her  children.  He  gives  to  the  plaintiff  $3,000,  in  the 
following  language  :  "  I  give,  devise  and  bequeath  to  my 
grandson,  Samuel  Herbert  Brown,  the  sum  of  $3,000,  and 
direct  my  executor  hereinafter  named  to  pay  to  him  the  said 
sum  when  ho  shall  attain  the  age  of  twenty-one  years  ;  but 
if  he  shall  die  under  that  age  without  issue,  then  I  give  the 
same  to  my  son,  William  S.  Brown,  and  my  daughter,  Ann 
Junnett  Lounsl)erry,  equally  ;  "  and  then  the  final  clause  of 
the  will  is  as  follows  :  "  The  rest,  residue  and  remainder  of 
my  real  and  personal  estate  I  give,  devise  and  bequeath  to 
my  son,  William  S.  Brown,  and  I  constitute  and  appoint 
him  sole  executor  of  this  my  will." 

At  the  time  of  his  death  the  testator  owned  in  that  State 
real  and  personal  property  of  about  the  value  of  $16,000, 
nearly  $11,000  of  wliieli  was  real  estate.  William  S.  Brown 
qualified  as  executor,  took  ppsseasion  of  the  estate,  and  made 
and  filed  an  inventory  thereof;  and  before  the  commence- 
ment of  this  action  he  had  made  a  final  settlement  of  his 
accounts  as  such  executor  in  the  Probate  Court  of  Gi*ecn- 
wich,  and  a  final  decree  in  reference  thereto  had  been  entered. 
At  the  time  of  the  death  of  the  testator,  and  from  thence  to 
the  rendition  of  judgment  iu  this  action,  William  S.  Brown 
was  a  resident  of  this  Stjite^  At  the  testator's  death  the 
plaintiff  was  about  seven  years  old.  In  1863  he  resided  with 
his  father,  a  son  of  tlio  testator,  together  w^ith  his  mother. 
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iu  the  city  of  New  York,  and  his  father  early  in  that  year 
entered  the  military  sei*vice  of  the  United  States.  Before 
he  entered  such  service,  the  testator  said  to  him  that  if  ho 
never  returned,  his  wife  and  sou  wotdd  always  be  cared  for./ 
After  the  depaituro  of  plaintiflTs  father,  the  testator  went  to 
New  York  and  took  the  plaintiff  and  his  mother  to  his  home 
to  live,  and  in  August  afterward  plaintiiTs  father  died  at 
Baton  Rouge.  The  plaintiff  and  his  mother  continued  to 
live  with  the  testator  and  to  bo  supported  by  him  until  his 
death.  He  always  treated  the  plaintiff  with  great  kindness 
and  affection,  and  avowed  an  intention  to  educate  him.  Wo 
think  the  coui*t  at  Special  Term  was  justified  in  finding  that 
the  testator  assumed  the  pateiiial  care  of  the  plaintiff  and 
took  the  place  in  that  respect  of  his  father. 

After  the  testator's  death,  the  plaintiff's  mother  married 
again,  and  he  with  her  moved  into  this  State,  where  he  resided 
at  the  time  of  the  commencement  of  this  action.  The  court 
found  that  the  plaintiff*  had  no  property  except  that  given 
him  in  the  will  of  his  grandfather. 

The  plaintiff,  at  the  time  of  the  commencement  of  this 
action,  was  about  sixteen  ycai-s  old,  and  this  action  was 
commenced  against  William  S.  Brown,  the  executor,  to. 
compel  him  to  pay  the  interest  upon  plaintiff's  legsicy  of 
$3,000  from  the  death  of  the  testator,  such  interest  having 
been  demanded  and  payment  thereof  refused.  The  executor 
claimed  that  the  legacy  did  not  carry  any  interest  until  it 
was  payable ;  and  that  claim  presents  the  only  issue  upon  the 
merits  in  this  action. 

The  general  rule  is,  that  when  a  time  is  specified  for  the 
})ayment  of  a  legacy  and  there  is  no  direction  as  to  interest, 
the  legacy  will  caiTy  interest  only  from  the  time  the  legacy 
is  payable.  But  to  this  rule  there  is  a  well  defined  excep- 
tion. When  there  is  a  legacy  to  a  minor  child  or  to  an  j 
infant,  as  to  whom  the  testator  is  in  loco  parentis^  and  such  I 
legatee  has  no  other  provision  nor  any  maintenance,  in  i\\9 
meantime,  allotted  by  the  will,  the  legacy,  although  payable 
at  a  future  day,  carries  interest  from  the  death  of  the  testa* 
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tor.  This  rule  is  based  upon  the  presumption  that  the 
testator  in  such  case  mu.st  have  mteuded  that  the  legatee 
should  iu  the  meantime  be  maintained  at  his  expense,  thus 
discharging  his  moral  obligation  or  carrying  out  his  benevo- 
lent design:  {Lupton  v.  Lupton^  2  Johns.  Ch.,  614;  Cooke 
V.  M(i€ke7\  3G  N.  Y.,  18;  Lowndes  y.  Lov^iides^  15  Vescy, 
301;  Hill  V.  Hill,  3  Vcsey  &,  B.,  183;  Leslie  v.  Leslie^ 
1  Lloyd's  <fe  Goold's,  1 ;  Magoffin  v.  Patton,  4  Eawlc,  119 ; 
Harvey  v.  Harvey^  2  1\  Williams,  21.)  It  is  not  needed 
for  the  npplica,tion  of  this  rule  tliat  the  testator  must  have 
l>ccn  under  n  legal  obligation,  at  the  time  of  his  death,  to 
supp^)rt  the  legatee.  Such  obligation  of  a  testator  to  sup- 
port his  own  cliild  continues  only  during  his  life.  It  is 
sufficient  for  the  operation  of  this  rule  that  the  testator  has 
voluntarily  assumed  in  refci-ence  to  the  legatee  snch  a  rela- 
tion,— similar  in  some  respects  to  that  of  i>arcnt — that  it 
may  be  presumed  that  ho  did  not  intend  to  leave  the  legatee 
without  support.  The  duty  of  the  testator  in  this  case,  to 
provide  for  and  support  this  infant  gi*andchild,  was  almost, 
if  not  quite  i\s  strong  as  that  of  supporting  his  own  children, 
and  it  must  be  presumed  that  he  meant  to  discharge  that 
duty.  This  presumption  is  not  overthrown  by  the  language 
used  in  the  bequest  to  his  daughter.  She  was  an  adult,  and 
he  did  not  mean  that  she  should  have  or  control  the  legacy 
to  hcfr.  But  he  desired  that  she  should  be  supported  out  of 
it,  and  hence  he  provides  that  his  executors  shall  invest  the 
$4,000  and  pay  her  the  interest  thereof,  and  as  much  also  of 
the  principal  as  may  be  needed  for  her  support.  These 
special  pi'ovisions  made  it  necessary  for  the  testator  to  use 
hmguage  differing  from  that  used  in  the  bequest  to  the 
plaintiff.  This  legacy,  thei-efoix),  carried  interest  from  the 
death  of  the  testator. 

The  executor  also  contended  that  this  legacy  was  payable 
only  out  of  the  personal  estate,  and  that  there  Wiis  not  suffi- 
cient of  such  estate  to  pay  the  two  legacies  given  in  the  will. 
It  is  claimed  on  the  part  of  the  phuntiff  that  the  legacy  was 
charged  upon  the  real  estate ;  and  I  am  of  tliat  opinion.     It 
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is  well  settled  that  when  a  legacy  is  given  aud  is  directed  to 
be  paid  by  the  person  to  whom  real  estate  is  devised,  such 
real  estate  is  charged  with  the  payment  of  the  legacy.  And 
the  rule  is  the  same  when  the  legacy  is  directed  to  be  paid 
by  the  executor  who  is  the  devisee  of  real  estate.  (2  RcdF. 
on  Wills,  209;  Menach  v.  Mensch^  2  Lans.,  235;  McLachlan 
V.  McLachlan,  9  Paige,  534;  Wood  v.  Wood,  26  Barb.,  356; 
Dodge  v.  Manning,  1  N.  Y.,  298;  Reynolds  v.  Reynolds, 
16  id.,  257;  Gridley  v.  GHdhy,  24  id.,  130;  Harris  v. 
Fly,  7  Paige,  421;  Olmstead  v.  Brush,  27  Conn.,  530.) 
If  the  devisee,  in  such  case,  accepts  the  devise,  he  becomes 
personally  bound  to  pay  the  legacy,  and  he  becomes  thus 
bound  even  if  the  land  devised  to  him  proves  to  be  less  in 
value  than  the  amount  of  the  legacy.  If  he  desires  to  escape 
responsibility,  he  must  refuse  to  accept  tlie  devise.  If  he 
does  accept,  he  becomes  bound  to  pay  the  whole  amount  of 
the  legacy  which  he  is  directed  to  pay.  Here  William  S. 
Brown,  the  executor,  was  directed  to  pay  this  legacy,  and 
he  was  the  devisee  of  the  real  estate ;  and  hence  the  land 
not  only  was  charged  with  ^the  legacy,  but  the  devisee 
became  personally  liable  to  pay  it — principal  as  well  as 
interest. 

The  payment  of  such  a  legacy  can  be  enforced  by  a  suit 
in  equity  agauist  the  real  estate,  or  by  a  common  law  action 
directly  against  the  devisee  upon  the  implied  promise  to  pay 
it — a  promise  implied  by  his  acceptance  of  tho  devise. 

Hence  the  liability  of  William  S.  Brown  to  pay  this 
interest  cannot  be  doubted,  and  the  plaintiff,  therefore, 
established  against  him  a  meritorious  cause  of  action. 

But  it  is  further  claimed  on  the  part  of  the  defense  that 
this  suit  could  not  be  maintained  in  this  State,  because 
William  S.  Brown  was  appointed  executor  in  tho  State  of 
Connecticut.  As  this  real  estate  was  situated  in  that  State, 
an  action  could  not  be  maintained  here  to  enforce  the  chai*ge 
against  it.  But  this  action  is  solely  to  enforce  payment  of 
the  legacy  by  the  defendant.  It  is  true  that  the  action  is  in 
form  against  him  as  executor.     It  shoidd  more  properly 
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have  been  brought  agaiust  him,  ignoring  his  character  as 
executor,  upon  the  theory  that  by  his  acceptance  of  the 
devise  ho  becamo  personally  liable  to  pay  the  legacy.  But 
this  matter  of  form  has  nowhere  been  objected  to  ;  and  as 
the  result  is  the  same,  and  as  the  objection  if  it  could  now 
be  taken,  would  bo  merely  technical,  aflecting  no  substantial 
right,  the  action  may  now  bo  treated  as  if  it  were  one  against 
him  to  enforce  his  personal  liability  to  pay  the  legacy.  An 
action  toenforcesuchaliabilitymay,  withoutdoubt,  be  brought 
in  this  State.  It  is  based  upon  an  implied  assumpsit  and  may 
be  bro  ugli  t  any  where,  like  any  other  transitory  action.  There 
is  the  sjinio  right  to  sue  upon  this  implied  promise  here  that 
there  would  have  been  if  William  IS.  Brown  had  given  bis  note 
or  bond,  or  any  other  express  promise  in  the  State  of  Connec- 
ticut to  pay  the  same  sum. 

As  this  cause  of  action  arose  in  Connecticut,  upon  an 
implied  contract  which  came  into  existence  there,  it  is 
claimed  that  the  rate  of  interest  authorized  by  the  laws 
of  that  State  should  control.  I  am  of  that  o;:inion ;  but 
there  was  no  proof  what  the  laws  of  that  State  arc  as  to 
interest.  This  is  all  the  case  shows  on  that  subject.  At  the 
close  of  the  evidence  it  is  stated  as  follows  :  "  The  defend- 
ant's counsel  to  have  the  privilege  of  introducing  further 
evidence  aa  to  the  laws  of  the  State  of  Connecticut  in  regard 
to  the  legacy  dra^dng  interest,  if  he  shall  so  desire.  Such 
evidence  was  afterward  offered."  It  does  not  appear  what 
the  evidence  was  which  was  offered,  and  it  does  not  appear 
that  any  evidence  was,  in  fact,  received ;  and  no  evidence 
us  to  such  laws  apj^ears  in  the  case,  and  there  was  no  finding 
by  the  court  or  request  to  find  as  to  such  laws.  It  will  be 
observed  that  the  privilege  reserved  wixs  not  as  to  the  rate 
of  interest.  What  law,  then,  was  the  court  bomid  to  admin- 
ister as  to  the  rate  of  interest  ?  Clearly  the  law  of  this 
State,  as  no  other  guide  or  rule  was  furnished.  (^Savage  v. 
Cf^feily  44  N.  Y,,  298.)  As  the  laws  of  all  civilized  coun- 
tries allow  ini:crc3t  at  some  r:ite,  the  court  could  nssume,  in 
the  absence  of  proof,  that  the  laws  of  Coimecticut  allowed 
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interest,  aiid  in  enforcing  the  obligation  of  the  defendant 
to  pay,  it  could  not  do  otherwise  than  to  take  the  rate 
allowed  by  our  laws.  The  rate  of  interest  allowed  by  the 
Connecticut  laws  not  being  proved,  the  court  could  allow 
a  reasonable  rate  and  take  the  rate  allowed  by  our  laws  as 
the  reasonable  rate.  As  no  proof  was  made  as  to  the  rate 
of  interest,  and  no  question  made  about  it  at  the  trial,  it 
may  also  be  assumed  that  both  parties  were  willing  that 
the  rate  of  interest  allowed  in  this  State  should  control. 

But  the  claim  is  also  made  that  the  amount  of  interest 
allowed  was  too  great.  The  court  allowed  compound  inter- 
est at  the  rate  of  seven  per  cent  from  the  death  of  the  tes* 
tator.  In  this  there  Wiis  manifest  error,  upon  any  theory* 
Full,  simple  interest  at  seven  per  cent  should  have  been 
allowed.  This  should  not  be  treated  like  an  action  against 
a  trustee  who  is  bound  to  invest  a  fiuid  and  pay  over  the 
interest.  In  such  a  case  it  would  generally  be  too  much  to 
allow  full,  simple  interest  at  seven  per  e«nt,  because  no  trus- 
tee can  be  expected  to  make  so  much  interest  during  a 
series  of  years ;  and  particularly  it  would  bo  unjust  to  allow 
so  much  interest  over  and  above  taxes  and  conunissions. 
But  here  this  was  interest  which  William  S/  Brown  owed 
upon  his  own  debt  —  not  upon  a  fund  which  he  was  bound 
to  invest  as  trustee.  It  was  due  from  him  in  the  same  sense 
that  it  would  have  been  if  he  had  given  his  bond  to  pay 
the  $3,000,  with  ammal  interest,  and  he  was  bound  to  pay 
the  aimual  interest  without  any  deduction  for  taxes  or  com- 
missions. But  he  was  not  liaMe  for  compound  interest. 
If  a  creditor  fails  to  collect  the  interest  due  from  his  debtor, 
he  can  never  compound  it.  Compound  interest  at  some 
rate  is  sometimes  allowed  against  trustees  who  have  been 
guilty  of  biid  faith  or  some  other  wrong  to  the  beneficiaries 
of  the  trust.  But,  as  I  have  said,  this  is  not  a  case  of 
trust.  It  is  a  case  of  an  implied  promise  to  personally  pay 
the  legacy  with  the  interest.  It  is  simply  like  the  case  of  an 
action  of  assumpsit  to  collect  the  interest  upon  a  bond  or 
other  obligation,  the  principal  of  which  is  payable  at  a  future 
SiCKELS— Vol.  XXXIV.        19 
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day.  There  was  error,  therefore,  iu  the  allowance  of  the 
sum  of  $649.88  for  the  interest  upon  the  interest. 

I  have  carefully  examined  the  other  alleged  errors,  but  do 
not  find  any  of  which  the  appellant  can  justly  complain. 

The  appellant,  however,  complains  of  the  foim  of  the 
judgment.  That  should  have  been  corrected  by  motion  in 
tlie  Supreme  Coui-t ;  but  as  we  have  to  modify  the  same,  we 
will  order  it  corrected. 

The  judgment  of  the  General  Term  must  be  reversed,  and 
that  of  the  Special  Term  modified  by  striking  therefrom  the 
sum  of  $649.88,  and  by  making  the  same  simply  a  personal 
judgment  in  the  ordinary  fonn  for  the  balance,  with  the  costs 
prior  to  the  appeal  in  the  Supreme  Court,  and,  as  thus  mod- 
ified, affirmed,  without  costs  of  appeal  in  the  Supremo  Court 
or  to  this  court  to  either  party. 

All  the  judges  concur,  except  that  Judges  Kapallo, 
Andrews,  Miller  and  Danporth  hold  that  the  rate  of 
interest  should  be  but  six  per  cent.  There  mast,  therefore, 
be  a  further  deduction  of  $289.20. 

Judgment  accordingly. 


TO  He         George  W.  Bergen,  Jennie  E.  Sxedeker  et  al..  Respond  - 
'  ents,  V.  Coles  Carman,  Appellant. 

Where  an  order  of  General  Term,  reversing*  an  order  of  Sj^ecial  Term,  as  U 
the  disposition  of  sui-plus  moneys  in  a  foi*eclosui*e  suit,  and  sending  the 
case  back  to  the  referee,  imposes  costs  absolutely,  in  this  I'cspect  it  is  a 
tinal  decision,  and  an  appeal  to  this  court  can  be  taken. 

It  seems,  that  in  the  absence  of  such  a  pi'ovision  as  to  costs  the  order  is 
not  appealable. 

Upon  a  i-eference  as  to  surplus  moneys  in  such  an  action,  the  i^eferee  has 
authority  to  inquire  as  to  the  validity  of  conveyances  or  liens ;  and  convey- 
ances, as  well  as  liens,  may  be  attacked  as  fi*audulent. 

King  v.  West  (10  How.  Pr.,  333),  questioned. 

"Where  a  debtor  has  made  a  fraudulent  conveyance  of  his  I'eal  estate,  a  sub- 
sequent judgment  craditor  may  pi*oceed  to  sell  undei*  his  execution,  and 
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the  purchaser  has  the  ri^ht  to  impeach  the  conveyance  uj^on  such  a 
reference ;  he  5s  not  bound  to  brin^  ejectment,  or  an  action  to  set  aside 
the  conveyance. 

(Argued  November  11, 1879  $  decided  December  9,  1879.) 

Appeal  from  order  of  the  (xcneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  reversing  an  order  of 
Special  Term,  awarding  surplus  moneys  in  a  foreclosure  suit. 

The  referee  to  whom  the  matter  was  r^erred  found,  substan« 
tially,  the  following  facts  :  That  prior  to  November  3, 1874, 
the  defendant,  Seaman  N.  Snedeker,  the  mortgagor,  was  the 
owner  of  the  mortgaged  premises.  By  a  conveyance,  dated  on 
that  day,  executed  by  himself  and  Jennie  E.  Snedeker,  his  wife, 
for  the  expressed  consideration  of  $600,  said  premises  were 
conveyed  to  James  H.  Campbell,  subject  to  the  mortgjige 
herein,  but  without  payment  thereof  being  assumed  by  the 
grantee ;  sjiid  convej'-ance  also  contahied  a  covenant  that 
there  were  no  other  liens  or  incumbi-ances  upon  said  premises 
than  said  mortgage.  The  value  of  said  premises  at  the  time 
of  this  conveyance  was  $10,000.  That  said  James  H.  Camp- 
bell, by  a  conveyance  dated  June  8, 1875,  conveyed  the  premi- 
ses to  the  defendant,  Jennie  E.  Snedeker,  for  the  expressed 
consideration  of  $700,  subject  to  said  mortgage,  payment  of 
which  was  not  assumed  by  the  gnmtee.  This  conveyance  also 
contained  a  covenant  that  there  were  uq  other  liens  or  incum- 
bi-ances  on  said  premises.  About  the  time  of  these  convey- 
ances, two  other  pieces  of  property  were  conveyed  by  the 
defendant  Snedeker  and  wife  to  said  Campbell,  for  the  nomi- 
nal consideration  of  ten  dollars,  which  Campl>ell  subsequently 
conveyed  to  Snedeker's  daughter,  without  any  consideration 
being  paid  him  therefor.  No  part  of  the  $600  expressed  as 
the  consideration  in  the  d(H>d  from  Snedeker  and  wife  to 
Campbell  was  ever  paid.  For  the  purpose  of  going  through 
the  form  of  a  payment,  Snedeker  handed  Campbell  some 
money,  and  his  own  check  for  an  amount  sufficient  with  the 
money  to  make  the  amount  of  the  expressed  consideration, 
and  Campbell  passed  the  money  and  check  back  to  Snede- 
ker.    No  consideration  wiw  paid  to  Campbell  for  the  con- 
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veyance  from  him  to  the  defendant,  Jennie  £•  Snedeker. 
After  the  conveyance  from  Snedeker  and  wife  to  Campbell, 
Snedeker  remained  in  possession  of  the  premises  and  contin- 
ued to  occupy  them  until  after  the  sale  herein.  At  the 
date  of  the  conveyance  from  Snedeker  and  wife  to  Campbell, 
Snedeker  was  largely  in  debt.  About  the  time  this  convey- 
ance was  acknowledged  his  creditoi*s  were  suing  him,  and 
within  two  months  ^e  made  a  general  assignment  of  his 
property  for  their  benefit.  The  referee  found  that  the  con- 
veyances from  Snedeker  and  wife  to  Campbell,  and  from 
Campbell  to  Jennie  E-  Snedeker,  were  made  for  the  puq)ose 
of  putting  the  property  of  Snedeker  where  it  could  not  be 
reached  by  his  creditors,  and  were  in  fraud  of  their  rights. 

By  a  mortgage  dated  ALiy  1,  1877,  Snedeker  and  his  wife 
mortgaged  the  premises  in  question  to  John  H.  Clayton,  to 
secure  the  payment  of  the  sum  of  $800.  Prior  to  the  making 
of  said  mortgage,  Clayton  had  been  rcUiined  as  counsel  to 
defend  the  title  of  said  Jennie  E.  Snedeker  to  the  said  premi- 
ses, in  certain  actions  which  had  been  commenced  in  behalf 
of  various  judgment  creditora  of  Snedeker,  for  the  pui-poso 
of  having  the  conveyance  fi-oni  himself  and  wife  to  Campbell, 
and  from  Campbell  to  her  set  aside,  on  the  ground  of  fraud ; 
and  this  mortgage  was  given  in  payment  of  the  services  of 
Clayton,  rendered  and  to  be  rendered  as  such  counsel,  and 
was  taken  by  him  with  full  knowledge  of  the  alleged  fraud. 

In  July,  1875,  three  judgments  were  obtained  against 
Snedeker.  Executions  were  issued  to  the  sheriff  on  each  of 
said  judgments.  On  the  4th  day  of  December,  1875,  the 
sheriff,  by  virtue  of  said  executions,  sold  all  the  right,  title 
and  interest,  of  which  the  defendant  Snedeker  was  seized  or 
possessed,  on  the  6th  day  of  July,  1875,  or  at  any  timie 
afterwards  of,  in  and  to  the  premises  to  the  claimant  Coles 
Carman,  and  gave  him  a  certificate  of  sale.  Fifteen  months, 
after  such  sale,  and  the  giving  the  certificate  thereof  and  due 
filing  thereof  having  expired,  without  any  redemption  of  the 
premises  having  been  made,  said  sheriff  executed  and  deliv- 
ered  to  Caiman  a  conveyance  of  mtcrest  of  the  Snedeker. 
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The  referee  found,  as  matter  of  law,  that  the  conveyance  from 
Snedekcr  to  Campbell  and  from  Campbell  to  Mra.  Suedeker 
were  void  as  against  the  creditors  of  Suedeker,  as  was  also  the 
mortgage  to  Clayton ;  that  the  conveyance  from  the  sheriff  to 
Carman  passed  to  him  the  fee  subject  to  the  mortgage  fore*> 
closed,  and  to  the  inchoate  rights  of  dower  of  Mra.  Suedeker ; 
that  the  latter  was  entitled  to  have  one-third  of  the  surplus 
retained  in  the  hands  of  the  comity  treasurer  until  her 
said  right  became  consummate  or  extinct ;  and  that  Carman 
was  entitled  to  the  residue  of  the  surplus  aud  the  interest 
accruing  on  that  i>art  retained^  until  said  dower  might  become 
consummate  or  extinct,  and  the  principal  when  it  became 
extinct  This  report  was  confirmed  by  the  Special  Term 
aud  order  entered  accorduigly.  The  order  of  General  Term 
reversed  the  order  of  Special  Term  and  sent  the  matter 
back  to  the  i*eferee ;  it  imposed  costs  absolutely  upon  the 
respondent.  The  reversal  was  ui)on  the  ground  that 
Caiman  got  no  title  by  the  sheriff's  deed. 

A.  N'.  Weller,  for  appellant.  Where  a  debtor  has  made 
a  fraudulent  conveyance  of  his  real  estate,  a  subsequent  judg- 
ment creditor  may  proceed  to  sell  under  his  execution,  and 
the  purchaser  may  impeach  the  conveyance  in  a  suit  at  law 
to  recover  the  premises.  (^Chautauqua  Co.  Bk.  v.  Risley^  19 
N.  Y.,  369;.JBWcj5»on  v.  Quinn,  15  Abb.  fN.  S.],  168; 
Lamcmi  v.  Cheshire,  65  N.  Y.,  30;  U  J.  R.,  493.)  The 
fraudulent  transfer  of  the  property  could  be  ascertained  mid 
adjudged  in  a  reference  to  get  sui-plus  moneys.  (2  R.  S., 
192,  §  89;  Story's  Eq.,  ^  64  A;  Willard's  Eq.,  48;  60  Barb., 
178;  Mui,  Ins.  (7a  v.  Bowen,  47  id.,  618;  Schafer  v.  IteiUy, 
50  N.  Y.,  61;  HalMead  v.  Halstead,  55  id.,  442.) 


John  JET.  Clayton,  for  respondents.  The  referee  had  no 
power  to  inquire  into  the  validity  or  invalidity  of  the  deeds 
from  Snedeker  |x>  Campbell,  aud  from  Campbell  to  Mrs. 
Suedeker,  and  the  mortgage  from  Mrs.  Snedeker  and  her 
husband  to  Clayton*     (Rule  77  [now  68],  Supreme  Court ; 
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King  v.  West,  10  How.,  333;  Huested  v.  Dakin,  17  Abb., 
141;  Union  Dime  Svgs.  Instn.  v.  Olsey,  4  Huu,  657;  Brad- 
ley V.  Aldrich,  40  N.  Y.,  509;  1  N.  Y.  Monthly  Law  Bulle- 
tin, 50,  IT  104.)  If  the  referee  had  had  power  to  try  a  credi- 
tor's bill  in  a  proper  case,  the  validity  of  these  conveyances 
could  not  in  these  proceedings  have  been  inquired  into. 
{Cn'ppen  v.  Ifudsony  3  Kern.,  164;  Sturges  y.VanderbiU,  73 
N.  Y.,  391-392;  Goe  v,  Whitbeck,  11  Paige,  42;  Genesee 
R.  Nat.  Bank  v.  Mead,  18  Hiui,  30b.)  Carman's  owner- 
ship in  the  premises  and  surplus  is  subject  to  Clayton's  mort- 
gage. (^Moselly  v.  Moselly,  15  N.  Y.,  334;  Jackson  v.  Gam- 
say,  16  J.  R.,  189;  Bump  on  Fraud.  Conv..  442,  443.)  He 
is  not  a  creditor,  but  simply  a  purchaser  with  a  title  liable  to 
be  defeated  or  protected  ur.der  the  recording  act,  as  he  shall 
record,  or  neglect  to  record,  his  deed.  ( Weaver  v.  Togood, 
1  Barb.,  238;  Kleinhoh  v.  Phelps,  6  Hun,  568;  liussell  v. 
Allen,  10  Paige,  254;  1^07^1/^1  v.  Clark,  3  Wend.,  637;  Hill 
V.  BzxbT/,  63  Barb.,  200:  2  R.  S.  [3d  ed.],  1137,  §  1;  Iletzel 
V.  Bai^ber,  69  N.  Y.,  1;  3  Abb.  Dig.  [new  cd.],  IT  132;  Iloj^e 
F,  Ins.  Co,  V.  Cambrelling,  1  Hun,  493;  Barto  v.  Tomp. 
Mat,  Bank,  15  Hun,  11;  Beynolds  v.  Darling,  42  Barb., 
418.)  The  only  remedy  of  a  purchaser  under  a  sheriff's 
deed,  to  get  possession  or  perfect  his  title  to  the  premises,  is 
au  action  of  ejectment,  a  common  law  and  jury  action. 
(Bockes  V.  Lansing,  74  N.  Y.,  437;  Rogers  v.  Sinsheimer^ 
50  id.,  649;  Erickson  v.  Quinn,  15  Abb.  [N.  -S.].  168; 
Chautauqua  Co.  Bk.  v.  Risley,  19  N.  Y.,  370f  Cagger  v. 
Lansing,  64  id.,  428.) 

Per  Cwnam.  The  order  of  the  General  Term  rcvcreed 
the  order  confirming  the  repoit  of  the  referee  and  directed 
that  the  case  be  referred  to  the  referee  to  report  as  to  priority 
of  liens. 

This  is  not  a  final  order,  and  inasmuch  as,  upon  the  report 
of  the  referee  as  to  this  priority  of  the  liens,  the  court  at 
Special  Term  may  hold  that  the  moneys  be  retained  to  await 
the  determination  of  a  suit  to  he  brought  to  test  the  right 
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of  the  parties  to  the  moneys,  we  think  the  order  is  not 
appealable  to  this  court. 

The  appeal  must,  therefore,  be  dismissed,  with  costs. 

All  concur. 

A  subsequent  motion  was  made  for  re-argument,  resulting 
as  follows : 

Miller,  J.  In  granting  the  order  dismissing  the  appeal 
in  this  case,  the  court  overlooked  the  fact  that  the  order 
appealed  from  imposed  costs  of  the  appeal  upon  the  appellant 
(the  respondejit  there)  absolutely  and  not  conditionally,  and 
in  this  respect  was  a  final  determination  from  which  an  appeal 
could  lawfully  be  taken.  The  motion  for  a  re-argument 
must,  therefore,  be  granted,  and  the  order  dismissing  the 
appeal  vacated.  In  this  aspect  of  the  case,  the  questions  pre- 
sented for  review  upon  the  appeal  are  open  for  consideration. 

We  think  that  the  referee,  by  virtue  of  the  order  to  ascer- 
tain and  report  the  liens  and  their  priorities  in  reference  to 
the  surplus  moneys,  had  authority  to  inquire  as  to  the 
validity  of  the  conveyances  under  which  Mrs.  Snedeker 
claimed,  and  of  the  mortgage  of  herself  and  husband  to  Clay- 
ton. The  object  of  the  reference  was  to  ascertain  to  whom 
the  surplus  moneys  belonged  ;  and  this  opens  a  door  to  an 
inquiry  as  to  the  chaiiicter  of  all  liens  which  may  be  pre- 
sented. No  reason  exists  why  the  fraudulent  character  of 
conveyances  cannot  be  tested  in  these  proceedings,  as  well  as 
that  of  all  other  liens.  One  of  the  objects  and  purposes  of 
a  foreclosure  suit  is  the  distribution  of  the  fund  arising  upon 
a  sale.  (^Livingston  y.  Mildmm^  19  N.Y.,  441,  442;  Beeh- 
man  v.  Gibbs^  8  l^aige,  511,  512.)  In  the  case  fii'st  cited  it 
w.is  held  that  the  rights  and  equities  of  the  defendants,  who 
were  lienors  or  claimants  of  the  equity  of  redemption,  are  as 
much  before  the  court,  and  as  much  the  objects  of  its  care, 
as  those  of  the  owner  of  the  mortgage  primarily  to  be  fore- 
closed. Why  then  should  not  the  court  have  power  to  ascer- 
tain when  liens  are  fraudulent?     Where  jurisdiction  of  a 
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court  of  equity  is  once  acquired,  such  couii;,  as  a  general 
rule,  has  the  right  to  proceed  and  do  justice  between  all  the 
parties. 

The  power  of  the  court  to  settle  questions  of  this  char- 
^  acter  is  also,  we  think,  fully  sustained  by  the  decisions.  In 
Hahtead  v.  HcUstead  (55  N.  Y.,  442),  in  an  action  for  a 
partition  of  lands,  it  was  held  that  on  a  reference  as  to  title, 
a  party  could  attack  a  mortgage  held  by  another  party,  on 
the  ground  that  it  was  fi*audulent  and  void  as  against  credit- 
ors. It  was  S4vid  in  the  opinion  by  Andrews,  J.,  that  the 
inquiry  as  to  the  existence  and  amount  of  the  lien  involved 
the  further  question  as  to  its  validity  ;  and  the  court  having 
taken  possession  of  the  fund  for  distribution,  directs  prools 
to  be  taken  as  to  liens  and  adjudges  the  distribution.  (See 
tXso  ^Schafer  v.  Reilly,  50  N.  Y.,  61;  MuL  L.  Ins.  Co.  v. 
lioweUf  47  Barb.,  618.)  These  cases  fully  sustain  the  prin- 
ciple that  where  a  reference  is  ordered  as  to  surplus  moneys, 
that  a  lien  may  be  attacked  on  the  ground  of  fraud  ;  and  it 
matters  not,  we  think,  whether  the  action  be  a  partition  or  a 
foreclosure  suit.  In  fact,  this  is  a  most  convenient  practice 
in  the  disposition  of  claims  in  such  cases,  without  the  tedious 
process  and  the  expense  of  a  distinct  and  separate  action  for 
that  purpose.  The  cases  cited  to  sustain  a  dilicrent  rule 
are  not,  we  think,  of  sufficient  weight  to  reciuire  special 
consideration.  liin^  v.  West  (10  How.,  333),  was  a  Special 
Term  decision  ;  and  in  whatever  light  the  other  cases  relied 
upon  by  the  respondent  may  bo  regarded,  they  are  overruled 
by  the  decisions  of  this  court  already  considered. 

The  claim  that  the  Clayton  mortgage  must  bo  sustained, 
even  although  the  other  conveyances  are  declared  fraudulent 
and  void,  is  not  well  founded.  Clayton  had  full  knowledge 
oC  the  alleged  fraud  ;  knew  that  a  suit  had  been  brought  to 
set  aside  the  deeds  on  account  of  the  fraud ;  and,  in  fact,  the 
mortgage  was  given  to  him  to  secure  the  payment  of  his 
charges  for  defending  the  title  of  Mrs.  Snedeker.  It  is  also 
an  answer  to  this  position  that  the  shei'ilf  *s  certificate  of  the 
sale  to  Carman  had  been  filed  and  recorded  in  the  comity 


1879.]  BsRaEN  et  al.  e.  Carman.  153 


Opinion  of  the  Court,  per  Millbb,  J. 


clerk's  office,  long  prior  to  the  mortgage  ;  aud  he  hud  notice 
not  only  that  the  mortgagor's  title  was  fmudulcnt,  but  also 
of  the  appellant's  claim  to  the  property  by  virtue  of  the 
sheriff's  sale  :  (2  R.  S.,  370,  ^  43.) 

As  to  the  right  of  Ciirman  to  sell  and  acquire  a  title  under 
his  judgment,  it  is  well  settled  that  where  a  debtor  has  made 
a  fraudulent  conveyance  of  his  real  estate,  a  subsequent  judg- 
ment creditor  may  proceed  to  sell  under  his  execution,  and 
the  purchaser  will  have  the  right  to  impeach  the  conveyance, 
in  an  action  at  law  to  recover  the  premises  :  {Chavlauqua  Oo. 
Bank  v.  Risl&y  19  N.  Y.,  369-375.)  He  may,  but  he  is  not 
bound  to  file  a  creditor's  bill  to  set  aside  the  conveyance : 
(See  also  Enckaon  v.  Qumn,  15  Abb.  [N.  S.],  1G8. 

The  case  of  Lamorrd  v.  Cheshire  (05  N.  Y.,  30),  is  not  in 
conflict  with  the  position  stated.  The  same  remark  is  appli- 
cable to  Bockes  V.  Lansing  (74  N.  Y.,  437).  Carman  was 
not,  therefore,  bound  to  bring  ejectment,  or  an  action  to  set 
aside  the  conveyances,  and  had  a  right,  we  think,  to  contest 
the  validity  of  the  deeds  and  mortgages  upon  the  reference. 

We  have  carefully  considered  all  the  questions  presented 
and  the  siiggestions  made  by  the  respondent's  counsel  and 
are  of  the  opinion  that  the  referee  was  right,  and  that  the 
General  Term  erred  in  reversing  the  decision  of  the  Special 
Term, 

The  order  of  the  General  Term  must,  therefore,  l)e  reversed 
and  that  of  the  Special  Term  affirmed,  with  costs  of  both 
parties  upon  the  appeal,  to  be  paid  out  of  the  fund. 

All  concur. 

Ordered  accordingly. 
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172      1640        David  W.  Bbuce  et  al.,  Executors,  etc.,  Appellants,  v. 

The  Fulton  National  Bank  of  the  City  op  •  New 
York,  Respondent. 

From  the  words  of  an  express  covenant,  an  additional  or  correlative  cove- 
nant may  be  implied,  if  the  language  used  shows  that  such  covenant 
was  intended ;  but  such  implication  cannot  be  permitted  whei*e  it  is 
ap]>ai*ent  from  the  contract  that  the  parties  had  the  subject  in  mind, 
and  either  one  has  withheld  a  pi*omise  in  regard  to  it. 

A  lease  under  seal,  drawn  technically  in  form,  and  with  obvious  atten- 
tion to  details,  contained  various  covenants,  some  binding*  the  paKies 
mutually,  some  the  lessor  only,  othei's  the  lessee.  It  contained  a  cove- 
nant, on  the  part  of  the  lessor,  to  the  effect  that  if  the  lessee  should  pay 
the  rents,  and  perform  all  the  covenants  on  his  pai't,  that  the  lessee 
'*  shall  and  will  at  the  end  or  expiration  of  the  tei'm,**  gi*ant  to  the  lessee  a 
new  lease  for  a  fm-ther  term  specified,  at  a  rent  to  be  adjusted  by  apprai- 
sora,  but  not  less  than  that  for  the  first  term.  In  an  action  to  comj^el 
the  lessee  to  accept  a  new  lease,  held,  that  this  was  a  covenant,  on  the 
pai't  of  the  lessor  only,  from  which  no  covenant,  on  the  part  of  the  lessee, 
to  take  a  new  lease,  could  be  implied  ;  and  that  it  was  optional  with 
him,  whether  or  not,  to  take  a  new  lease. 

Johnson  V.  Coriger  (14  Abb.  Pi*.,  195);  Pordage  v.  Cole  (1  Williams' 
Saundei-s,  319);  BuUerv.  Thompaon  (2  Otto  [92  U.  S.],  412),  distin- 
guished. 

(Argued  November  21,  1879  ;  decided  December  9,  1879.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fii*st  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiffs,  entered  upon  a  decision  of  the  court,  on 
trial  at  Special  Tei-m,  and  ordering  a  new  trial.  (Mem.  of 
decision  below,   16  Hun,  615.) 

This  action  was  brought  to  compel  defendant,  as  lessee  of 
certain  premises  in  the  city  of  New  York,  to  accept  a  renewal 
of  the  lease  for  a  further  term. 

The  question  was  simply  as  to  the  construction  of  the 
lease,  of  which  the  following  is  a  copy : 

**  This  indenture,  made  the  28th  day  of  February,  in  the 
year  1856,  between  Dorothea  A.  L.  Wolfe,  wife  of  John 
David  Wolfe,  a:id  the  said  John  David  Wolfe  of  the  first 
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part  and  Joseph  Kernochan,  president  of  the  Fulton  Bank, 
in  the  city  of  New  York,  pursuant  to  the  statute  in  such  cose 
made  and  provided,  receiving  the  teim  of  years  hereby 
granted,  and  acting  and  covenanting  for  and  in  behalf  of  the 
said  the  Fulton  Bank,  in  the  city  of  New  York,  of  the  second 
pait.  Witnesseth,  that  the  said  parties  of  the  first  part  have 
letten,  and  by  these  presents  do  grant,  demise  and  to  farm 
let  unto  the  said  party  of  the  second  part  all  tliat  certain  lot, 
piece  or  parcel  of  land,  with  the  messuage  or  tenement 
thereon,  situated  in  the  second  ward  of  the  city  of  New 
York,  contained  within  the  following  bounds,  to  wit :  Com- 
mencing at  a  point  on  the  south-easterly  side  of  Pearl  street, 
distant  eighteen  feet  six  inches  north-easterly  from  the  most 
easterly  corner  of  Pearl  and  Fulton  streets  ;  running  thence 
south-easterly  on  a  straight  line  parallel  with  Fulton  street, 
and  through  the  center  of  the  puity-wall  between  the  house 
on  the  lot  hereby  demised  and  the  house  on  the  lot  next 
adjoining  belonging  to  the  Fulton  Bank,  in  the  city  of  New 
York,  forty-eight  feet  two  inches ;  thence  ruiniing  north 
easterly  in  a  straight  line  twenty-two  feet  to  a  point  distant 
on  the  course  next  stated,  forty-seven  feet  two  inches  south- 
easterly from  the  south-easterly  side  of  Pearl  street ;  running 
thence  noi*th-westerly  on  a  straight  line  forty-seven  feet  two 
inches  to  a  point  on  the  south-easterly  side  of  Pearl  street, 
disbint  forty-nine  feet  north-easterly  from  the  said  most  east- 
erly corner  of  Pearl  and  Fulton  streets ;  running  thence 
south-westerly  along  the  south-easterly  side  of  Pearl  street 
thirty  feet  four  inches  to  the  point  of  beginning:  To  have 
and  to  hold  the  same  unto  the  said  party  of  the  second  part, 
and  his  successors  and  assigns,  from  the  1st  day  of  May  (at 
twelve  o'clock  at  noon  of  that  day),  in  the  year  1856,  for 
and  during  the  full  end  and  term  of  twenty-one  years,  yield- 
ing and  paying  for  the  same  to  the  said  Dorothea  A.  L. 
Wolfe,  or  to  her  heirs  or  assigns,  the  rent  or  sum  of  $1,600 
yearly  and  every  year  during  the  said  term,  in  equal  quarter- 
yearly  payments,  to  be  made  on  the  first  day  of  every  month 
of  August,  November,  February  and  May  in  each  and  every 
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year  during  the  time  hereby  demised.  And  it  is  agreed  that 
ii  any  rent  shall  be  due  and  unpaid,  or  if  default  shall  be 
made  in  any  of  the  (covenants  herein  contained,  that  it  shall 
be  lawful  for  the  said  Dorothea  A.  L.  Wolfe,  her  hcii-s  or 
assigiii^,  to  re-enter  the  said  premises  and  to  remove  all 
persons  thei^efronu  And  the  said  party  of  tlie  second 
part,  for  himself,  his  successors  or  assigns,  doth  hereby 
covenant  to  pay  to  the  said  Dorothea  A.  L.  "Wolfe,  her 
heirs  or  assigns  the  said  yearly  rent  as  herein  specified ; 
and  also  to  pay  all  assessments  ordinary  and  extraordinary; 
also  all  taxes  that  may  be  assessed,  taxed,  imposed  or  levied 
on  said  demised  premises  during  said  tci-m.  And  the  said 
parties  of  the  firet  part,  do  hereby  covenant  and  agree,  that 
the  said  party  of  the  second  part,  his  succcssoi-s  or  assigns, 
on  paying  the  said  j'carly  rent  and  performing  the  cove- 
nants and  agreements  herein  contained,  on  the  part  and 
behalf  of  the  said  party  of  the  second  part,  his  succcssoi-s 
or  assigns,  that  the  said  party  of  the  second  part,  his  sue- 
ceasors  or  assigns,  shall  and  may  j^eaccably  and  quietly  have, 
hold  and  enjoy  the  said  demised  premises  for  the  term 
aforesaid.  And  t/ie  said  parties  of  the  first  part,  do  hereby 
covenant  and  agree,  that  if  the  said  party  of  the  second  part, 
or  their  assigns,  sJiall  toett  and  truly  pay  the  rent  hereby 
reserved,  and  keep  and  perfoi'm  all  t/ie  covenant  herein 
contained,  on  the  part  and  behalf  of  the  said  party  of  the 
second  jxirt,  his  siuicessors  or  assigns,  that  t/ie  said  Dorothea 
A,  L.  Wolfe,  her  heirs  or  assigns,  shall  and  will,  at  the  end 
or  expiration  of  the  term  hereby  granted,  grant  unto  the  said 
party  of  the  second  part,  or  his  sticcessors  or  assigns,  a  new 
lease  of  said  premises  hereby  demised,  for  a  further*  tei^rn  of 
tvoenty-one  years  next  ensuing,  from  Uie  time  of  the  expiration 
of  the  term  hereby  granted,  at  such  annual  roU  {jnot  less  tJian 
the  rent  hereby  reserved)  as  shall  Uien  have  been  agreed  upon 
by  the  parties,  or  otherwise  determined  or  ascertained  as 
hereinafter  provided.  And  it  is  mutually  covenanted  and 
agreed  between  the  parties  hereto,  that  if  the  said  Dorothea 
A.  L.  Wolfe,  her  heirs  or  assigns,  and  the  said  paily  of  the 
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second  part,  his  successor  or  assigns  do  not  agree  on  the 
amount  of  rent  to  be  reserved  on  said  renewed  lease,  then 
the  said  Dorothea  A.  L.  Wolfe,  her  heirs  or  assigns,  shall 
nominate  one  fit  and  impartial  person,  and  the  said  party 
of  the  second  pai*t,  his  successors  or  assigns,  shall  nominate 
one  fit  and  impartial  person,  both  of  whom  shall  be  owuera 
of  i-eal  estate  in  said  city  to  yalue  the  fee-simple  of  said 
demised  premises,  said  premises  to  be  valued  as  vacant  or 
unimproved  land,  said  nominations  to  be  made  at  least  four 
months  before  the  expiration  of  the  term  hereby  granted, 
and  if  the  persons  so  chosen  shall  differ  in  judgment  as  to 
the  value  of  the  said  premises,  the  two  so  appointed  shall 
appoint  a  fit  and  impartial  person  to  be  associated  with 
them  for  that  purpose,  and  the  decision  if  any  two  of  the 
three  persons  so  chosen  as  to  such  value,  shall  bo  conclusive 
on  the  parties  interested,  and  the  interest  at  the  rate  of  five 
per  cent  per  annum  on  the  value  so  estimated,  shall  be  the 
annual  rent  to  be  reserved  by  said  new  lease,  provided  such 
rent  is  not  less  than  the  rent  hereby  reserved,  the  said  new 
lease  to  contain  the  same  covenants  herein  contained  except 
the  covenants  to  renew,  and  said  new  lease  to  contain  a 
covenant  on  the  part  of  said  Dorothea  A.  L.  Wolfe,  her 
heirs  or  assigns,  to  renew  the  lease  for  another  term  of 
twenty-one  years  as  hereinafter  provided.  And  the  said 
parties  of  the  first  part,  do  hereby  covenant  and  agree,  that 
if  the  said  parties  of  the  second,  his  successors  and  assigns, 
shall  well  and  truly  keep  and  perform  all  the  covenants 
herein  contained  on  his  part,  and  truly  pay  the  rent  to  be 
reserved  in  said  renewed  lease  for  the  second  term  herein- 
before provided,  and  shall  and  will,  keep  and  perform  all 
the  covenants  contained  in  said  new  lease  as  herein  provided, 
on  the  part  and  behalf  of  the  said  pai*ty  hereto  of  the 
second  part,  his  successors  and  assigns ;  tho  said  Dorothea  A. 
L.  Wolfe>  her  heirs  and  assigns  shall  and  will,  at  the  end  or 
expiiution  of  the  said  second  term,  grant  mito  the  said  party 
of  tho  second  part,  successors  or  assigns,  a  new  lease  of  said 
premises  hei*eby  demised,  for  a  further  te&m  of  twenty-one 
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years  next  ensuing,  from,  the  time  of  the  expnration  o(  said 
second  term  at  such  annual  rent  (not  less  than  the  rent 
reserved  for  the  term  hereby  granted)  as  shall  then  have 
been  agreed  upon  by  the  parties  or  othermse  determined 
or  ascertained  as  hei-^inafter  provided.  And  it  is  mutu- 
ally covenanted  and  agreed  between  tho  pailies  hereto, 
that  if  said  Dorothea  A.  L.  Wolfe,  her  heii-s  or  assigns 
and  the  said  paily  of  the  second  part,  his  succcssoi:s  or 
assigns  do  not  agree  on  the  amount  of  rent  to  be  reserved 
on  said  last  I'enewal  the  amount  of  rent  shall  be  ascer- 
tiiincd  and  fixed  at  a  sum  not  less  than  the  I'ent  hereby 
reserved,  in  the  manner  hereinbefore  provided,  with  respect 
to  the  rent  to  be  resei-ved  on  the  first  renewal  of  this  lease. 
The  said  lease  for  the  said  third  term  of  years  to  contain  the 
same  covenants  as  is  herein  contained  except  the  covenant 
for  renewal.  It  is  further  covenanted  and  agi-ecd  between 
the  parties  hereto,  that  in  the  event  any  part  of  the  lot  of 
land  and  premises  hereby  demised  sliall  be  taken  for  the 
purpose  of  the  widening  or  extending  of  any  street  or 
avenue,  or  for  a  square  or  other  public  purpose  at  any  time 
during  the  term  hereby  granted,  or  any  term  granted  in 
renewal  as  hereinbefore  provided,  all  awards  for  the  ground 
or  for  the  use  of  the  ground  so  taken  (exclusive  of  the  build- 
ing), shall  inure  and  be  paid  to  the  said  Dorothea  A.  L. 
"VVolfe,  her  hcire  and  assigns,  and  after  any  part  of  said  prem- 
ises shall  be  so  taken  a  deduction  shall  be  made  in  the  rent 
hereby  reserved  or  reserved  by  any  such  renewed  lease,  such 
deduction  amounting  to  a  sum  per  annum  equal  to  the  inter- 
est at  the  rate  of  five  per  cent  per  annum  on  the  amount 
received  by  or  awarded  to  the  said  Dorothea  A.  L.  Wolfe, 
her  heirs  or  assigns,  the  said  deduction  to  commence  from 
the  time  said  award  shall  be  payable.  It  is  further  cove- 
nanted and  agi*eed  between  the  parties  hei'eto  that  at  least 
ninety  days  previous  to  the  expiration  of  the  last  renewed 
or  third  term  of  twenty-one  years,  if  said  last  term  shall  1)6 
granted  in  pursuance  of  the  covenants  and  conditions  herein 
contained,  the  lot  of  land  hereby  demised,  or  so  much  thereof 
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as  shall  not  have  been  taken  for  any  public  purpose,  shall  be 
valued  and  appraised  as  a  vacant  lot  by  arbitrators  appointed 
in  the  manner  hereinbefore  provided  for  on  the  renewal  of 
this  lease,  and  that  the  said  party  of  the  second  part,  or  his 
successors  acting  for  and  in  behalf  of  said  the  Fulton  Bunk, 
in  the  city  of  New  York,  or  his  or  its  assigns,  shall  pui-chai>o 
said  lot  at  such  its  appraised  value,  and  that  the  said  Dorothea 
A.  L.  Wolfe,  her  heirs  or  assigns  shall  and  will,  at  tlie 
expiration  of  said  third  or  last  term  if  gi*anted  as  aforesaid 
sell,  and  on  receiving  such  appraised  value,  gi-ant  and  convey 
to  the  said  paily  of  the  second  pail  his  sucessoi^s  or  assigns 
the  lot  of  land  hereby  demised  in  fee  simple  free  from  all 
liens  or  incumbrances,  except  such  liens  or  incumbrances  as 
the  said  party  of  the  second  pai*t  his  successors  or  assigns 
may  have  suflered  or  permitted  to  be  on  said  premises,  or 
whi(^h  by  the  covenants  or  agreements  herein,  or  in  any  lease 
given  in  renewal  hereof,  the  said  party  of  the  second  pai-t, 
his  successors  or  assigns  should  have  paid,  removed  or  [ire- 
vented.  It  is  further  covenanted  and  agreed  between  the 
parties  hereto  that  the  said  party  of  the  second  part,  his  suc- 
cessors or  assigns,  shall  have  a  right  to  remove  the  buildings 
now  on  said  demised  premises  and  to  erect  such  other  buildings 
^and  improvements  thereon  sis  he  or  they  shall  see  fit,  and 
that  the  contents  and  dimensions  of  the  premises  hereby 
demised  are  as  the  same  are  hereinbefore  given  and  set  forth, 
and  said  dimensions  so  given  are  by  these  presents  estal)- 
lished  and  agreed  upon  between  the  parties  hereto  as  the 
true  and  correct  boundaries  and  dimensions  of  said  lot. 

**  In  witness  whereof,  the' parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  year  fii'st  above  written. 

"  DOROTHEA  A.  L.  WOLFE,  [l.  s.] 
"  JOHN  DAVID  WOLFE.  [l.  s.] 
"JOSEPH  KERNOCHAN,    [l.  s.] 

*'  President  of  the  FuUm  Bank." 

A.  P.  Man,  for  appellants.     While  the  express  covenants 
in  the  lease  leave  no  room  for  doubtful  construction,  yet  if 
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the  tcrma  were  less  direct,  and  if  the  lease  in  form  only 
bound  the  lessor  to  grant  a  renewal,  the  law  would  imply 
that  the  lessee  was  bound  to  accept  it  so  long  as  no  option 
was  expressed.  {Mayor ^  etc,  v.  Mabte^  13  N.  Y.,  151 ; 
Johnson  v.  Conger,  14  Abb.,  195  ;  Shepard's  Touchstone, 
63,  162  ;  Co.  Litt.,  47  6;  1  Leon.,  324 ;  1  Ch.  Ca.,  294  ; 
2  Mod.,  91;  1  Piatt  on  Leases,  706;  Ld.  Franlcfordx. 
Thorpe,  2  Ball  &  B.,  372 ;  Curry  v.  Stanley,  1  II.  &  J,, 
487  ;  Hutler  v.  Thomson,  2  Otto  [II.  S.],  412  ;  Pordage  v. 
Cole,  1  Wm.  Saunders,  319 :  Hud.  C  Co.  v.  Perm.  Coal 
Co.,  8  Wall.,  276.) 

8,  P.  Nash,  for  respondent.  It  was  error  to  Imply  a 
covenant  to  renew  on  the  part  of  the  lessees,  such  covenant 
not  being  contained  in  the  lease.  (1  B.  S.,  738,  ^  140; 
Mayor  v.  Mabie,  13  N.  Y.,  151 ;  Burr  v.  Stanton,  43  id., 
462,  464;  Vandekar  v.  Vandekar,  11  J.  R.,  122;  Church- 
ward  V.  Queers,  L.  R.  [1  Q.  B.],  173  ;  Hud.  C  Co.  v.  Penru 
Coal  Co.,  8  Wall.,  276 ;  Maryland  v.  R.  R.  Co.,  22  Wall., 
105,  112 ;  Booth  v.  CI  R.  M.  Co.,  74  N.  Y.,  15 ;  Mclntyre 
V.  Belcher,  14  C.  B.  [N.  S.],  104 ;  Aspdin  v.  Austin,  5  Q. 
B.  [48  E.  C.  L.],  671;  Justice  v.  Lang,  62  N.  Y.,  323.) 

• 
Danforth,  J.     There  is  no  foundation  for  the  appellants' 

argument.  The  parties  to  the  agreement  bound  themselves 
by  express  covenants  under  ^*  hand  and  seal,''  and  the 
defendant  is  not  shown  to  have  broken  any  one  of  them.  This 
coi\clusion  was  also  reached  by  the  trial  court,  and  by  the 
General  Term,  but  the  first  rendered  judgment  for  the  plain- 
tiff on  the  ground  that,  from  the  words  of  certain  express 
covenants  on  the  part  of  the  lessor,  an  additional  or  correla- 
tive covenant  on  the  defendant's  pail  might  be  implied,  and 
this  may  be  so  if  the  language  used  shows  clearly  that  such 
covenant  was  intended.  (Sampson  v.  Easterly,  9  B.  &  C, 
505;  Saltoun  v.  Houstoun,  1  Bing.,  433;  Earl  of  Shrews- 
bury V.  Gould,  2  B.  &  Aid.,  487.)  But  this  construction 
cannot  be  permitted  when  it  is  apparent  that  the  parties  have 
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themselves  h:id  the  subject  iu  miiid  and  either  one  Has  with- 
held a  promise  in  regard  to  it.  That  being  so  we  can  no 
more  collect  it  from  the  words  used  than  we  can  supply 
words,  for  in  either  case  we  should  make  the  contract  speak 
where  the  parties  themselves  were  silent ;  and  to  do  this  the 
court  has  no  power. 

The  agreement  before  us  is  very  explicit.  It  was  evi- 
dently prepared  l)y  acaroful  and  ex[)erienced  draftsman.  Its 
subject  is  not  new,  nor  is  its  form  singular  or  unusual.  It 
does  not  appear  that  anything  wjis  omitted  which  either 
party  intended  to  provide  for  ;  **  it  is  drawn  technically  in 
form,  and  with  obvious  attention  to  details/'  and  in  such  a 
cose  **  a  covenant  caimot  be  imi)lied  in  the  absence  of  lan- 
guage tending  to  a  conclusion  that  the  covenant  sought  to 
be  set  up  was  intended."  [Hudson  Canal  Co,  v.  Penn,  Coal 
Co.y  8  Wallace,  27G.)  This  rule  is  cited  with  a[)probation 
by  Allen,  J.,  in  the  recent  case  of  Booth  v.  Cleveland  Boll- 
in  J  Mill  Co.  (74  N.  Y.,  15),  and  it  applies  to  and  must  con- 
trol the  case  before  us. 

We  find  ill  the  agreement  some  covenants  binding  the  par- 
ties mutually ;  others  only  the  lessor,  and  others  still  the 
lessee, —  expressed  in  apt  words  without  ambiguity  or  con- 
fusion. There  is  iirst  a  lease.  By  it  the  plaintiiTs'  testator 
as  lessor  "  doth  grant,  demise,"  etc.,  **  to  the  paily  of  the 
second  part,"  the  defendant,  certain  described  premises 
**from  12  o'clock  at  noon  of  the  1st  day  of  May,  1856,  fo:* 
the  term  of  twenty-one  years  at  the  annual  rent  of  SI, 600 
payable  quarterly ;  "  then  a  mutual  covenant  expressed  by 
the  words — **it  is  agreed,"  that  in  case  of  non-payment  of 
rent  when  due,  or  default  in  other  covenants,  the  lessor  may 
re-enter,  etc.;  next  —  the  party  of  the  second  part,  the 
lessee,  **for  himself,  his  successors  or  assigns,  doth  cove- 
nant to  pay "  to  the  lessor  the  yearly  rent,  also  all  taxes 
assessed,  etc.,  on  the  demised  premises  during  the  term ; 
then —  **  the  party  of  the  first  part  doth  covenant  and  agree 
that  on  j)aying  the  rent  and  performing  the  covenants  and 
agreements  "  in  the  lease  ••  contained  on  the  part  of  the  party 
SiCKELS— Vol.  XXXIV.        21 
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of  the  second  pai-t,"  he  shall  have  quiet  and  peaceable  pos- 
session of  the  premises  during  the  term. 

In  all  this  there  is  no  room  for  implication,  and  although 
from  the  word  **  demise  "  a  covenant  in  law  would  bo  implied 
for  quiet  enjoyment,  yet  that  covenant  has  been  expressed. 
From  the  reservation  of  rent  there  is  an  implied  covenant  on 
the  part  of  the  lessee  to  pay  the  rent  so  reserved,  yet  a  cove- 
nant to  that  end  has  been  expressed ;  an  omission  to  pay  the 
rent,  or  a  breach  of  any  other  covenant  would  warrant  an 
entry  by  the  lessor,  3- et  it  is  mutually  agreed  that  such  shall 
be  the  effect  of  such  omission.  Not  only  tlien  have  technical 
words  been  iLscd  from  which  covenants  in  law  would  arise, 
Hayes  v.  Bickcrstaff^  (Vaughan's  R.,  p.  118),  but,  as  if  to 
avoid  the  possibility  of  misconstruction,  the  covenants  have 
also  been  written  out.  Following  these  provisions  for  a  pres- 
ent lease,  we  find  covenants  in  reference  to  a  new  or  renewal 
lease,  and  on  these  the  plamtiff  rests  his  cause  of  action,  viz.  : 
**  And  the  said  parties  of  the  first  part  do  hereby  covenant 
and  agree  that  if  the  said  party  of  the  second  part  or  his 
assigns  shall  well  and  truly  pay  the  rent  hereby  reserved 
and  keep  and  perfomi  all  the  covenants  herein  contained  on 
the  part  and  behalf  of  the  said  party  of  the  second  part  his 
successors  or  assigns,  that  the  said  Dorothea  A.  L.  Wolfe  " 
(party  of  the  fii'st  part),  **  her  heirs  or  assigns  shall  and  will 
at  the  end  or  expiration  of  the  term  hereby  granted,  grjmt  unto 
the  said  party  of  the  second  part  a  new  lease  of  said  premises 
for  a  further  term  of  tv/enty-one  yeara  next  ensuing  from  the 
time  of  the  expiration  of  the  term  hereby  gi'anted,  at  such 
annual  rent  (not  less  than  the  rent  herel)y  reserved)  Jis  shall  then 
have  been  agreed  upon  by  tliv.  parties  or  otherwise  determined 
or  ascertained  as  hereinafter  provided."  It  is  ver}'^  plain  that 
hero  is  a  covenant  by  the  lessor  only, —  an  agreement  by  her 
to  give  a  new  lease.  Thci-e  is  none  by  the  lessee  to  accept 
it.  If  we  consider  it  in  connection  with  the  covenants  which 
have  preceded  it,  w^e  see  that  it  thus  expresses  the  whole 
intention  of  the  parties,  for  such  is  their  language.  It 
.declares  a  covenant  on  the  part  of  one  to  do  an  act.     If  it 
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had  been  intended  to  bind  both,  or  to  impose  a  correlative 
obligation  on  the  other,  we  should  expect  a  clear  statement 
to  the  effect,  not  only  that  one  would  give,  but  that  the 
other  would  take  a  lease,  or  the  use  of  words  from  which 
such  an  agi*ceracnt  must  necessarily  have  been  implied.  It 
is  not  a  present  grant  accepted  by  the  other  party,  but  a  con- 
ditional promise  or  covenant  to  grant  in  the  future  a  further 
term.  It  may  be  regarded  as  an  offer  for  the  benefit  of  the 
lessee,  or  as  an  inducement  to  him  to  build  upon  or  improve 
the  premises,  giving  assurance  that  if  he  did  so  he  should 
enjoy  the  fruits  of  his  expenditure  for  a  longer  period. 
{Adeel  v.  RadcUif,  13  J.  R.,  298.)  This  view  is  strengthened 
by  the  concession  made  in  the  printed  points  of  the  appellants' 
counsel.  He  siiys  :  **  The  circumstmices  of  the  lessee  were 
peculiar,  and  tlie  terms  of  the  lease  were  exactly  adapted  to 
them  and  to  the  wants  of  the  bank.  •  •  *  The  bank 
was  about  to  erect  a  costly  banlcing-house  upon  this  lot  and 
its  own  adjoining  lot  on  Fulton  street."  The  lessee  therefore 
would  require  the  privilege  of  renewal, —  the  lessor  be 
indifferent  to  it.  If  the  term  ended,  the  lot  with  the  bank 
building  would  revert  to  the  lessor.  {Piggot  v.  Mason,  1 
Paige,  412-415.)  There  is  nothing  to  indicate  that  the 
lessor  was  desirous  of  continuing  the  lease,  nor  that  the 
option  was  not  given  to  the  lessee  to  induce  him  to  accept 
the  original  lease  and  improve  the  property.  Besides,  the 
les:ior  is  bound  to  ffive  a  new  lease  if  it  wjis  understood  that 
the  Icvssce  was  bound  to  accept ;  it  would  have  been  eiisiet 
and  more  natural  and  in  harmony  with  the  structure  of  the 
other  covenants  regulating  the  engagements  of  the  parties, 
to  have  entered  at  once  into  a  lease  for  a  longer  period, — 
that  this  was  not  done  would,  of  itself.  Warrant  the  conclusion 
that  such  result  was  not  intended  except  at  the  option  of  *the 
lessee.  The  learned  counsel  for  the  appellants,  however, 
insists  thrlt  the  subsequent  covenants  relating  to  the  adjust- 
ment of  rent  by  appraisei-s  bind  both  parties ;  and  this  is  so  to 
a  certain  extent.  They  bind  the  lessor  provided  the  rent  is 
fixed  ''at  a  sum  not  less"  than  that  for  the  first  term,  and 
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fliey  bind  the  lessee  absolutely.  Here  the  option  is  with  the 
Ic^ssor.  lie  id  not  bound  to  accept  a  rent  less  than  $1,600. 
The  lessee  is  bound,  if  ho  goes  before  the  arbitrators  to  abide 
by  and  perform  their  award.  But  therb  can  be  no  arbitra- 
tion until  the  lessor  is  called  upon  to  give  a  new  or  renewal 
le.ase.  When  this  event  happens  it  may  be*  that  both  parties 
become  bound,  but  it  is  not  necessiiry  to  decide  that  ques- 
tion,—  it  is  enough  that  there  can  be  no  arbitration  if  there 
is  no  acceptance  of  a  new  lease,  and  no  obligation  to  accept 
it  can  be  implied  from  the  subsequent  provisions,  for  we 
have  seen  that  tliere  is  an  express  covenant  concerning  it, 
binding  on  the  Ic&sor  alone  and  excluding  the  idea  that  the 
lessee  is  bound,  and  in  such  a  case  a  covenant  cannot  be 
implied. 

As  wo  look  further  into  the  agreement  we  find  other 
reasons  for  this  construction  of  the  covenants  of  the  respective 
parties.  There  follows  in  substantially  the  same  words  us 
before,  another  covenant  on  the  part  of  the  lessor,  lor  another, 
or  second,  renewal  lease  for  twenty-one  years,  if  the  lessee 
pays  his  rent  and  performs  his  covenants,  at  sue  h  annual 
rent  (not  less  than  the  rent  reserved  for  the  term  of  the  first 
renewal)  as  shall  have  been  agreed  upon  or  otherwise  deter- 
mined as  in  the  l(*ase  provided.  Next — **it  is  further 
covenanted  and  agreed  between  the  parties  hereto,  that  at 
least  ninety  diiys  picvious  to  the  last  expiration  of  the  last 
renewed  or  third  term  of  twenty-one  years,  if  said  last  term 
shall  be  granted,"  the  demised  premises  shall  be  valued  and 
appraised  as  a  vacant  lot  by  arbitrators  **  and  the  party  of 
the  second  part  shall  purcluise  the  lot  at  its  appraised  value," 
and  "the  said  Dorothea  A.  L.  Wolfe  will,  on  receiving  such 
appraised  value,  grant  and  convey  to  the  party  of  the  second 
part  the  said  land  in  fee  simple."  There  is  nothing  left  for 
implication  here  ;  on  the  contrary  there  is  a  mutual  covenant 
that  the  party  of  the  second  part  will  bu}^  and  that  the 
party  of  the  first  part  will  sell ;  so  that  we  hava  throughout 
the  instrument  clearly  and  explicitly  expressed  the  covenants 
and  obligations  of  the  several  parties,  and  wo  may  say  of 
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this  contract  as  was  said  couceriiing  a  statute  in  EdncNs 
Case,  **  Tlic  scvcnil  inditing  and  framing  of  the  dificrcnt 
branches  doth  aru^iie  that  the  maker  did  intend  a  diifcrcnce 
of  the  purview  remedies."  EdriclCs  Case  (pt.  5,  fol.  118, 
3  Coke's  K.).  From  the  different  language  used  in  the 
various  covenants  it  is  evident  that  the  omission  of  words 
which  would  impose  or  indicate  a  mutual  covenant  was 
intentional,  for  it  is  apparent  that  the  parties  knew  how  to 
use  terms  applicable  to  the  subject.  It  would  therefore  be 
u  perversion  of  the  plain  reading  of  the  agreement  to  impose 
u'l)()n  the  lessee  the  obligation  which  is  assumed  to  lie  at  the 
foundaticm  of  this  action,  and  it  could  only  be  done  by  a 
disregard  of  well  settled  principles  of  law.  In  Churchward 
V.  The  Qtrjen  (Law  R.  [I  Q.  B.],  173),  the  court  refused  to 
interpolate  the  obligation  sought  to  be  implied,  Lord  Cock- 
BuiiN  saying  *'  the  court  should  tiike  great  care  not  to  make 
the  contract  speak  where  it  was  intentionally  silent ;  and  above 
all,  that  they  do  not  make  it  speak  entirely  contrary  to  what, 
as  may  be  gathered  from  the  whole  terms  and  tenor  of  the  con- 
tract, was  the  intention  of  the  parties ;"  and  to  the  same  effect 
Hudson  Canal  Co.  v*  Penn.  Coal  Co.  (8  Wall.,  276);  Mary- 
land V.  Railroad  Co.  (22  id.,  105);  Booth  v.  Cleveland  Rott- 
ing Mill  Co.  (74  N.  Y.,  15).  A  lease  similar  to  the  one  in 
question  came  before  the  chancellor  in  1829,  and  while  the 
precise  point  now  in  hand  wjis  not  presented,  it  is  evident  ho 
regarded  it  optional  with  the  lessee  to  renew.  {Pig got  v. 
Mujion,  1  Paige,  412-415.)  We  have  not  overlooked  the 
authoi'ities  referred  to  by  the  leained  counsel  for  the  appel- 
lant. They  do  not  seem  to  us  in  point.  In  Johnson  v.  Conger 
(14  Abbott,  1U5),  the  action  was  for  a  renewal  by  the  tenant 
against  the  landlord.  The  latter  was  clearly  bound  and  upon 
sufficient  consideration.  The  tenant  elected  to  have  the 
obligation  fulfilled.  Whether,  except  for  that  election,  the 
lessee  would  have  been  bound,  was  not  in  question.  In  Pord- 
age  v.  Cole  (1  Williams'  Saunders,  319  ^),  tlie  decision  rests 
on  the  word  **agreeel,"  which  was  said  to  be  *'  the  word  of 
both  parties,"  and  so  both  were  bound,  but,  say  the  court, 
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**  it  might  bo  otherwise  if  the  speciaRty  had  been  the  words 
of  the  defendant  only  and  not  the  words  of  both  parties." 
In  Butler  v.  Thomson  (2  Otto,  412),  the  words  wore  also 
the  words  of  buyer  and  seller.  Neither  case  has  therel'oic 
anj'  application  to  the  present  where  the  covenant  is  in  terms 
the  covenant  of  one  only.  Nor  do  those  cases  aid  the  appel- 
lants which  hold  that  any  words  in  a  deed  showing  an 
•  agreement  to  do  a  thing  make  a  covenant  (Com.  Dig.  Cove- 
nant, A.,  2;  Vaughn's  R.,  118;  Rawlc  on  Covenants,  3G5; 
Shepherd's  Touchstone,  162;  1  Piatt  on  Leases,  706,  and 
cases  there  cited ;  Ourry  v.  Stanley,  Hayes  &  Jones,  48  Z) 
for  the  very  point  is  against  them  in  that,  there  are  hero 
no  words  to  that  effect.  If  the  agi'cement  wtis  mutual 
throughout,  the  principle  of  these  decisions  and  especially 
Pordage  v.  Oole  would  sustain  the  appellants  and  we  could 
then  hold  with  the  learned  judge  at  Special  Term  **  that 
what  one  party  agreed  to  do,  the  other  assented  to  and  con- 
curred in ; "  but  if  the  construction  already  given  by  us  to 
tlie  agreement  is  correct,  such  is  not  its  chariictcr.  It  is 
very  probable  that  both  parties  contemplated  that  the  bank 
would  find  it  desirable  and  for  its  interest  to  continue  busi- 
ness upon  the  deniLsed  premises  for  a  term  longer  than  that 
of  the  original  lease,  and  if  so  they  would  desire  the  "'  right" 
or  ** privilege"  or  "option"  of  a  renewal,  but  we  can  find 
no  express  covenant  or  anything  from  which  a  covenant  can 
l)e  implied  that  they  would  remain  or  accept  a  renewal  of 
the  lease.  We  think,  therefore,  that  the  case  was  properly 
disposed  of  by  the  General  Term  and  that  its  order  should 
be  affirmed,  and  judgment  absolute  ordered  for  the  defendant, 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Harbison  A.  Cowing,  Eespondcnt,  v.  Abraham  Altman, 

Appeliaut. 

Where  a  defendant  does  not  accept  an  allegation  of  fact  in  the  complamt* 
but  gives  evidence  u|>on  the  trial  in  conflict  with  it,  plaintiff  is  not  pre- 
cluded on  appeal  from  claiming  the  fact  to  be  as  the  evidence  estab- 
lishes it. 

So,  also,  where  the  case  is  tried  without  i-eference  to  the  pleadings,  and  no 
exception  is  taken  raising  the  question  that  plaintiff  is  precluded  thereby 
from  showing  the  actual  transaction,  the  question  cannot  be  I'aised  upon 
appeal. 

Neither  the  fact  that  a  check  was  dishonored  when  transferred,  or  that 
presentment  for  payment  has  been  delayed,  discharges  the  di*awer.  If 
dishonored,  any  defense  thereto  against  the  payee  will  be  available 
against  his  transferee  ;  but  no  presumption  arises  that  over-due  or  dis- 
honored paper  is  invalid.  If  loss  results  to  the  drawer  by  delay  in  pre- 
sentment, that  is  matter  of  defense. 

After  a  party  has  been  permitted  to  examine  a  witness  at  length  in  refer- 
ence to  a  transaction,  it  is  in  the  diaci-etion  of  the  court  to  exclude  further 
examination  u[>on  the  subject,  and  its  decision  is  not  reviewable  here. 


(Argued  November  24, 1879  ;  decided  December  9,  1879.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
CJourt,  in  the  fourth  judicial  department,  affirrainii^  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  upon  a  check  dated  March  8, 
1871,  drawn  by  defendant  upon  the  Third  National  Bank  of 
Bufi'alo,  payable  to  the  order  of  Edwin  A.  Holbrook.  It  is 
reported  upon  a  former  appeal  in  TIN.  Y.,  435. 

The  defense  was  that  the  check  was  given  in  contravention 
of  the  provision  of  the  bankixipt  act  (§  45)  prohibiting  officei'S 
of  courts  of  bankruptcy  from  taking  anything  other  than  the 
fees  aHowed  by  the  act. 

The  proof  was,  in  substance,  that  Holbrook,  the  payee,  was 
appointed  assignee  of  a  bankrupt,  he  accepting  the  appoint- 
ment under  an  agreement  on  the  part  of  the  creditora  to  pay 
him  $2,000  in  addition  to  his  fees.  The  firm,  in  which  defend- 
ant was  a  partner,  arranged  with  the  creditors  to  buy  up  the 
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cluiins  against  th(3  bankrupt.  Ono  of  the  conditions  wa^i  that 
said  iii-m  should  pay  the  $2,000.  Tiic  check  in  suit  was  drawn 
for  that  purpose  the  day  it  beara  date,  and  deposited  with 
one  Bowen  to  be  delivei*ed  to  Ilolbrook  when  he  should  be 
discharged  aj  assignee.  The  check  wjis  delivered  upon  Hol- 
brookes order  to  ono  Chirk,  May  2,  1872,  and  on  that  day 
it  was  delivered  by  him  to  the  Marine  Bank  of  Buffalo,  to 
take  up  a  note  of  the  fiini  of  Clark  &  Hazzard,  which  was 
delivered  up  on  receipt  of  the  check. 
The  further  facts  appear  in  the  opinion. 

Willicnn  11.  Giwney,  for  appellant.  It  was  error  to  j:)er- 
mit  plaintiif  to  recover  on  facts  not  embraced  within  the 
issues,  and  in  direct  contradiction  of  his  own  compUiint. 
{WHght  V.  Delafeld,  25  N.  Y.,  360-309;  Furgusoii  v.  Fur- 
ffusoUf  2  Com.,  3G0;  Kelseij  v.  Western,  2  id.,  500;  Baihj  v. 
Rider,  6  Seld.,  603;  lio.uie  Keck.  U/c,  v.  Eames,  1  Kcyes, 
588;  Ryder  v.  Jenny,  2  Roberts,  56;  McKhihy  v.  MorriSy 
21  How.*  [U.  S.],  343,  348;  New  Code,  §  522;  Paifje  v. 
Willetl,  38  N.  Y.,  28;  Thorp  v.  Keokuk  Coal  Co.,  48  id., 
253.) 

Sherman  8.  Rogers,  for  respondent. 

Per  Curiam.  U[)on  the  former  appeal  in  this  case  (71  N. 
Y.,  435),  it  was  held  that,  upon  the  facts  there  appearing, 
the  check  did  not  have  an  inception  until  the  3nl  of  May, 
1872,  when  it  w*is  delivered  by  the  depositary  to  Ilolbrook, 
the  payee,  and  that  the  Marine  Bank  became  a  bona  fide 
holder  of  the  check  by  the  transfer  from  Clark  &  Ilazzard 
in  payment  of  a  note  held  by  the  bank  against  that  firm, 
and  was  entillod  to  enforce  the  check  notvviihstanding  the 
illegality  of  the  consideration  between  the  original  parties. 

The  fiicts  shown  on  the  last  trial  bearing  upon  the  princi- 
pal point  determined,  were  substantially  the  saine  as  upcm  the 
former  trial,  and  the  case  in  tliis  respect  is  governed  by  our 
former  dcK,'ision. 
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It  is  now  claiuied  that  the  pluiutiif  is  precluded  from 
clairniiio:  that  the  check  was  not  transferred  to  Holbrook 
until  the  3rd  of  May,  1872,  by  the  allegation  in  the  com- 
plaint which  after  btating  the  making  of  the  check  on  the  8lh 
of  March,  1871,  alleges  that  the  **  defendant  thereupon  sub- 
scribed the  draft  or  clu^ck  and  delivered  it  to  said  Holbrook." 

There  are  several  answei's  to  this  position.  In  the  tii'st 
place,  the  defendant  on  the  trial  gave  evidence  tending  to 
show  that  the  check  was  obtained  by  Holbrook  on  the  3d 
of  May,  1872,  from  the  depositary  with  whom  it  was  left, 
to  be  delivered  on  Holbrookes  obtaining  his  discharge  as 
assignee.  The  defendant  did  not  accept  the  statement  in 
the  complaint  as  to  the  time  wlien  Holbrook  received  the 
check,  but  gave  proof  to  estal)li.^h  affirmatively  that  it 
was  delivered  to  him  on  the  3d  of  May,  1872.  In  the 
second  place,  the  case  was  tried  upon  the  merits  without 
reference  to  the  pleadings  and  no  exception  was  taken,  rais- 
ing the  question  that  the  plaintiff  was  concluded  by  the 
pleadings  from  showing  the  actuid  transaction,  and  that 
Holbrook  did  not  acquire  title  to  the  check  until  its  deliv- 
ery  to  him  by  the  depositary. 

Some  other  points  are  made  which  will  be  briefly  con- 
sidered, l.st.  The  plaintiff  after  in-oving  the  signature  and 
indorsement  of  the  check  and  presentment,  demand  and  notice 
on  the  3d  of  May,  1872,  rested.  The  defendant  thereupon 
moved  for  a  nonsuit  on  the  ground  that  the  check  Wiis  pre- 
sumptively dishonored  when  received  by  the  plaintiff,  and 
on  the  further  ground  that  the  drawer  wjis  discharged  by 
the  delay  in  presentment.  Neither  ground  was  tenable  or 
justified  a  motion  for  nonsuit.  No  defense  to  the  check 
had  been  shown,  and  neither  the  fact  that  ihe  check  was  dis- 
honored when  the  plaintiff  received  it,  nor  that  presentment 
had  been  delayed,  discharged  the  drawer.  If  the  check 
was  dishonored  when  it  was  transferred  by  Holbrook  any 
defense  thereto  in  his  hands  would  be  available  airainst  his 
transferee,  but  no  presumption  arises  that  over-ilue  or  dis- 
honored paper  is  invalid.  And  it  is  a  sufficient  answer  to 
SicKELs  —Vol.  XXXIV.        22 
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the  other  ground  upon  which  the  motion  was  miule  that 
if  loss  resulted  to  the  defendant  from  delay  in  presentment, 
this  was  matter  of  defense. 

2nd.  The  court  permitted  the  defendant  to  inquire  at 
length,  on  the  examination  of  the  witness  Janes,  a  ibrmer 
plaintiff'  in  respect  to  the  circumstiuiccs  imder  which  ho 
took  the  checii,  the  consideration  which  ho  gave  and  his 
pecuniary  condition,  and  after  a  lengthy  examination  upon 
these  points,  interposed  and  excluded  further  examination 
of  the  witness  upon  the  eubject.  This  w:is  a  matter  in  the 
soimd  discretion  of  the  court  which  cannot  be  reviewed 
here. 

3rd.  The  exception  to  the  oflfer  to  show  by  the  witness 
Locko  what  Holbrook  suggested  to  him  as  to  the  transfer 
of  the  note  was  not  well  taken.  The  communication,  if  it 
could  be  deemed  of  any  importance,  wjis  made  by  Holl)rook 
to  the  witness  while  the  latter  was  acting  as  his  counsel  and 
was  confidential.  Moreover  it  subsequently  appeared  on 
his  examination  that  the  transfer  was  not  made  at  Hol- 
brookes suggestion.  Tlie  fact  that  the  witness  had  com- 
munication with  Ilolbrook,  in  respect  to  the  litigation  fairly 
appeared  from  the  evidence  given.  What  Ilolbrook  said  to 
his  counsel  was  inadmissible. 

We  think  no  error  was  committed  on  the  trial,  and  the 
judgment  should  be  affiimed. 

All  concur. 

Judgment  affii*med,  ^ 
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George  Metzger  et  al.,  Respondents,  v.  The  Attica  and  Iio8  809 
Arcade  Railroad  Company,  Appellant.  m    ra 


Where  the  bonds  of  a  town  have  been  issued  to  a  raili'oud  cor^xtration,  in 
payment  for  stock,  by  commissioners  appointed  under  and  by  a  judg- 
ment, void  for  want  of  juiTsdiction,  rendered  in  proceedings  under  the 
act  authonzing  **  municipal  corporations  to  aid  in  the  coiistiniction  of 
raih'oads"  (chap.  907,  Laws  of  1869),  an  equitable  action  is  maintain- 
able, under  the  act  of  1872,  for  the  protection  of  tax-payera,  etc.  (chap. 
161,  Laws  of  1S72),  at  the  suit  of  a  tax-payer  of  tho  town,  to  i*estrain 
the  negotiation  or  payment  of  the  bonds,  and  to  compel  their  cancel- 
lation. 

(Ai-gued  November  24,  1879  ;  decided  December  9,  1879.) 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supremo  Court,  in  the  fourth  judicial  department,  affiiming 
a  judgment  in  favor  of  plaintiU*  entered  upon  the  report  of 
a  referee. 

This  action  ivas  brought  by  plaintiffs,  as  tax-payers  of  the 
town  of  Sheldon,  Wyoming  county,  to  restrain  defendant, 
the  Attica  and  Arcade  Rjiilroad  Company,  from  negotia- 
ting ccilain  bonds  of  the  town,  issued  to  it  by  defendants, 
Parker  and  othci-s,  as  commissionci-s,  appointed  for  that  pur- 
pose, by  a  judgment  or  decision  of  the  court  in  proceedings 
under  the  act  authorizing  municipal  corporations  to  aid  in  the 
construction  of  railroads  (chap.  907,  Laws  of  18(j0);  also  to 
have  the  siiid  bonds  declared  void,  and  directed  to  be  can- 
celed ;  and  to  restrain  defendant  Kustcr,  the  collector  of 
said  town,  from  paying  over  to  the  railroad  company  moneys 
in  hand  collected  to  pay  interest  coupons  upon  said  bonds. 

The  referee  found  that  the  petition  was  insufficient  to  give 
the  court  jurisdiction  in  said  proceedings,  and  that,  there- 
fore, the  judgment  therein,  and  the  bonds  issued  in  pui'suance 
thereof  were  void  ;  and  directed  judgment,  requiring  the  rail- 
road company  to  cancel  and  surrender  the  bonds  ajid  coupons, 
that  the  commissioners  surrender  the  certificates  of  stoclv  in 
their  possession  to  be  canceled,  and  that  the  moneys  in  the 
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hands  of  tho  collector  be  paid  to  the  supervisor  of  the  town 

for  its  use. 
■ 

George  Bowen^  for  appellant.  The  bonds  in  suit  having 
been  issued  in  proceedings  void  for  want  ol^  jurisdiction,  an 
equitable  action  for  their  cancellation  cannot  be  maintained. 
{People  V.  Hmtth,  55  N.  Y.,  135;  Starin  v.  Genoa,  23  id., 
439;  People  v.  Mead,  24  id.,  114;  S.  C,  36  id.,  224;  Town 
of  Venice  v.  Woodruff,  G2  id.,  465;  Town  of  S^pgport  v. 
Teutania  S.  Jfk,  M£S.  opin.,  Ct.  of  App.  ;  Laws  of  18Gi), 
chap.  907,  §  4;  Ljrws  of  1871,  chap.  925,  §  6;  Story's  Ecj. 
Jur.,  §  700,  a.;  Ileijwood  v.  City  of  Buffalo,  14  N.  Y..  542.) 
Tho  money  raised  for  the  puq)ose  of  paying  the  interest  on 
the  bonds  having  been  paid  voluntarily  by  tlie -tax-payers 
cannot  be  recovered  back.  {Peopley,  Broion,  55  X.  Y.,  180; 
Ross  V.  Curtiss,  31  id.,  606;  First  Nat.  B'k  v.  Wheeler,  72 
id.,  201-206.) 

Thomas  Cbr/cY^  and  //.  A.  ComstocJc,  for  respondents.  Tho 
judgment  under  which  the  bonds  Avero  issued  being  void  upon 
its  face  did  not  conclude  anybody.  {Bloom  v.  BurdicJc,  1  Hill, 
141;  Dicks  \.  Hatch,  10  Iowa,  380;  Townsend  Y.Jeffries,  17 
Ala.,  276;  Peed  v.  Wnght,  2  Greene  [Ja.],  15;  Dohson  v. 
Price,  12  N.  Y.,  164;  GalpinY,  Page,  18  Wall.,  350;  Sears 
V.  T'eiry,  26  Conn.,  273;  Galpin  v.  Page,  1  Am.  L.  T.  R. 
[N.  S.],  523;  Canal  Bk.  v.  Judson,  8  N.  Y.,  254;  Harrington 
v.  People,  6  Barb.,  607;  Camden  v.  Mulford,  2  Dutch.,  49; 
Elliott  V.  Pearsoll,  1  Pet.,  350;  Schneider  v.  McFarland,  2 
N.  Y.,  459;  Corwin  v.  Mei-ritt,  3  Barb.,  341;  Bloom  v.  Bar- 
dick,  1  Hill,  130;  Wood  v.  McChemey,  40  Barb..  417; 
Chandler  v.  Northrop,  24  id.,  129;  Forbes  y.  Ilalsey,  26  N. 
Y.,  63;  Staples  v.  Fairchild,  3  id.,  41;  Fa;i  Alstyne  v. 
Erwin,  11  id.,  331;  Decker  v.  Bryant^  7  Barb.,  182;  Stanton 
V.  ii'//^^.',  12  N.  Y.,  575;  //«fe  v.  /S'ii'et'^,  40  id.,  97;  ^/y  v. 
CboZ;,  28  id.,  365;  Ifm-rcnv  v.  Freeman,  61  id.,  515.)  This 
is  a  proper  case  for  a  bill  in  equity  to  com])ol  the  surrender 
of  the  bonds  and  coupons,  and  also  to  restrain  the  defendant, 
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the  collector  of  tho  4:own,  from  paying  over  to  the  alleged 
commissioners  the  money  raised  by  the  hoard  of  siipen'isors 
to  pay  interest  on  tho  bonds.  {^Boyce's  Ex'rs  v.  Urundij,  8 
Pet.,  210;  Watson  v.  Sutherland^  5  AVall.,  74;  Story's  Eq. 
Jnris.,  §  6D-1;  Iteed  v.  Bk.  of  Newburgh,  1  Paige,  215; 
Ilamiltom  v.  Gummings^  1  J,  Chy.,  517;  Mcllenry  v. 
Uazzard,  45  N.  Y.,  580;  Whitlngham  v.  Thornburg,  1  Vt, 
206;  De  Costa  v.  Scandi-ely  2  P.  Wnis.,  170;  Peak  v.  Iligk- 
field,  1  Russ.,  559;  Story's  Eq.  Juris.,  §  G4,  K.;  BlMk  v. 
Ramsey^  52  Mo.,  153.)  The  right  of  tlio  plaintills,  tu  tiix- 
payers  of  the  town  of  Sheldon,  to  mahitain  this  action  is 
abmidantly  settled  by  authority.  {Ayrea  v.  Laurence^  59 
N.  Y.,  192;  Hurlburt  v.  Banks,  1  Al)b.  N.  C,  157;  Ketc- 
ton  V.  Keesh,  9  Ilun,  355;  Falconer  v.  11,  li.  Co.,  7  id.,  491); 
S.  C.  on  appeal,  69  N.  Y.,  491.) 

Daxfortii,  J.  The  defendant  now  concedes  the  bonds  in 
question  to  have  been  issued  under  a  judgment  void  for  want 
of  jurisdiction  in  the  court  which  rendered  it,  and  claims  more- 
over that  they  are  void  for  matters  appearing  upon  their  face. 
To  this  extent,  then,  there  is  acquiescence  in  the  decision  of 
the  learned  referee,  but  the  appellant  contenils  that  for  these 
very  reiusons  thcM-e  is  no  ground  for  equitable  interference, 
and  this  might  be  so  if  the  question  turned  upon  the  exer- 
cise of  the  general  jurisdiction  of  a  court  of  eciuity,  (St()ry 
Eq.  Jur.,  §  700;  Heywood  v.  City  of  Buffalo,  14  N.  Y., 
542),  but  it  does  not.  The  plaintiffs  are  tax-payei*s  and  the 
defendants,  Parker,  Briirirs  and  White,  claim  to  be  commis- 
sionors  of  the  town  of  Sheldon  under  color  of  the  judgment 
above  referi'ed  to  and  an  appointment  by  virtue  of  proceed- 
ings under  the  act  permitting  *'municii)al  corporations  to 
aid  in  the  construction  of  railroads."  (Laws  of  1869,  chap. 
907.)  They  have  issued  to  the  appellant  bonds  purporting 
to  be  the  ol)lig*ation8  of  the  town  and  which,  if  valid,  would 
1x5  a  charge  **  upon  the  real  and  personal  estate  within  the 
limits  thereof,  to  be  collected  and  i)aid  in  like  manner  as 
other   debts,   obligations  and  eliarges   against   the "  town. 
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(Chap.  907,  supra,  §  6;  Laws  of  1870,  chap.  300,  §  1.) 
The  l>oiids  and  tlic  coupons  attached  could  therefore  be  col- 
lected by  assessment,  and  no  action  would  be  necessary  to 
enforce  their  payment.  This  action  is  predicated  upon  the 
provisions  of  the  act  entitled :  **  An  act  for  the  protection 
of  t'lx-payeiy  against  the  frauds,  embezzlements  and  wrong- 
ful acts  of  public  officers  and  agents."  (Laws  of  1872,  vol. 
1,  chap.  161.)  The  intent  and  scope  of  this  statute  was, 
soon  after  its  enactment,  carefully  considered  by  this  court, 
in  Ai/ers  v.  Lawrence  (59  N.  Y.,  192),  and  it  is  very  clear 
that  the  plaintiffs  have  brought  their  case  within  its  pro- 
visions as  they  were  then  constiiied.  The  appellants  are 
the  holders  of  the  bonds  and  cou[)ons  illegally  issued,  and 
to  apply  the  money  already  raised  to  their  payment  or 
permit  the  bonds  thems9lve8  to  remain  an  apparent  pledge 
of  the  credit  of  the  town,  and  a  lien  upon  the  prop- 
erty of  the  tax-payer,  would  sanction  the  very  waste  and 
injury  which  the  statute  was  designed  to  prevent.  The 
action  was,  therefore,  well  brought.  The  commissioners  do 
not  appeal,  and  as  the  railroad  company  has  no  interest  in 
the  litigation  save  as  holder  of  bonds  pronounced  invalid, 
it  can  have  no  concern  as  to  the  disposition  of  the  money 
now  in  the  hands  of  the  collector. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Sarah  J.  Ulinb,  Appellant  and  Eospondent,  v.  The  New  ""tq^its 
Youjc  Central  and  Hudson  River  Railroad  Com-  dl68  ^138 
pany,  Appellant  and  Respondent. 

It  seems,  that  while  a  judge,  in  settling  interrogatories  to  be  annexed  to 
a  commission  to  take  testimony,  is  required  to  allow  **  any  question 
pertinent  to  the  issue"  (Code  of  Civil  Pi'ocedure,  §  892),  ho  has  authority 
to  disallow  questions  not  pertinent,  and  hence  to  determine  whether  a 
question  is  pertinent  or  not. 

The  power  to  exclude  questions,  however,  should  be  sparingly  exercised. 

The  Judge  in  such  case  has  not  the  discretion  which  the  court  has  on  tnal 
as  to  the  extent  to  which  he  will  permit  a  cross-examination,  for  the 
purpose  of  mer-'ly  testing  the  credit  of  the  witness,  and  upon  matters 
collateral  to  the  main  issue;  he  roust  insert  all  pertinent  questions. 

The  decLsion  of  the  judge  in  settling  the  inten-ogatoiios  is  an  oi-der 
(Code,  §  707) ;  if  it  disallows  a  pertinent  question,  it  afTccta  a  substantial 
right ;  and  is  therefore  appealable.     (Code,  {}  1347,  1348.) 

As  to  whether  the  party  has  a  remedy  in  such  case  by  mandamus,  to 
compel  the  allowance  of  the  question,  qiutre. 

An  appeal  does  not  lie  from  an  order  annexing  an  improper  question  to  a 
commission  ;  it  affects  no  substantial  right,  as  the  party  may  raise  the 
objection  on  trial.     (Code,  5  Oil.) 

In 'an  action  to  recover  damages  for  injui*ies  alleged  to  have  resulted  from 
defendant's  negligence,  a  i-elease  was  set  up  as  a  defense ;  this  the  plain- 
tiff claimed  was  a  forgery.     A  commission  waa  issued  on  behalf  of 

•  defendant,  to  take  the  testimony  of  the  i)er8on  who  plaintiff  alleged 
forged  the  I'clease,  as  to  the  alleged  settlement.  Plaintiff  after  a  cross- 
interi-ogatory  calling  for  the  salary  paid  to  the  witness,  pi-oposed  othei-s, 
asking  the  amou:it  of  the  witness'  expenses  jxir  annum,  whether  he 
left  the  i^lace  by  day  or  night,  by  whom  he  was  accompanied,  and  where 
he  stopped  ;  also,  as  to  the  amount  of  the  debts  he  left  unpaid ;  whether 
befoiv  he  left  he  purchased  an  India  shawl,  and  at  what  price,  and 
whether  he  bori-owed  money  of  certain  pei'sona  specified.  These  cross- 
inteiTogatories  were  disallowed  ;  lield  eiTor. 

(Argued  November  25,  1879 ;  decided  December  9,  1879  ) 

These  were  cross-api)eal3  from  an  order  of  Gencrj^l  Term 
of  tho  Supremo  Court,  in  the  third  judicial  department, 
affirming  in  part,  and  revei>>ing  in  part,  a  decision  of  a  judge 
upon  settlement  of  interrogatories,  to  be  annexed  to  a  com- 
mission herein ;  also  appeal  by  defendant  from  order  of 
said  Greneral  Term,  denying  a  motion  to  dismiss  the  ap][)eal 
from  the  order  settling  the  interrogatories. 


1 
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This  {icUoii  was  broiiirlit  to  recover  daiuaffos  for  iiiiiiries 
I.,  real  estate,  alleged  to  have  been  oceasioued  by  det'endant's 
'ae2fli<2:ence.  One  of  the  defenses  was  that  defendant  settled 
"vith  the  mother  of  plaintilF,  who  was  the  owner  of  the 
premises,  at  the  time  of  the  alleged  injuries,  and  received 
from  sjiid  owner  a  written  release  of  said  damages.  This 
release,  plaintitf  chiimcd,  was  forged  by  one  Do  PI'nhl,  who 
was,  at  the  time,  a  clerk  in  defendant's  office,  in  Albany,  and 
who,  subsequently,  left  that  city  and  went  to  Chicago.  A 
connnission  was  issued,  on  behalf  of  delcndant,  to  take  the 
testimonv  of  said  De  Pfuhl.  The  interroijatories  were  as  to 
the  settlement,  and  the  execution  of  the  release.  Plaintiff 
proposed  the  following  cross-interrogatories,  among  othci-s  : 

*'  Second.  When  did  you  commence  serving  in  the  office  of 
the  defendant,  in  the  city  of  Albany,  and  when  did  yon  leave 
tiiat  employment  ?  Give  the  dates,  respectively  ?  AVhat  Wiw 
your  salary  when  in  such  employment  at  the  commencement 
and  what  was  it  at  the  end  of  such  service,  and  Avhat  changes  in 
your  salaiy  were  made  during  such  service  and  at  what  dates  ? 

'*  Third.  Had  you  a  family  w^ien  in  the  employ  of  the 
defendant,  and  if  so  of  whom  did  it  consist  ?  Give  their 
names  and  agos,  respectively,  and  then  state  at  what  street 
and  number,  or  streets  and  numbers,  in  the  city  of  Albany, 
or  elsewhere  you  resided  while  in  the  service  of  the  defend- 
ant in  the  ddViulant's  office,  in  Albany  ? 

''  Fourth.  State,  as  near  as  you  can,  what  was  the  amount 
of  your  family  and  personal  expenses,  per  annum,  during 
each  year  that  you  resided  in  the  city  of  Albany  ? 

*'  Sixth.  Did  you  leave  Albany  at  the  end  of  said  service 
during  the  day-time  or  during  the  night-time,  a'.ul  by  what 
train  ajid  at  what  hour  and  on  what  railroad  or  in  what  con- 
veyance, and  (lid  any  pers(m  accompany  you,  and  if  so  who  ? 
Give  his,  or  her  name,  qr  names,  and  how  far  were  you  accom- 
})anied  by  such  person  or  persons,  and  state  whether  you 
stopped  over  at  any  places  on  your  way,  and  if  so  give  the 
names  of  such  places  and  of  the  hotel  or  hotels  you  stopped 
at,  with  the  date  or  date43  when  you  were  there  ? 


: 
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"  Eighth.  If  you  have  answered  that  you  left  debts  luipaid 
when  you  left  Albany,  state  the  named  of  your  creditors  and 
the  several  amounts  due  to  each  at  that  time,  and  stato  pai> 
ticularly  the  amount  of  your  indebtedness  to  John  M»  Crapo, 
and  whether,  before  you  left,  you  purchased  from  him  an 
India  shawl  and  at  what  price,  and  state  the  date  of  such  pur** 
chase  ?s  nearly  as  you  can ;  did  you  borrow  money  before 
leaving  Alliany  from  Charles  T.  Titus,  William  Lush, 
Charles  II.  Fisher,  Nicholas  Engel  or  Charles  Engel,  and 
how  nmch  from  each,  and  how  much  from  other  pei'sons, 
naming  each*  « 

**  Ninth.  Have  you  ever  been  arrested  or  imprisioned  in 
this  country,  and  if  so,  how  many  times  and  when  !ind  where, 
and  for  what  alleged  offenses  or  crimes  7  Have  you  been 
recently  aiTested  and  irnprisioncd  on  a  charge  of  larceny  or 
some  other  offense  in  the  city  of  Chicago ;  and  if  so,  state 
when  you  were  imprisoned  and  who  made  the  complaint 
against  you,  and  whether  j'^ou  are  now  under  bonds  to  appear 
to  answer  the  charge.  State  also,  particularly,  whether  you 
have  recently  been  arrested  at  Chicago  on  complaint  made  by 
a  Mr.  Delaneau,  on  a  charge  of  larceny  and  on  a  charge  of 
obtaining  money  under  false  pretenses  on  complamt  of  Mrs. 
Mitchell  ?  And  state,  also,  whether  you  have  restored  to 
Mr.  Delaneau  any  of  the  property  alleged  to  have  been  taken, 
or  to  Mi-s.  MitclicU  any  of  the  money  alleged  to  have  been 
obtained,  or  paid  them  or  either  of  them  for  the  same.  " 

Upon  settlement  of  the  interrogatories  the  judge  disal- 
lowed the  fourth,  sixth,  eighth  and  ninth  interrogatories, 
and  an  order  was  entered  to  that  eflect.  The  General  Tenn 
on  appeal  affirmed  the  order  as  to  the  fourth,  sixth  and 
eighth  cross-inteiTogatories,  and  reversed  it  as  to  the  ninth. 

Amasa  J.  Parker,  for  plaintiff.  The  proper  time  to 
exclude  a  question,  on  the  ground  that  it  is  not  comiDetent 
or  relevant,  is  when  it  is  proposed  to  read  the  deposition  in 
evidence  at  the  trial.  It  cannot  be  done  on  the  settling  of 
the  interrogatories.  (Code  of  Civil  Procedure,  §  911;  2  R. 
SicKELs— Vol.  XXXIV.        28 
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S.  [6th  ecL],  vol.  3,  656,  §  23;  Ocean  Lis.  Co.  v.  Franci%  2 
Wend.,  iyo'y  4  M,  &  Selvv.,  602;  Revisera'  Notes,  3  R.  S., 
735  [2(1  cd.].)  The  officer  settling  the  mterrogatories  has  no 
power  or  authority  to  reject  an  interrogatoiy,  because  it  is 
leading,  the  purty  being  allowed  to  make  this  objection  ou 
the  trial.  (2  Wait^s  Pr.,  696;  Fleming  v.  Ilallenbeck^  7 
Biirl).,  271;  WilUains  v.  Eldredge,  1  Hill,  249;  2  R.  S. 
[5th  ed.],  vol.  3,  394,  §  15,  675.)  It  was  competent  to  ask 
the  witness  vv  hethcr  he  had  been  arrested  and  imprisoned, 
and  for  what  alleged  offenses.  (Real  V.  People^  42  N.  Y., 
270;  Brandon  v.  People^  42  id.,  2^5;  Oonnor^s  Case^  50  id., 
240;  8  Hun,  562.)  The  order  was  appealable.  (Code  of 
Civil  Procedure,  §§  1347,  1348.)  By  section  fifty  of  the 
Code  of  Procedure  any  party  affected  by  an  order  may  enter 
it  with  tlie  clerk  to  enable  the  party  to  appeal  under  section 
forty-nine.  (Nicholson  v.  Demham^  1  Code  R.,  119:  Savage 
v.  Belyea^  3  How.  Pr.,  276;  Hunt  v.  Wallis,  6  Paige,  371; 
Whitney  v.  Be'den,  4  id.,  140;  4  Wait's  Pr.,  606.)  A  motion 
to  set  aside  any  proceeding  for  irregularity  must  be  made 
promptly  and  before  the  moving  party  takes  any  other  step 
in  the  cause.  (Lord  v.  Graydan^  14  Alb.  R.  R.,  444;  Persse 
v,  BrooJcs,  id.,  119;  Strang  v.  Strong,  1  Abb.  [N.  S.],  242; 
4  Wait's  Pr.,  634-635;  Mayer  v.  Lyons,  2  How.  Pr.,  280; 
1  Daly,  297.)  If  plaintiff"  was  irregular  in  entering  the 
order,  the  dolendant's  remedy  is  not  to  move  to  dismiss  the 
appeal,  but  it  would  be  to  move  at  Special  Term  to  set  the 
order  aside.  (Bedell  v.  Powell,  3  Code  R.,  61;  Keley  v. 
Thayer,  34  How.,  163;  4  Wait's  Pr.,  236.) 

Satnuel  Hand,  for  defendant.  The  interrogatories  to  be 
annexed  to  a  commission,  if  not  settled  by  consent,  must  be 
settled  by  a  judge  of  the  court  or  a  county  judge.  (Code 
Civil  Procedure,  §  891.)  It  is  the  duty  of  the  judge  to 
allow  either  party  to  insert  therein  any  question  pertinent 
to  the  issue,  which  he  proposes.  (Code  Civil  Procedure, 
§  892.)  The  question  asked  the  witness  on  cross-exami- 
nation as  to   how  many   times   he   had  been   arrested   or 
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imprisoned,  and  as  to  offenses  with  which  ho  had  been 
chai'ged,  was  incomixiteiit.  {Brown  v.  People,  8  Hun,  5G2; 
Jackson  V.  Osborne  2  Wend.,  555;  Lipe  v.  Eiserderd^  32 
N.  Y.,  229,  238;  People  v.  Brmvn,  72  id.,  571.)  All  these 
questions  on  cross-examination  were  in  the  discretion  of  the 
judge.  {Gl  W.  R.  Co,  v.  Lomiia,  32  N.  Y.,  127;  King 
V.  jSr.  Y.  a  P.  P.  Co.,  72  id.,  607.) 

Earl,  J.  Precisely  what  the  powers  of  a  judge  in  settling 
interrogatories  to  be  annexed  to  a  commission  are,  has  not 
been  much  considered  in  reported  cases.  It  is  provided  in 
the  Code,  as  it  was  in  the  Revised  Statutes,  that  the  inter- 
rogatories are  to  be  settled  by  a  judge  upon  notice.  (§§  891, 
892.)  I  believe  it  has  been  generally  understood  that  the 
judge  has  some  power  to  determine  what  interrogatories 
may  be  annexed  to  the  commission,  and  the  form  of  them. 
If  lie  has  not  such  power,  then  the  requirement  that  the 
interrogatories  **must  be  settled "  has  little  or  no  signifi- 
cance ;  and  if  he  has  no  power  to  decide  anything,  there 
certainly  can  be  no  reason  for  troubling  him  about  the 
matter.     (McicDonald  v.  Gan'Zison,  9  Abb.  Pr.,  178.) 

The  statute  provides  that  either  party  must  be  allowed  to 
insert  *'  any  question,  pertinent  to  the  issue,  which  he  pro- 
poses." That  right  the  judge  caimot  deny  or  curtail.  Every 
such  question  he  must  allow.  But  he  must  have  authority 
to  disallow  questions  not  pertinent  to  the  issue,  and  hence  to 
determine  whether  a  proposed  question  is  pertinent  or  not 
But  as  he  cannot  always  foresee  precisely  what  evidence  the 
exigencies  of  the  trial  may  render  proper,  and  as  <5ie  statute 
reserves  the  right  to  either  party  to  make  at  the  trial  any 
objection  to  questions  or  answers  which  he  could  make  if 
Ihe  witnesses  were  testifying  there  orally,  the  power  to 
eXL'lude  questions  shoidd  be  sparingly  exercised.  But  if 
questions  clearly  impertinent  or  incompetent  or  immaterial 
ai*e  proposed,  he  should  refuse  to  allow  them  ;  otherwise  the 
appciirance  of  the  parties  before  him  would  be  an  idle 
ceremony. 
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The  Code  provides  that  either  party  may  insert  any  ques- 
tiou  "pertinent  to  the  issue."  The  Revised  Statutes  pro- 
vided that  either  party  might  insert  any  question  "  pertinent 
to  the  cause."  (2  R.  S.,  394.)  Both  phrases  clearly  have 
the  same  meaning.  It  wjis  undoubtedly  intended  that  either 
party  should  have  the  right  to  put  every  question  to  a  wit- 
ness by  commission  which  he  could  put  to  the  witness  if  ha 
were  examined  orally  at  the  trial. 

The  question  upon  plaintiff's  appeal  is  whether  the  judge 
erred  in  disallowing  the  fourth,  sixth  and  eiglith  cross-inter- 
rogatories. 

The  action  is  to  recover  certain  damages.  The  defense 
is  tliat  the  defendant  had  settled  for  the  damages,  by  the 
payment  of  $500,  and  obtained  a  written  release.  The 
plaintiff  claims  that  the  release  is  a  forgeiy,  and  that  the 
forgeiy  was  committed  l)y  the  witness  to  be  examined,  and 
that  if  the  defendant  paid  the  money,  it  was  taken  and  kept 
by  tho  witucss.  The  character  and  credit  of  the  witness  are, 
therefore,  of  great  importance,  and  competent  evidence, 
showing  what  they  are,  quite  material.  Questions  may, 
therefore,  be  put  to  him,  upon  his  cross-examination,  tending 
to  discredit  or  disgrace  him  generally  ;  and  he  may  also  be 
questioned  as  to  his  conduct  and  acts  about  the  time  of  the 
alleged  forgery,  with  the  view  of  showing  his  guilt.  Such 
evidence  need  not  be  of  a  conclusive  nature.  It  is  com- 
petent if  it  throws  light  upon  the  principal  fact  to  be  proved, 
and  if,  with  other  evidence,  it  would  tend  to  prove  that 
fact. 

Suppose  it  could  be  shown  by  the  cross-examination  of  this 
witness' that,  at  the  time  of  the  date  of  the  alleged  release  he 
was  living  upon  his  salary,  and  that  his  family  expenses  were 
as  much  as  his  salary,  or  more ;  that  immediately  after  this 
transiiction  he  quit  tho  service  of  the  defendant  and  left 
Albany  in  the  night  time,  leaving  his  family  behind  him  ; 
that  ho  left  alone,  or  in  disreputable  company ;  that  vi\yon 
his  route  to  his  destinatiou  he  traveled  and  behaved  in  a  sus- 
picious or  discreditiible  manner ;  that  just  before  leaving, 


^ 
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:md  in  close  proximity  to  this  trausaction,  he  created  debts,  by 
borrowing  mouey  or  otherwise,  for  the  purpose  of  filling  his 
pockets  befoi^  his  departure ;  that  he  purchased  for  his  wife  au 
India  shawl  for  just  $500,  or  near  that  sum,  having  no 
honest  means  wherewith  to  make  the  purchase  ;  would  not 
questions  to  elicit  such  facts  be  competent  ?  I  think  they 
would ;  and  such  facts  might  have  been  elicited  by  these 
cross  questions.  Tlie  questions  were,  therefore,  pertuient ; 
and  being  so,  the  judge  could  not  rightfully  exclude  them. 
It  was  not  for  him  to  determine  that  the  questions  might  not 
elicit  the  fact^  sought,  or  that  the  facts  would  not  bo  very 
important  if  elicited.  The  plaintiff  had  the  statutory  right 
to  the  questions. 

It  is  true  that  a  judge  at  the  trial  generally  has  a  discretion 
as  to  the  extent  to  which  he  will  permit  a  cross-examination, 
for  the  purpose  of  merely  testing  the  credit  of  a  witness,  and 
upon  matters  collateral  to  the  main  issue  on  trial,  to  be  car- 
ried ;  and  the  exei-cise  of  such  discretion,  unless  clearly 
abused,  will  not  be  interfered  with  by  a  court  sitting  in 
review  of  the  trial.  That  is  a  discretion  to  bo  exercised  by 
the  judge  presiding  at  the  triid  ;  and  in  exercising  it,  he  has 
before  him,  for  his  guidance,  the  api)earance  of  the  witness, 
if  orally  examined,  the  evidence  he  hiis  given  upon  his  direct 
examination,  and  all  the  fiicts  of  the  case  as  they  then  ap^icar ; 
and  he  is  thus  able  to  judge  whether  a  further  cross-exami- 
nation will  aid  the  ends  of  justice.  But  a  judge  in  settling 
inten*ogatories  has  no  ^uch  discretion.  He  cannot  tell  what 
the  exigencies  of  the  trial  may  be,  and  he  cannot  determine 
how  far  a  cross-examination  may  be  i-equired  to  be  carried^ 
nor  pi*ecisely  what  fact^s  will  become  ini{x>rtaut.  He  must| 
therefore,  inseit  all  pertinent  questions,  although  a  judge  sit- 
ting at  the  trial  might,  in  the  exercise  of  his  discretion,  there 
exclude  thenu 

But  it  is  claimed  by  the  learned  counsel  for  the  defendant 
that  the  plaintiff's  remedy,  if  any^  for  the  exclusion  of  his 
questions  was  by  mandamus  to  compel  their  allowance,  and 
not  by  appeal  to  the  Genei*al  Term.     Without  denying  that 
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the  plaintm*  might  have  a  remedy  by  maudamiLs,  I  have  no 
doubt  that  he  could  appeal. 

The  decision  of  the  judge  in  settling  the  interrogatories 
was  required  to  be  in  writing  and  such  decision  is  an 
order  in  the  action.  (Code,  §  7G7.)  In  this  case,  an  order 
was  drawn  up  satisfiictory  to  the  attorney  for  both  parties 
and  was  by  consent  entered  in  the  clerks  office.  So  far  as 
it  disallowed  plaintiff's  jxnlinent  questions,  it  affected  a 
substantial  right  and  was,  therefore,  appealable  under  sections 
1347  and  1348  of  the  Code. 

The  General  Tenn  did  not  err  in  deciding  that  the  ninth 
cross  question  should  be  annexed  to  the  commission.  Such 
questions  have  frequently  been  decided  com[)etent.  An 
appeal,  however,  should  not  be  allowed  l)ecause  an  improper 
question  has  been  ordered  to  be  annexed  to  a  commission ; 
because  it  affects  no  substantial  right,  as  the  party  can  make 
the  objection  at  the  trial  and  bo  fully  protected  there. 

Brielly,  to  some  extent,  restating  my  views,  I  say  if  the 
judge,  in  si^.ttling  interrogatories  to  bo  annexed  to  a  com- 
mission, disallows  a  pertinent  question,  he  commits  an  error 
which  will  be  corrected  upon  appeal,  unless  it  can  bo  seen 
that  the  error  can  do  no  harm  to  the  party  who  complains 
of  it.  If  he  allows  an  improper  question,  there  is  no  right 
of  appeal,  as  such  allowance  does  no  substantial  harm,  the 
party  objecting  to  the  question  being  able  to  protect  himself 
at  the  trial  by  objections  there  made. 

The  order  o!*  the  General  Term,  so  far  as  the  defendant 
has  appealed  therefrom,  must  be  affirmed,  w^ithout  costs  to 
either  party  upon  the  appeal  to  this  court,  and  so  far  as  the 
plaintiff  has  appealed  therefrom,  must  l)e  levei-sed  ;  and  the 
fourth,  sixth  and  eighth  cross-interrogatories  must  be  allowed 
and  annexed  to  the  commission ;  and  upon  her  apx^eal,  the 

■ 

plaintiff  must  recover  costs  of  the  defendant. 
All  concur. 
Ordered  accordingly.* 


*The  remittilur  was  upon  Bii1>sc(]ucnt  motion  amcndud  so  as  to  givo  plainUffooats 
against  the  defeudant  on  her  appeal  to  iho  (ieneral  Term  and  to  thia  ooorL. 


1879.]  Stephens  c.  Board  of  Education.  183 


statement  of  case. 


•  ri 


Winchester  Brtticn^  for  appellant.  Defendant  being  a 
creditor  of  GUI,  and  the  bank  a  del)t()r,  it  was  entirely  com- 
petent for  Gill  to  check  on  his  balance  created  by  despositing 
{)laintifi*'d  check  to  pny  d(»r:n(lant  a  just  d^^bt,  which  ho  did. 


79    188 

Stephen  D.  Stephens,  Respondent,    v.  The  Boaud   op        las  lo^ 
Education  of  the  City  of  Buooklyn,  Appellant.  hS  4^ 

79    188 
141    385 

One  G.,  who  was  a  member  of  the  board,  defendant  herein,  as  attorney        "yg      Jgg 

for  it  received  $3,600.84  of  its  money,  which  he  wi-ong^fully  appi*opnated  147  191 
to  his  own  use ;  he  subsequently  procured  from  plaintiff  on  ii  fory^ed  uiort-  •  79  188 
gage  4>4, 129.34,  which  he  deposited  in  a  bank  to  his  credit,  and  on  the  159    460 

same  day  drew  his  check  on  said  bank  to  defendant's  order  for  the 
amount  so  appi'opriated,  and  delivered  the  same  to  defendant,  who 
received  it,  without  notice  or  knowledge  of  the  fraud  perpetrated  upon 
plaintiff,  and  gave  G.  credit  therefor;  the  check  was  paid  and  the 
nioAey  i-eceived  thereon  used  by  defendant. 

lu  an  action  to  i-ecover  the  amount  so  received  by  defendant  from  G., 
hel.U  that  defendant  having  received  the  money  in  good  fiiith,  and  in 
the  ordinary  course  of  business,  for  a  valuable  cousidei*ation,  was  not 
liable. 

The  possession  of  money  vests  the  tiUe  in  the  holder,  as  to  third  pei'sons 
dealing  with  him  and  receiving  it  in  due  coui*se  of  business  and  in  good 
faith,  upon  a  eonsidemtion  good  as  between  the  parties. 

Tlie  doi:trine,  that  an  antecedent  debt  is  not  such  a  consideration  as  will 
cut  oil  the  equities  of  thii-d  parties,  in  i-espect  to  neg-otiable  Bcciuitiea 
obtained  by  fraud,  hjis  no  application  to  money  so  obtained. 

Caussidlere  v.  Beers  (2  Keyes,  198),  distinguit^hed. 

It  seeins,  that  while  the  money  remained  on  deposit  in  the  bank,  plaintiff 
could  have  compelled  the  bank  to  restore  it,  but  having  paid  it  out, 
without  notice  of  any  defect  in  the  title  of  G.,  it  was  thereafter 
protected. 

(.Vrgiied  November  25,  1879  ;  decided  December  9, 1879.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court,  in  the  second  judicial  department,  in  favor 
of  plaintifl',  entered  upon  an  order  overruling  exceptions  and 
directhig  judgment  upon  a  verdict. 

Tliis  action  was  brought  to  recover  moneys  alleged  to 
have  been  received  by  defendant  belonging  to  plaintiff. 

The  facts  appear  sufficiently  in  the  opinion. 
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Tbe.qucstiou  whether,  had  he  left  the  money  in  bunk, 
plaintiff  could  have  recovered  from  the  bank,  docs  not  ariMi 
here.  (Matter  of  Franklin  Jik.y  1  Paige,  243; .  Commercial 
Bk.  V.  llughesy  17  Wend.,  94;  Graves  v.  Dudley,  20  N.  Y., 
76;  Mars/i  v.  Oneida  Bk,,  34  Barb.,  298;  .JBUzia  J^at.  Bk. 
V.  Fourth  JSTat,  Bk.,  4G  N.  Y.,  82;  Van  Allen  v.  Ain.  Nat. 
Bk.,  52  id,,  8.)  The  fact  that  without  the  nioiwy  obtained 
from  plaintiff',  GilPs  account  would  have  been  insufficient  to 
have  paid  defendant,  does  not  change  the  principle  or  legal 
effect  of  the  transaction.  When  the  identity  of  the  money 
is  lost,  the  ability  to  follow  it  ceases.  {Kip  v.  B7c  of  New 
York,  10  J.  R.,  63-65;  Loundes  v.  Anderson,  13  East,  130.) 
A  payee  of  money  in  due  course  of  business  is  not  to  be  put 
upon  inquiry,  at  his  peril,  as  to  the  manner  in  which  said 
money  wjuj  procm*ed  by  the  payer.  {Justh  v.  Nat.  Bk. 
Comm.,  56  N.  Y.,  484;  3Iason  v.  Waite,  17  Mjiss.,  563; 
Clark  V.  Shee,  Cowp.,  197;  Nettle  v.  Hardinr^,  6  W.,  H.  & 
a,  349;  Warren  v.  HaigJU,  65  N.  Y.,  17H78;  Newtovm 
V.  Porter,  id.,  133;  Heed  v.  Bk.  Newburgh,  6  Paige,  337; 
Carrie  v.  Misa,  12  Moak,  605,  606;  Watson  v.  liussell,  31 
L.  J.  [Q.  B.],  304;  liapelje  v.  Fmejy,  2  Dallas,  51,  54; 
■  Cowpcr's  R.,  200.)  Where  money  comes  illegally  or  mala 
fide  into  the  hands  of  a  party,  it  may  be  followed  by  the 
true  owner.  {Clark  v.  Shee,  Cowp.,  197;  Neale  v.  Hard 
intf,  6  W.,  II.  &  G.,  349;  Justh  v.  NaL  Bk.  Coinm.,  56  N. 
Y.,  484;  Meech  v.  Stauer,  19  id.,  26;  Caussidiere  y.  Beers, 
2  Keyes,  198;  Stephen's  Nisi  Prius,  355;  Smith  v.  Bromley^ 
9  Doug.,  607.) 

Alonzo  C.  Farnliam,  for  respondent.  The  money  of  the 
plaintiff  having  been  virtually  stolen  from  him,  he  could  not 
1)0  deprived  of  his  title  thereto,  unless  as  against  an  innocent 
party,  giving  at  the  time  a  valuable  consideration  therefor. 
{Caussidiere  v.  Beers,  2  Keyes,  198;  U.  S.  y.  Slate  Nat. 
Bk.  Boston,  6  Otto  [U.  S.],  30;  Brawer  v.  Peabody,  2 
Kern.,  121;  Bayne  v.  IT.  S.,  93  IT.  S.  R.,  642;  Wilson  v. 
Smith,  3  How.  [U.  S.],  763;  Bk.  Metropolis  v.  N  E.  Bk., 
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6  id.,  212.)  The  defendant  is  not  a  bona  fide  holder  of  the 
money,  having  received  it  in  payment  of  a  precedent  debt ; 
and  Gill  havhig  no  title  to  the  money,  the  plaintiff  could 
recover  it,  either  from  him  or  his  assignee.  The  assignment 
or  transfer  to  the  defendant  did  not  cut  off  the.  plaintiff's 
equities,  there  being  no  new  considemtion  therefor.  ( Wood 
V.  Robinson^  22  N.  Y.,  564.)  Defendant  not  being  a  borva 
fide  holder,  as  against  the  prior  equity  of  the  plaintiff,  there 
is  an  implied  privity  of  contract  between  the  parties. 
{Rapelje  v.  Emei*y,  2  Dall.,  51,  54;  McDougal  v.  Wallimj^ 
48  Barb.,  364;  Pte^^ce  v.  Crafts,  12  J.  E.,  90,  94.)  Negli- 
gence  upon  the  part  of  one  who,  by  mistake,  pays  to  another 
a  sum  of  money,  to  which  the  latter  is  not  entitled,  does  not 
defeat  the  right  of  action  of  the  former  to  recover  back  the 
money  so  paid.  (JLawrence  v.  Ain.  Nat.  Bh,  54  N.  Y., 
432;  Duncan  v.  Berlin,  46  id.,  685;   55  id.,  213.) 

Andrews,  J.  There  is  no  dispute  as  to  the  material 
facts.  On  and  prior  to  the  18th  of  December,  1871,  one  Gill 
was  a  member  of  the  board  of  education  of  the  city  of  Brook- 
lyn, and,  as  attorney  for  said  board,  received  $3,600.84, 
the  money  of  the  board,  which  he  wrongfully  converted  and 
appropriated  to  his  own  use.  Soon  after  the  date  mentioned, 
he  procured  from  the  plaintiff  on  a  mortgage  forged  by  him  oft 
the  property  of  a  third  person  $4,129.34  in  a  check  of  the 
plaintiff  which  on  the  21st  of  December,  1871,  ho  deposited 
in  a  bank,  to  his  credit,  and  on  the  s^ime  day  drew  his  own 
check  on  the  bank  in  which  the  deposit  was  made,  to  the 
order  of  the  board  of  education  for  the  amount  of  the  moncv 
fraudulently  appropriated  by  him  and  delivered  the  same  to 
the  board,  and  the  board  thereupon  credited  the  check  to 
Gill  in  discharge  of  his  debt.  The  check  was  paid  in  due 
course,  and  the  money  received  thereon  was  used  by  the 
board  in  its  business.  The  plaintiff,  about  two  montlis  there- 
after, ascertained  that  the  mortgage  received  from  Gill  wjis 
a  forgery,  and  then  demanded  from  tl>e  defendant  the  money 
received  from  Gill.  The  defendant  had  no  notice,  when  it 
SiCKELS— Vol.  XXXIV.        24 
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received  tlic  check  from  Gill,  of  the  fraud  by  which  he 
obtauied  the  money  of  'the  phiiiitiif,  nor  had  it  any  infor- 
mation as  to  the  source  from  which  the  money  to  hLs  credit 
in  the  bank  was  derived.  Tlie  first  information  which  the 
defendant  had  of  tiie  facts  in  respect  thereto  was  at  the  time 
of  the  demand  made  by  the  plaintiflF,  before  referred  to. 

The  question  is  presented  wliether,  imder  these  circum- 
stances, the  plaintiif  can  maintain  an  action  to  recover  the 
money  received  by  the  defendant  from  Gill  and  applied  in 
payment  of  the  debt  owing  by  him  to  tiio  defendant.  We 
are  of  opinion  that  tlie  action  will  not  lie.  The  money 
having  been  obtained  by  Gill  from  the  plaintifl'by  fraud  and 
felony  the  former  acquii-ed  no  title  thereto  and  the  plaintiff 
could  recover  it  from  Gill  if  found  in  his  possession,  or  he 
could  follow  it  into  tlie  hands  of  any  person  who  received  it 
I'rom  Gill  without  consideration  or  with  notice  of  the  fraud 
by  which  he  obtained  it.  The  money  when  deposited  by 
Gill  in  the  bank,  was  still  the  money  of  the  plaintiff.  The 
bank  waa  a  mere  depository  and  while  it  so  remained,  the 
]>Iaintiff  could  have  compelled  the  bank  to  restore  the  money 
to  him  as  the  rightful  owner.  {^Trademnans^  Bk.  v.  Merritt, 
1  Paige,  302;  Mechanic^  Bk,  v.  Levy^  3  id.,  606;  Pennellw 
Deffdl  4  De  Gex,  M.  &  G.,  372.)  But  the  bank,  havmg 
paid  it  out  on  the  check  of  Gill  without  notice  of  any  defect 
in  his  title,  was  thereafter  protected  against  any  claim  of  the 
])laintiff  therefor.  The  plaintiff,  however,  passing  by  the 
liank  to  whose  possession  the  money  first  came  from  GiIK 
claims  to  recover  of  the  defendant  on  the  ground  that  the 
defendant,  having  received  it  from  Gill  in  payment  of  an 
antecedent  debt,  cannot  be  pennitted  to  retain  it  as  against 
the  plahitifT.  No  authority  has  been  cited  which  sustains 
this  i^osition.  The  rule  has  been  settled  by  a  long  line  of 
<'ases,  that  money  obtained  by  fraud  or  felony  cannot  be  fol- 
lowed bv  the  true  owner  into  the  hands  of  one  who  has  received 
it  bona  fide  and  for  a  valuable  consideration  in  due  course  of 
business.  This,  said  Lord  Holt  in  1  Salk.,  126,  is  **by 
rcjison  of  the  course  of  trade  which  creates  a  property  in  the 
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u&jigaec  or  beurcr" — mid  iu  Miller  v.  Jiace  (4  Burr.,  45:^), 
Lord  Mansfield  said:  *'Tho  true  reason  is  upon  account 
of  the  currency  of  it ;  it  cannot  bo  recovered  after  it  has 
passed  into  currency."  No  suispicion  is  cast  upon  the  bona 
Jides  of  the  defendant.  It  received  the  moiKjy  in  the  ordi- 
nary course  of  business,  and  for  a  good  and  valid  considera- 
tion. The  defendant  had  no  connection  with  tlio  fraud  of 
Gill,  lie  did  not  act  or  assume  to  act  as  the  defendant's 
agent  in  the  transaction  with  tiio  plaintiff.  The  money  was 
not  obtained  tlirough  or  by  means  of  his  relation  to  the 
defendant.  The  position  and  rights  of  the  parties  are  pre- 
cisely the  same  as  if  Gill  had  not  been  a  member  of  the  board 
when  the  payment  was  made,  or  as  if  the  debt  which  ho  jxiid 
had  not  originated  in  any  violation  of  trust.  It  is  said 
that  the  case  is  to  Iw  governed  by  the  doctrine  established 
in  this  State  that  an  antecedent  debt  is  not  such  a  cousideni- 
tion  as  will  cut  off  the  equities  of  third  parties  in  respect  of 
negotiable  secm'ities  obtained  by  fraud.  But  no  case  has 
b(?cn  referred  to  where  this  doctrine  has  been  applied  to 
money  received  iu  good  faith  in  payment  of  a  debt.  It 
is  absolutely  necessary  for  practical  business  transactions 
that  the  payee  of  money  in  due  eom*se  of  business  shall  not  be 
put  upon  incjuiry  at  his  peril  as  to  the  title  of  the  payor. 
Money  luis  no  ear-mark.  The  purchaser  of  a  chattel  or  a 
chose  in  action  nmy,  by  inquiry,  in  most  cases,  ascertain  the 
right  of  the  j)ci*son  from  whom  he  takes  the  title.  But  it 
Is  geneiTiUy  impractic;ible  to  trace  the  source  from  which 
the  possessor  of  money  has  derived  it.  It  would  introduce 
gix*at  confusion  into  commercial  dealings  if  the  creditor  who 
receives  money  in  payment  of  a  debt  is  subject  to  the  risk 
of  accounting  therefor  to  a  third  person  who  may  be  able  to 
show  that  I  he  debtor  obtained  it  from  him  by  felony  or 
iraud.  The  law  wisely,  from  eousiderations  of  public  policy 
and  convenience,  and  to  give  security  aiul  cei-tainty  to 
)>asiness  transactions,  adjudges  that  the  possession  of  money 
Yeats  the  title  in  the  holder  as  to  third  persons  dealing  with 
hiin  and  receiving  it  in  due  courae  of  business  and  in  good 
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faith  upon  a  valid  consideititioa.  If  tho  consideration  is 
good  ad  between  the  paities,  it  is  good  as  to  all  the  world. 
**  Money,"  said  Lord  Mansfield,  in  Miller  v.  Itace^  before 
cited  ;  "shall  never  be  followed  into  the  hands  of  a  pci-son 
who  bona  fide  took  it  in  the  courae  of  currency  and  in  the 
way  of  his  business."  The  qnestion  involved  in  this  cjise 
was  considered  by  Johnson,  J.,  in  Juath  v.  Bank  of  Coin- 
monweoMh  (56  N.  Y.,  478),  and  he  says:  '*In  the  absence 
of  trust  or  agency  I  take  the  rule  to  be  that  it  is  oiily  to  the 
extent  of  the  interest  remaining  in  the  party  committing  the 
fraud  that  money  can  bo  followed  as  against  an  innocent 
pai-ty  having  a  lawful  title  founded  upon  consideration ; 
and  that  if  it  has  been  paid  in  the  ordinary  course  of  business, 
either  upon  a  new  consideration  or  for  an  existing  debt,  the 
right  of  the  party  to  follow  the  money  is  gone."  The  case 
perhaps  did  not  call  for  a  decision  upon  the  point  whether 
an  existing  debt  was  a  sufficient  consideration  to  uphold  a 
title  to  money  fraudulently  obtained  by  a  debtor,  and  by 
him  paid  to  his  creditor,  as  against  tho  defrauded  party; 
but  we  think  it  correctly  declares  tho  rule  of  law  upon  the 
subject.  The  case  of  Causmdiere  v.  Beers  (2  Keyes,  198),  is 
entirely  consistent  with  the  rule  here  declared.  The  defend- 
ant in  that  case  had  no  right  to  tho  money  either  against 
the  agent  from  whom  he  obtained  it  or  the  principal  to 
whom  it  belonged.  The  judgment  should  be  reversed  and  a 
new  trial  ordered. 

All  concur. 

Judgment  reveraed. 
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The  People  cx  rcl.  Orrix  W.  Sage,  Appellant,  v.  George 
W.  Schuyler,  Auditor,  etc.,  licspoudciit. 

Where  an  appropriation,  within  the  ix)wer  of  tlie  Legislature,  is  made  by 
it,  no  inquiry  ia  admiseible  as  to  the  reasons,  or  information  upon  which 
it  acted. 

Where  a  work  of  public  necessity  is  done  lender  an  invalid  contract,  or 
even  voluntarily,  without  the  authority  of  any  public  officer,  and  the 
Legislature  appi'opriatcs  money  to  pay  for  it,  a  disbui'sing  officer  cannot 
refuse  to  apply  the  money  to  the  pui'pose  for  which  it  was  appropriated, 
on  the  ground  that  the  State  was  not  oiiginally  under  any  legal  obliga- 
tions to  make  payment,  or  that  the  Legislature  was  not  sufficiently 
informed  of  the  facts ;  the  only  question  for  such  officer  is  whether  the 
appropriation  was  for  the  purpose  claimed ;  when  this  is  ascei*tained 
his  duty  is  ministerial  only. 

The  canal  commissionei's  having  entered  into  a  contract  with  M.  to>do 
certain  work,  which  was  of  public  necessity,  and  M.  having  refused  to 
go  on  with  the  work  because  of  the  refusal  of  the  canal  auditor  to  audit 
and  allow  certificates  of  the  commissioners,  on  the  grountl  that  thei*e 
was  no  unexpended  appropriation  to  pay  them,  the  i-clator,  at  the 
request  of  the  commissionei's,  for  the  pui'pose  of  expediting  the  work, 
advanced  the  money  i-equired  to  complete  it,  in  reliance  uj-jon  a  f  utui-e  ap- 
propriation by  the  Legislature,  and  the  certificates  were  assigned  to  him. 
The  actis  of  the  commissioners  in  respect  to  the  woi'k  wei'e  communicated 
to  the  Legislature,  from  time  to  time,  in  the  official  I'eports  of  the  cx)mmi8- 
fdoners,  which  stated  the  amounts  expended  and  the  piii'poses  of  the 
expenditura  in  accordance  with  the  facts.  In  1875  a  budget  was  made 
up  in  the  auditor's  office  of  out-standing  certificates,  issued  for  work  done 
on  the  canal,  and  furnished  to  the  Legislature  when  engaged  in  making  an 
appropriation  to  pay  the  same  ;  in  which  budget  the  cei'tificates  so  heUi 
by  relator  were  specifically  described  and  included,  and  an  approiii-ia- 
tion  was  made  to  the  pi^ecise  amount  of  the  budget  (J  1,  chap.  263,  Laws 
of  1875).  In  pi-oceedings  to  camjiel  the  auditor  by  mandamus  to  draw 
his  waiTant  for  the  amount  of  the  cei'tificates  ;  held,  that  the  facts  author- 
ized a  finding,  that  the  act  making  an  appropriation  was  passed  with 
full  knowledge  on  the  part  of  the  Legislature,  and  with  the  intent  to 
provide  specifically  for  the  payment  of  said  certificates  ;  that  the  fact 
that  the  appropriation  was  made  for  this  purpose  having  been  estab- 
lished, the  question  of  i-atification  or  knowledge  of  the  Legislature 
of  the  facts  relating  to  the  contract,  and  of  the  validity  of  the  contract 
were  unimportant ;  and  that  the  relator  was  entitled  to  the  relief  sought. 

Also  held^  that  said  appropriation  was  not  repealed  by  the  repealing  clause 
m  the  act  of  1876  (§  1,  chap.  425,  Laws  of  1876),  providing  "  for  the  com- 
pletion or  cancellation  of  all  pending  contracts"  for  new  work  upon  or 
extraordinary  repairs  of  the  canals. 
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I^eople  ex  rel,  Sage  v.  Schuyler  (17  Hun,  106),  reversed. 
pAipU  ex  reL  Waason  v.  tScJttit/ler  (69  N.  Y.,  242),  distingiiished. 

(Argued  October  8,  1879 ;  decided  December  9^  1879.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  reversing 
u  judgment  in  favor  of  relator,  entered  upon  the  report  of  a 
referee,  and  awarding  judgment  absolute  against  relator. 
(Reported  below,  17  Ilun,  lOG.) 

This  was  an  application  for  a  peremptory  writ  of  man- 
dalnus,  requiring  defendant,  as  auditor  of  the  canal  depart- 
ment, to  issue  his  warrant  on  the  treasurer  of  the  State  for 
the  amount  of,  and  to  pay  certain  ceilificates  issued  by  the 
canal  commissioners.  An  alternative  writ  was  issued,  to  which 
r(?Lurn  was  made.  The  relator  traversed  the  issues  tendered 
thereon,  and  the  matter  wtis  referred  to  a  referee  to  hear 
and  determine. 

The  facts  as  found  by  the  referee  are  substantiallv  as  fol- 
lows : 

Prior  to  1848,  the  State  had  constructed  a  canal  reservoir 
and  feeder  in  the  town  of  Nelson,  county  of  Madison,  known 
as  the  Erieville  reservoir,  the  waters  of  which  pixssed  down 
Erieville  (Neltion)  crook  into  Chittenango  creek,  the  outlet 
of  Gizenovia  Like,  at  a  point  a  few  rods  from  the  lake,  and 
thence  down  the  Chittenanijo  crock  to  the  "Rome  level"  of 
the  Erie  canal ;  a  few  rods  below  the  mouth  of  the  Erieville 
creek,  there  Wiis  a  dam  across  the  Chittenango  creek, 
owned  by  hidividuals,  which  furnished  power  to  their 
mills  on  the  banks  of  the  creek.  In  1848  the  canal  com- 
missionei's,  temporarily  appropriated  the  watei-s  of  Caz(v 
novia  lake,  and  its  outlet,  Chittenango*  creek,  to  furnish  an 
additional  supply  of  water  to  the  *'Rome  level,"  and  for 
such  purposes  erected  another  dam  or  bulk-head  across  Chit- 
tenango creek,  above  the  month  of  Erieville  crook,  which 
Avas  so  arranged  that  when  the  water  of  the  lake  was  low, 
the  water  of  the  Erieville  raservoir  and  creek,  fitx)pped  by 
tlie   lower  dam,  could   pass  through  the  gate  of  the  upper 
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dam  back  into  the  lake,  anil  there  be  stored  until  needed  for 
the  canal.  The  canal  commissioners  at  the  same  time 
caused  gates  to  bo  constructed  in  the  lower  dam,  so  that 
they  could  control  the  supi)ly  of  water  at  that  j^oint,  and 
thereafter  down  to  1854,  the  State,  by  means  of  these  dams 
and  the  gates  therein,  continued  to  control  and  use  the  res- 
ervoir^  lake  and  creeks,  and  controlled  and  regulated  tlie 
flow  and  p<assago  of  water  over  the  lower  dam  for  the  pur- 
pose of  feeding  the  canal.  On  September  13, 1854,  the  canal 
board,  by  resolution,  authorized  the  permanent  appropria- 
tion of  the  water  of  Cazenovia  lake,  and  adopted  maps,  plans 
and  estimates,  converting  the  lake  into  a  canal  reservoir,  to  be 
used  in  coimection  with  the  Erieville  reservoir  and  the  two 
creeks  as  a  feeder  to  the  Erie  canal,  and  the  action  of  the 
board  was  reported  to  the  Legislature  of  1855  by  the  canal 
commissionei-s,  in  their  annual  report  for  the  year  1854. 
June  5,  1855,  the  canal  commissioners  pennanently  appro- 
priated  the  'waters  of  the  lake  and  creeks/  i^assing  over  the 
lower  dam,  and  instituted  meaijures  to  carry  out  the  plans 
adopted  by  the  canal  board.  July  10,  1855,  the  canal 
board  changed  somewhat  the  original  plan,  and  adopted 
what  is  known  as  the  **  citizens'  plan,"  which  retained  the 
lower  dam  at  its  original  height,  instead  of  lowering  it, 
upon  condition  that  certain  owners  of  the  water-power 
should  execute  a  release  to  the  State  for  damages,  which 
was  done  accordingly.  The  other  property  ownei-s  applied 
for  and  obtained  their  damages  in  consequence  of  such 
appropriation,  and  ever  since  that  time  the  State  has  exer- 
cised control  over  the  watei's  paj?sing  over  the  lower  dam 
and  other  dams  erected  on  the  same  site,  making  the  use 
thereof  by  the  mill  ownci-s  subordinate  to  the  requirements 
of  the  canal.  In  1855,  the  canal  conmiissioneis,  in  pursu- 
ance of  the  plan  finally  adopted  by  the  canal  board,  con- 
structed a  new  dam  on  the  site  of  the  old  lower  dam,  and 
while  the  same  was  in  progi*ess  reported  their  action  and 
that  of  the  canal  board  in  reference  thereto,  and  the  cost  of 
its  construction,  to  the  Legislature  of  1856,  in  their  annual 


192  People  ex  rel.  Saqb  v.  Schuyler.  [Dec, 

Statement  of  case. 

report  for  the  year  1855;  and  the  new  dam  remained  under 
the  control  of  the  caniil  commissioners  until  it  was  carried 
away  by  a  flood  in  18G5.  The  canal  oflScers  declining  to 
])uild  another  dam,  a  new  one  was  built  by  the  mill  ownci-s 
on  the  same  site  in  which,  however,  a  gate  was  constructed 
by  the  canal  commissionei's,  and  by  means  thereof  they  con- 
trolled the  flow  of  water  the  same  as  before,  until  this  dam 
was  alsjo  carried  away  by  a  flood  in  March,  1872. 

**Tho  mill  owners  having  refused  to  erect  another  dam,  the 
canal  commissioner,  then  in  charge  deeming  it  necessary  for 
the  interest  of  the  State,  and  for  the  proper  use  and  control 
of  the  watora  of  the  Erieville  reservoir  and  of  the  lake,  and 
intending  to  appropriate  the  land  or  site  of  the  old  dam,  if 
such  appropriation  had  not  already  been  made,  to  the  use 
and  benefit  of  the  State,  for  the  purpose  of  erecting  a  new 
dam,  wherewith  to  control  and  regulate  the  supply  of  water 
from  the  reservoir  and  lake,  examined  said  site  and  directed 
the  engineer  in  charge  to  take  possession  thereof  (which  he 
did)  and  announced  to  the  property  owners  interested  the 
ai)i)ropriation  thereof,  to  which  they  consented  ;  and  the 
commiasioner  caused  a  map,  plan  and  estimate  for  the  con- 
struction of  a  new  dam  on  the  old  site,  to  be  made,  and 
presented  the  same  to  the  canal  board."  The  canal  board 
shortly  afterward,  May  8,  1872,  **duly  adopted  the  said 
plan  and  estimate,"  **and  authorized  the  canal  commission- 
el's  to  advertise  and  enter  into  a  contract  for  the  construc- 
tion of  the  dam,  provided  the  property  ownei's  should  make 
a  release  satisfactory  to  the  attorney-general,"  The  parties 
iu  interest  **  executed  and  delivered  to  the  canal  commission- 
ei-s  a  valid  release  in  writing  of  all  claims  against  the  State 
for  damages  on  account  of  such  appropriation  and  use  of  the 
mill  site  and  water  power,"  which  was  accepted  and  placed 
on  file  in  the  oflice  of  the  auditor  of  the  canal  depailment. 
The  commissioners  advertised  iu  the  State  and  local  papei>> 
the  letting  of  the  work  for  the  21st  day  of  May,  1872,  and 
received  various  bids  for  the  work,  and,  among  others,  one 
from  Henry  J.  Mowry.     The  next  day,  May  22,  1872,  the 


1879.]  Pboplb  ex  rel.  Saqb  «.  Schuyler.  193 


Statement  of  case. 


canal  board  reconsidered  the  resolution  of .  May  eight, 
and  laid  the  same  on  the  table.  December  18,  1872, 
the  board  of  canal  commissioners  assuming  to  act  under 
chapter  343  of  the  Laws  of  1872  adopted  the  same 
plan,  directed  the  reconstruction  of  the  lower  dam  on 
the  old  site,  accepted  .the  bid  for  said  work  put  in  by 
Mowry,  and  awarded  the  contract  to  him;  and  on  the 
same  day  made  and  executed  a  contract  with  him  for 
the  construction  of  the  dam.  The  canal  board,  on  the 
14th  day  of  February,  1873,  appointed  a  committee  to 
"  examine  the  matter  of  rebuilding  the  dam,"  and  report 
thereon  ;  such  report  was  made  on  the  19th  of  March,  1873, 
containing  a  full  history  of  all  the  previous  proceedings  of 
the  State  officers,  the  board  of  canal  comniissionei*s  and  the 
canal  board ;  said  board  accepted  the  report,  adopted  the 
recommendation  of  the  committee,  and  approved  the  action 
of  the  commissioners.  The  canal  commissioner  in  charge 
on  March  3,  1873,  in  pursuance  of  the  contract,  upon  the 
estimate  of  the  resident  engineer,  duly  issued  his  official  cer- 
tificate to  the  contractor,  directed  to  the  auditor,  certifying 
there  was  due  to  the  contractor  the  sum  of  $714  upon  the 
contract ;  and  April  7,  1873,  in  like  manner,  duly  issued  to 
the  contractor,  another  certificate,  certifying  there  was  then 
due  to  him  the  further  sum  of  $1,292  ;  the  auditor  refused 
to  audit  and  allow  these  certificates,  **  on  the  ground  that 
there  were  no  moneys  in  the  treasury  applicable  to  their  pay- 
ment ;  "  and  the  contractor  was  then  inforaied  that  **  there 
were  no  funds  to  pay  him  for  the  construction  of  the  dam 
tinder  his  contract."  He  declined  to  go  on  with  the  work, 
until  provision  was  made  for  payment  as  it  progressed  in 
accordance  with  the  terms  of  his  contract ;  and  the  work 
was  accordingly  suspended.  The  canal  commissioner  in 
charge,  in  October,  1873,  applied  to  the  relator  and  requested 
him  to  make  provision  for  advancing  the  money  to  the  con- 
tractor, upon  his  official  certificates  under  the  contract,  until 
provision  could  be  made  for  the  payment  thereof  at  the  next 
session  of  the  Legislature,  stating  to  the  relator  that  the 
SiCKBLs— Vol.  XXXIV.        25 
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work  was  ueccssaiy  for  the  interest  of  the  State.  In  com- 
pliance with  such  request,  the  relator  and  one  Keubcn  Par- 
sons, obligated  themselves  to  advance  and  pay  to  Mo  wry  the 
money  as  earned  under  his  contract  with  the  commissioners, 
upon  the  assignment  by  the  contractor  to  them  of  the  cer- 
tificates of  indebtedness  issued  by  the  commissioners  under 
the  contract.  At  the  request  of  the  canal  commissioner  in 
charge,  the  contractor  then  proceeded  with  and  completed 
the  work  in  pursuance  of  the  contract ;  and  he  received  the 
amount  he  was  entitled  to,  which  was  advanced  and  paid  from 
time  to  time  as  the  work  progressed,  by  th©  Bank  of  Caze- 
novia,  on  the  promissory  notes  of  the  relator  and  Pai-sons, 
which  were  subsequently  paid  to  the  bank  by  the  relator. 
About  the  25th  of  July,  1874,  and  within  ninety  days  after 
the  completion  of  the  work,  the  resident  engineer,  in  pur- 
suance of  the  terms  thereof,  made  and  presented  a  final 
account  to  the  division  engineer,  who  duly  approved  a*;d 
delivered  the  same  to  the  canal  commissioner,  and  the  latter 
thereupon  issued  and  delivered  to  the  contractor  a  third  cer- 
tificate for  $7,734.G1,  the  balance  due  upon  the  contract,  in 
addition  to  the  amounts  of  the  former  certificates.  The 
three  certificates  were  duly  assigned  and  transferred  to  the 
relator.  **  The  continuance  of  the  work  in  the  fall  of  1873, 
and  the  completion  of  the  lower  dam  was  a  public  benefit 
and  necessary  to  enable  the  State  to  use  and  control  the 
watei-s  of  the  Erieville  reservoir  and  Cazenovia  lake  for  the 
purpose  of  supplymg  water  to  the  Erie  canal.  The  work 
was  done  in  good  faith  at  reasonable  prices,  and  is  of  great 
use  and  benefit  to  the  State  ;  and  the  State  by  means  thereof 
has  ever  since  had  exclusive  control  of  the  waters  passing: 
over  the  dam.  The  relator  had  no  personal  interest  in  the 
work  or  the  dam,  otherwise  than  under  his  collateral  con- 
tract made  at  the  request  of  the  canal  commissioner,  and  he 
procured  the  money  to  be  advanced  and  paid  to  the  con- 
tractor, simply  to  forward  a  public  work,  at  the  request  of  a. 
public  officer,  and  upon  his  representation  that  it  was  a  pub- 
lic benefit  and  would  be  promptly  repaid  by  an  appropria- 
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lion  for  that  purpose,  at  the  next  session  of  the  Legislature.'' 
"  The  canal  commissioner  in  charge,  in  his  annual  report  for 
the  year  1872,  to  the  Legislating  of  1873,  stated  the  facts  as 
to  the  carrying  away  of  the  old  dam,  the  necessity  to  the 
State  of  the  maintenance  of  the  dam,  and  the  action  of  the 
canal  board  and  the  commissioners  in  regard  thereto,  and  in 
reference  to  contracting  for  its  rebuilding."  And  after  the 
completion  of  the  work,  the  commissioners,  in  their  annual 
report  for  the  year  1874,  to  the  Legislature  of  1875,  reported 
the  aggregate  amount  of  the  three  certificates  of  indebted- 
ness, as  an  item  of  public  expenditure  as  follows:  **For 
rebuilding  dam  at  Cazenovia,  $9,740.61."  **  The  auditor,  in 
1875,  caused  a  budget  to  be  made  of  the  items  for  which 
appropriations  were  required  to  be  made  to  pay  claims  then 
outstanding  in  the  canal  department,  and  among  others  for 
certificates  of  indebtedness  issued  for  work  done  on  the  Erie 
canal,  which  amounted,  in  all,  to  $107,004.03 ;  there  was 
included  therein  and  specifically  stated  each  of  the  three  cer- 
tificates in  question,  and  the  amounts  thereof  respectively 
formed  a  part  of  said  sum.  "  The  auditor  also  caused  to  be 
computed  the  interest  due  on  the  certificates  of  indebted- 
ness, including  the  three  in  question,  which  amoimted  to 
$12,973.08,  and  caused  an  act  to  be  drawn  and  presented  to 
the  Legislature,  containing  said  two  items  of  appropriation, 
which  was  adopted  and  passed  accordingly  by  the  Legisla- 
ture. (Chap.  263,  Laws  of  1875.)  In  reference  to  the  cer- 
tificates iu  question,  the  referee  foimd  that  **  the  act  was 
passed  with  full  knowledge  on  the  part  of  the  Legislatui-e 
of  the  facts  in  reference  to  the  building  of  the  dam,  and 
with  intent  to  ratify  the  same,  and  to  provide  moneys  for 
the  payment  of  the  certificates."  The  money  thus  appro- 
priated was  collected  and  paid  into  the  treasury,  and 
thereafter,  and  before  the  commencement  of  this  action, 
the  certificates  were  duly  presented  to  the  auditor  and 
demand  made  that  he  issue  his  wan-ant  therefor,  which  he 
refused. 

Further  facts  appear  in  the  opinion. 
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E.  CouTUryman^  for  appellant  Chapter  263  of  the  Laws 
of  1875  was  a  ratification,  on  the  part  of  the  Legislature,  of 
the  acts  of  the  State  officers  m  rebuilding  the  dam  in  ques- 
tion, a  recognition  of  its  indebtedness  thereby  incurred,  and 
an  appropriation  of  means  for  the  payment  thereof.  (ISIer- 
ritt  V.  MiUard,  3  Abb.  Ct.  of  App.  Dec,  291;  People  ex  rel. 
Martin  v.  Brown^  55  N.  Y.,  180;  Rosa  v.  Curtis^  31  id., 
606;  Murdoch  v.  Aikm,  29  Barb.,  59;  55  N.  Y.,  187; 
Thayer  v.  Oity  of  Boston,  19  Pick.,  511;  First  Nat.  Bk.  of 
Oxford  V.  Wheeler,  72  N.  Y.,  201.)  The  Legislature  has 
power  to  ratify  the  contract  of  a  municij^al  corporation 
which  was  originally  void  as  uUra  vires,  and  thus  to  render 
it  valid  and  effectual.  {Nelson  v.  Mayor  of  N  Y.,  63  N. 
Y.,  536;  Brown  v.  Mayai'  of  N.  Y".,  id.,  239;  People  ex  rel. 
Baker  v.  Haws,  36  Barb.,  59;  Hasbrouck  v.  Milwaukie,  21 
Wis.,  217;  Campbell  v.  City  of  Kenosha,  5  Wall.,  194; 
Winn  V.  Macon,  21  Ga.,  275;  New  Orleans  v.  Clark,  5 
Otto,  644;  Maitingly  v.  DisL  Columbia,  7  id.,  687;  People 
V.  Stephens,  71  N.  Y.,  527.)  The  legislative  recognition 
may  be  by  implication.  No  express  words  of  ratification  are 
necessary.  The  intention  may  be  ascertained  from  the  lan- 
guage of  the  statute  applied  to  the  subject  matter,  in  view 
of  public  and  notorious  facts  at  the  time,  and  of  all  the  sur- 
roundhig  circumstances.  {Brown  v.  Mayor  of  N  Y,,  63  N. 
Y.,  239;  Nelsm  v.  Mayor  of  N.  Y,  id.,  536;  People  v. 
Flanigan,  66  id.,  238;  People  v.  Stephens,  71  id.,  527,  537; 
Campbell  v.  City  of  Kenosha,  5  Wall.,  194;  Maitingly  v. 
Dist  Columbia,  7  Otto,  687.)  It  will  be  presumed  that  the 
Legislature  was  cognizant  of  all  such  facts  and  circumstances. 
{Brown  Y.  Mayor  of  N  Y,,  63  N.  Y.,  239;  Nelson  v.  Mayor 
of  N  Y.,  id.,  536;  People  y,  Flanigan,  ijQ  id.,  242;  People 
V.  Super,  Livingston^  68  id.,  115;  Moore  v.  Mayor  of  N  Y., 
73  id.,  238.)  The  act  of  an  agent  may  always  be  presumed 
to  have  been  mtificd  by  his  principal  when  the  acts  and  con- 
duct of  the  latter  are  inconsistent  with  any  other  supposition, 
as  where  he  receives  and  holds  the  fruits  of  the  agent's  acts, 
and  a  considerable  period  of  time  has  elapsed  without  any 
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dissent.  {Maddock  v.  Bevon^  39  Md.,  485;  UlweU  v. 
Gkamberlain^  31  N.  Y.,  611;  Farmers^  Loan  Go,  v.  Walr 
worthy  1  id.,  433;  Sage  v.  Sherman^  2  id.,  418;  New  Hope 
Bridge  Qo.  v.  Phoenix  Bank^  3  id.,  156;  Hoyt  v.  TlLomp- 
807i!8  Ex.,  19  id.,  208;  Bridenbecker  v.  Lowell,  19  Burl)., 
10.)  The  work  having  been  completed  and  accepted,  the 
act  of  the  Legislature  in  making  provision  for  its  payment  is 
conclusive  and  cannot  be  reviewed  in  the  courts.  {People 
V.  Hows,  21  How.,  179;  Guilford  v.  Super,  of  Cheiiango, 
13  N.  Y.,  143;  People  v.  Mayor  of  Brooklyn,  4  id.,  419; 
New  Orleans  v.  Clark,  5  Otto,  644;  People  v.  Williams,  55 
N.  Y.,  367;  People  v.  Super,  Kings,  52  id.,  55(5.)  The  act 
of  1875  was  not  repealed  by  chapter  425  of  the  Laws  of 
1876.  {Van  Bensselaer  v.  Snyder,  9  Barb.,  302;  Bowen  v. 
Lease,  5  Hill,  221;  People  v.  Palmer,  52  N.  Y.,  84;  Smith 
V.  People,  47  id.,  331;  In  re  Barber,  86  Penn.,  392.)  If 
the  act  of  1876  repealed  the  act  of  1875,  it  could  not  affect 
the  rights  of  the  relator,  which  had  vested  under  the  law. 
{Palmer  v.  Oonley,  4  Den.,  374;  2  N.  Y.,  182;  Vanderkar 
V.  B.  and  S.  R.  R.  Co.,  13  Barb.,  393;  People  v.  Triniiy 
Church,  22  N.  Y.,  44;  People  v.  Super.  Westcheste)*,  4  Bar))., 
64;  Benson  v.  Moyer,  10  id.,  223;  Lewis  v.  Eastford,  44 
Conn.,  477;  Arlington  v.  Pierce,  122  Mass.,  270;  Hall  v. 
HoUen,  116  id.,  172;  Greenland  v.  Weeks,  49  N.  H.,  472; 
People  V.  Stephens,  71  N.  Y.,  527.)  The  contract  was  valid 
without  a  ratification  by  the  Legislature.  {Green  v.  Mayor 
of  N,  Y.,  60  N.Y.,  303;  People  ex  rel.  Seymour  v.  Caiml 
Bk.,  7  Lans.,  220;  HaJl  y.  Holden,  116  Mass.,  172;  Arling- 
ton V.  Pierce,  122  id.,  270;  Hunneman  v.  Grafton,  10  Mete., 
454;  Sheldon  v.  Wright,  7  Barb.,  39;  Bloo7n  v.  Burdick,  1 
Hill,  130;  i^brdv.  TFa&W7or/A,  19  Wend.,  334;  Hartwellw. 
Root,  19  J.  R,,  345;  ie/ancZ  v.  CaTwerow,  31  N.  Y.,  115; 
Jackson  v.  Sternberg,  11  J.  R,  513;  Peterson  v.  Mayor  of 
N.  Y.,  17  N.  Y.,  449;  iV^/e*  v.  Pa/cA,  13  Gray,  254;  Baker 
V.  Johnson,  2  Hill,  342;  Tew  jBroecA;  v.  Shen^iU,  71  N.  T., 
277;  Tui^eHv.  Norman,  19  Barb.,  223.)  Plaintiff  is  entitled 
to  recover  the  ffur  value  of  the  material  furnishrd  upon  an 


198  People  ex  rel.  Saqe  v.  Schuyler.  [Dec, 


Statement  of  case. 


implied  promise  for  the  payment  thereof,  and  in  the  ab.scnco 
of  other  evidence,  the  amount  stipulated  in  the  contract  may 
be  assumed  to  be  the  true  value.  {^Clark  v.  U.  S-,  5  Otto, 
539;  ^ew  Orleans  y,  Clark,  5  id.,  644;  Solomon  v.  U.  /S., 
19  Wall.,  17;  U.  S.  v.  GzU,  20  id.,  517;  JVelaon  v.  Mai/or 
ofJSr.  r.,  63  N.  Y.,  544;  Moore  v.  3Ia?/or  ofJV.  F.,  73  id., 
238.) 

J57.  W.  Paige,  for  respondent.  The  contract  of  December 
18,  1872,  was  one  for  an  extraordinary  repair,  or  for  new 
work,  and  was  illegal  and  void.  (1  R.  S.,  p.  647,  §§  19,  20, 
[6th  ed.];  1  R.  S,,  p.  650,  §  39;  Laws  of  1870,  chap.  767, 
vol.  2,  p.  1905.)  The  statutes  relating  to  the  letting  of  con- 
tracts for  new  work  and  extraordinary  repairs  upon  the 
canals  not  having  been  complied  with,  the  contract  was  void. 
{Dklcinson  v.  Poughkeepsie,  MS.  Ct.  of  App.  ;  McDonald  v. 
City  of  New  York,  68  N.  Y.,  23  ;  Brady  v.  Mayor  of  N. 
F.,  2  Bosw.,  173;  20N.  Y.,  312;  Uahteadx,  Mayor,  etc.,  3 
Comst.,  430  ;  Hogan  v.  City  of  Brooklyn,  52  N.  Y.,  282; 
Pox  V.  City  of  N^ew  Orleans,  12  La.  Ann.,  154  ;  Johnson  v. 
Common  Council,  16  Ind.,  227  ;  Butler  v,  Charleston,  7  Gmy, 
12  ;  Stvift  V.  WiUiamsburgh,  24  Barb.,  427.)  Canal  com- 
missioners are  public  agents,  and  public  agents  whose  duties 
and  powers  are  prescribed  by  statutes,  Snd  are  conclusively 
presumed  to  be  known  by  all;  and  whore  a  public  jigcnt 
exceeds  his  authority,  the  principal  is  not  bound  by  the  con- 
tract made.  {Dellafield  v.  State  of  lllinoU,  26  W.  R.,  192  ; 
State  V.  Hastings,  10  Wis.,  525  ;  Baltimore  v.  Reynolds,  20 
Md.,  1;  Hull  y,  Marshall,  12  Iowa,  142;  Whiteside 
V.  United  States,  3  Otto,  247  ;  Story  on  Agency,  §  307  ; 
Pierce  v.  United  States,  1  Ct.  of  Claims  Rep.,  270 ; 
Brady  y.  Mayor,  20  N.  Y.,  312;  McSpcdony.  Mayor, 
7  Bosw.,  601  ;  Peterson  v.  Mayor,  17  N.  Y.,  349 ; 
Smith  on  Stat,  §§  676,  677 ;  Broicn  v.  Mayor,  63  N.  Y, 
239.)  Chapter  263  of  the  Laws  of  1875  (if  not  repealc  d), 
was  not  a  ratification  of  the  illegal  contract  of  Docember  18, 
1872,  and  creates  no  liability  on  the  part  of  the  State  to  pay 


1879.]  People  ex  rel.  Saqb  v.  Bchutlbr.  199 

Opinion  of  the  Court,  per  Rapallo,  J. 

the  certificates  given  under  that  contract.  {Owen  v.  Hull^  9 
Petci-s,  627  ;  Baldwin  v.  Burroughs,  47  N.  Y.,  199  ;  Nixon 
V.  Palmer,  8  id.,  399;  Seymour  v.  Wyckoff,  10  id., 
214 ;  Pea.  ex  rel.  Wasson  v.  Schuyler,  69  id.,  242 ;  Peo- 
ple V.  Fields,  58  id.,  491 ;  Bd,  Sup.  v.  Ullis,  59  id.,.  620 j 
Bancey  v.  Bryant,  30  Me.,  466 ;  People  v.  Batchellor,  22 
N.  Y.,  128.)  A  ratification  made  upon  erroneous  informa- 
tion and  in  ignorance  of  the  truth  is  not  binding.  {Murray 
Y.  Binnenger,  36  N.  Y.,  61;  Bk.  of  Beloit  v.  Beale,  34 
id.,  473 ;  Keeler  v.  Salisbuiy,  33  id.,  653 ;  Palmer  v. 
Huxford,  4  Den.,  166  ;  Marrell  v.  Dicfield,  30  Me.,  157  ;  2 
Hill,  161 ;  Peo.  ex  rel  Schuyler  v.  Wasson,  69  N.  Y.,  242.) 
Chapter  263,  Laws  1875,  was  repealed  by  chapter  425,  Laws 
1876.  {.Iladden  v.  The  Collector,  5  Wall.,  107;  Fbjnn  v. 
Abbott,  16  Cal.,  358;  State  v.  Cazeon,  8  La.  Ann.,  114.) 
As  the  law  was  not  in  force  when  the  contract  wjis  made,  and 
neither  the  relator  nor  his  assignor  did  anything  in  reliance 
upon  its  existence,  it  was  competent  for  the  Legislature  to 
repeal  the  law.  (Peo.  ex  rel.  v.  Sup.  Montgomery  Co.,  67 
JI.  Y.,  109.) 

Rapallo,  J.  The  only  ground  upon  which  the  majority 
of  the  General  Term  appear  to  have  rested  their  decision 
is,  that  it  did  not  appear  that  the  Legislature  at  the  time  of 
the  passage  of  the  act  of  1875,  (Laws  of  1875,  chap.  263,) 
had  sufficient  knowledge  of  the  facts,  to  render  that  act 
effectual  as  a  ratification  of  the  acts  of  the  canal  commission- 
ers in  building  the  dam  in  question,  and  issuing  the  certifi- 
cates of  indebtedness  held  by  the  relator. 

The  referee  found  as  facts,  that  the  statute  in  question 
was  passed  with  full  knowledge  on  the  pail;  of  the  Legisla- 
ture, of  the  facts  in  reference  to  the  building  of  the  dam,  and 
with  intent  to  ratify  the  same,  and  to  provide  means  for  the 
payment  of  said  certificates,  and  that  the  money  to  pay  said 
appropriation  was  collected  and  paid  into  the  trcjisury,  and, 
that  there  remained  in  the  treasury  unexpended  a  sum  suffi- 
>cient  to  pay  the  certificates  held  by  the  relator,  and   the 
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legal  interest  thereon.  These  findings  luiless  wholly  unsup* 
ported  by  evidence  must  be  regarded  as  establishing  the 
facts  of  the  case.  They  show  a  clear  right  in  the  relator  to 
payment,  and,  that  it  was  not  the  duty  of  the  financial  offi- 
cers of  the  State  to  go  behind  the  legislative  direction  and 
seek  for  technical  objections  to  the  validity  of  the  contract 
under  which  the  work  was  done,  no  fraud  or  imposition  of 
any  kind  being  shown  or  even  alleged.  The  evidence  upon 
which  these  findings  are  based  is  very  voluminous,  but  it 
establishes  in  substance  that  the  money  for  which  the  certifi- 
cates in  question  were  issued,  was  advanced  by  the  relator  at 
the  request  of  the  canal  commissioners,  for  the  purpose  of 
expediting  a  work  of  public  necessity,  for  which  there  wa& 
not  on  hand  any  unexpended  appropriation,  and  that  the 
advance  was  made  in  reliance  upon  the  future  appropriation 
by  the  Legislature  of  money  to  reimburse  the  relator.  That 
the  acts  of  the  canal  commissioners  in  respect  to  the  partic* 
ular  work  in  question  were  communicated  to  the  Legislature 
from  time  to  time,  by  the  official  reports  of  the  commis- 
^  sionera,  which  stated  the  amount  expended,  and  the  purposes 
of  the  expenditure,  in  accordance  with  the  facts.  No  suppres- 
sion or  misinformation  is  charged,  except  that  in  the  respond- 
ent's points  it  is  alleged  that  the  reports  failed  to  state  that 
the  contract  had  been  executed  without  the  direction  of  the 
canal  board,  and  misstated  that  the  plans  and  estimates  had 
been  adopted  by  the  canal  board  and  also  omitted  to  state 
that  the  dam  was  constructed  on  plans  different  from  those 
adopted  by  the  caiml  board.  It  appears  however  from  the 
findings,  that  in  March,  1873,  the  canal  board,  after  a  full 
investigation  of  the  matter  and  of  the  action  of  the  commis- 
sioners in  awarding  the  contract  in  question,  and  with  the  con- 
tract before  them  substantially  approved  such  action  of  the 
commissioners. 

It  also  appeared  that  the  amount  appropriated  by  the 
Legislature  of  1875  for  the  payment  of  outstanding  certifi- 
cates of  indebtedness  issued  for  work  done  on  the  canal,  corre- 
sponded precisely  with  the  amount  of  a  budget  made  up  in. 
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the  auditor's  department  and  fumi^cd  to  the  Legislature 
when  engaged  in  making  the  appropriation,  in  which  budget 
the  three  certificates  held  by  the  relator  were  specifically 
described  and  included.  We  do  not  think  that  the  referee 
went  too  far  in  regarding  this  circumstance  as  evidence  of 
an  intention  on  the  part  of  the  Legislature  to  provide  speci- 
fically for  the  payment  of  these  certificates.  The  identity 
of  amount,  together  with  the  proof  that  the  budget  was  fur- 
nished from  the  proper  office  as  a  basis  for  the  action  of  the 
Legislature,  afford  evidence  that  the  appropriation  was. 
founded  upon  that  budget  and  was  intended  to  cover  it,  and. 
it  cannot  be  said  that  the  finding  of  the  referee  is  unsupported, 
that  the  appropriation  was  made  for  the  payment  of  the  cer- 
tificates held  by  the  relator  and  included  in  the  budget.. 
This  fact  being  established  the  discussion  of  the  questions  of 
ratification,  and  of  the  knowledge  of  the  Legislature  of  the 
facts  relating  to  the  contract,  and  of  the  validity  of  the  con- 
tract becomes  unimportant.  The  appropriation  was  an  act 
within  the  power  of  the  Legislature,  and  no  inquiry  is  admis- 
sible as  to  the  reasons  or  information  upon  wliich  it  acted. 
Acts  of  the  Legislature  cannot  be  invalidated  or  disregarded 
on  any  such  grounds.  If  the  relator  had  done  the  work 
voluntarily,  without  the  authority  of  any  public  officer,  yet 
if  the  Legislature  saw  fit  to  pay  for  it,  or  to  appropriate 
money  for  such  payment,  no  disbursing  officer  of  the  govern- 
ment could  refuse  to  apply  the  money  to  the  purpose  for 
which  it  was  appropriated,  on  the  ground  that  the  State  was 
not  originally  under  any  legal  obligation  to  make  the  pay- 
ment, or  that  the  Legislature  was  not  sufficiently  informed 
of  the  facts.  The  only  question  for  such  officer  to  consider 
would  be  whether  the  appropriation  was  made  for  the  piu*- 
pose  claimed.  When  that  is  asceitained  his  duty  is  merely 
ministerial  and  he  has  no  power  to  supervise  the  action  of 
the  Legislature,  or  inquire  into  the  extent  or  accuracy  of  the 
information  upon  which  such  action  was  founded. 

For  the  reasons  stated  by  the  referee  we  do  not  think  that 
the  act  of  1876  (chap.  425)  had  the  effect  of  repealing  the^ 
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appropriation,  of  which  the  relator  claims  the  benefit.  The 
oaseis  clearly  distinguishable  from  that  of  People  exrel.  Wcis- 
son  V.  8chu7jler  (69  N.  Y.,  242). 

The  judgment  of  the  General  Term  should  be  reversed, 
and  the  judgment  on  the  report  of  the  referee  affirmed,  with 
costs. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  accordingly. 


The  Globe  Mutual  Life  Insurance  Company,  Appel- 
lant,  V.  Addib  Reals  et  al.,  Respondents. 

An  action  to  procore  the  cancellation '  of  a  written  instrument  cannot  be 
maintained,  unless  some  special  circumstance  exists  establishing  the 
necessity  of  a  resort  to  equity,  to  prevent  an  injury,  which  might  be 
in'epai'able  and  which  equity  alone  is  competent  to  avert ;  it  ia  not  suf- 
cient  that  a  defense  exists  as  against  the  instrument,  or  that  evidence 
may  be  lost. 

In  an  action  to  procure  the  cancellation  of  a  policy  of  life  insurance,  the 
complaint  alleged  that  the  policy  was  obtained  by  fraud  and  conspiracy 
between  plaintiff's  agent  and  the  insured  ;  that  the  premium  was  not 
paid  in  cash,  as  I'equii'ed  by  the  policy,  but  by  the  note  of  the  insured, 
and  was  delivered  to  the  latter  when  he  was  sick,  of  which  sickness  the 
insured  died.  The  complaint  also  aveiTcd  that  plaintiff  feared  the  holder 
of  the  policy  would  commence  an  action  thei'eon,  and  by  collusion  with 
said  agent  obtain  an  appearance  on  its  behalf,  and  from  failure  to  answer, 
or  to  duly  defend  the  action,  obtain  a  judgment  without  plaintiff's  knowl- 
edge, thus  preventing  i)laintiff  from  presenting  its  defense,  or  that  defend- 
ants would  delay  bringing  an  action  until  the  evidence  of  fraud  and  con- 
spiracy was  lost.  The  referee  found  that  there  was  no  fraud  ;  the  other 
facts  were  found  substantially  as  alleged  in  the  complaint.  Heldf  that 
the  complaint  was  properly  dismissed. 

(Argued  November  26,  1879  ;  decided  December  9, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
"Couii;,  in  the  fourth  judicial  department,  affirming  a  judg- 
ment in  favor  of  defendants,  entered  upon  the  report  of  a 
referee. 
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This  action  was  brought  to  procure  the  cancellation  and 
surrender  of  a  policy  of  life  insurance,  issued  by  plaintiff 
upon  the  life  of  James  H.  Reals,  for  the  benefit  of  his  wife 
and  children,  the  defendants  herein. 

The  complaint  alleged  in  substance  that  said  Rciils,  upon 
the  solicitdtion  of  one  Fowler,  an  agent  of  plaintiff,  made 
application  for  the  policy,  which  application  contained  a  pro- 
vision that  the  policy  to  be  issued  thereon  should,  under  no 
circumstances,  be  in  force  until  actual  payment  in  money  of 
the  premium,  and  that  no  agent  of  the  company  has  power 
to  deliver  the  policy  until  such  payment.  That  such  appli- 
cation was  forwarded  to  plaintiff  and  accepted.  A  policy 
was  issued  and  sent  to  the  agent  containing  a  similar  provi- 
Bion  as  to  the  payment  of  the  first  premium,  with  instruc- 
tions to  deliver  on  payment ;  that  at  the  time  of  making 
the  application  Reals  gave  his  note  at  thirty  days  for  the  first 
premium  ;  that  after  the  receipt  by  said  agent  of  the  policy, 
Reals  notified  him  that  he  desired  to  rescind  his  application 
and  would  not  accept  the  policy,  and  demanded  his  note, 
which  Fowler  refused  to  surrender ;  that  soon  after  Reals 
was  taken  sick  and  sent  for  Fowler,  ^and  they  conspired 
together  to  cheat  and  defraud  plaintiff.  In  pursuance 
whereof  Fowler  delivered  to  Reals  the  policy,  he  retaining 
the  note,  all  of  which  facts  were  concealed  from  plaintiff;  that 
a  few  da^'s  thereafter,  and  before  the  maturity  of  the  note. 
Reals  died  of  such  sickness,  and  the  note  was  subsequently 
paid  to  Fowler ;  that  immediately  upon  being  advised  of 
the  facts  plaintiff  tendered  back  to  defendant,  Mrs.  Reals, 
the  amount  paid  and  demanded  the  policy.  The  complaint 
also  contained  this  clause  : 

**  Tenth.  And  the  plaintiff  further  shows  that  said  policy 
is  in  the  hands  of  said  defendant,  Addie  Reals,  and  that  it 
fears  that  said  Addie  Reals  will  commence  an  action  against 
the  plaintiff  thereon,  and  by  collusion  with  tlie  defendant 
Fowler,  the  agent  of  this  plaintiff,  as  hereinl)efore  set  forth, 
obtain  an  a[)pearance  from  some  attorney  in  Syracuse  or 
-elsewhere,  on  behalf  of  this  plaintiff,  and  from  failure  to 
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answer  or  otherwise  duly  defend  the  said  action,  that  judg- 
ment will  be  entered  against  the  plaintiff  therein  without  the 
knowledge  of  the  plaintiff,  and  the  plaintiff  will  be  prevented 
from  presenting  its  defense  upon  the  merits  in  the  said  action, 
and  that  the  plaintiff  will  suffer  great  damage.  Or  that  the 
defendants  will  delay  bringing  an  action  on  said  policy  until 
the  evidence  of  the  fraud  and  conspiracy  of  defendants  sliall 
be  lost  to  the  plaintiff." 

The  referee  found  the  facts  as  to  the  application  for  and 
delivery  of  the  policy  substantially  as  alleged  in  the  complaint, 
save  that  he  found  the  note  was  taken  by  said  agent  at  his 
own  risk  by  the  consent  and  permission  of  plaintiff,  and  also 
that  the  evidence  failed  to  show  any  conspiracy  or  fraud. 
As  conclusions  of  law,  he  found  that  the  prepayment  of  the 
premium  was  waived ;  that  the  charges  of  fraud  not  being 
established  the  policy  was  valid  and  binding,  and  thereupon 
directed  a  dismissal  of  the  complaint. 

-PVedL  J.  Small,  for  appellant.  A' court  of  equity  has 
power  to  compel  the  surrender  and  cancellation  of  the 
policy  in  this  case.  {McHenry  v.  Hazard,  45  N.  Y.,  581; 
Globe  V.  Reals,  48  How.,  502;  affirmed,  50  id.,  237.) 
Payment  of  the  premium  in  full  was  a  condition  precedent  to 
the  policy  taking  effect.  {Baker  v.  Union  Ins.  Co.,  43  N.  Y., 
283;  Howell  v.  KnicJc.  Co.,  44  id.,  276;  liochner  v.  Knick. 
Co.,  63  id.,  164;  Mersereau  v.  Phoenix  Co.,  66  id.,  274; 
Walsh  V.  Niagara  Co.,  73  id.,  5;  Thayer  v.  Agricultural 
Co.,  5  Hun,  566;  Lee\.  Gxuvrdian  Co.,  5  Bige.,  18.)  There 
could  be  no  consummation  of  the  contract  until  the  payment 
was  actually  made.  (May  on  Insurance,  57,  139;  Bently^. 
Columbia  Co.,  17  N.  Y.,  424;  Foot  v.  ^tna  L.  Ins.  Co., 
61  id.,  571;  Cltase  v.  HamiUan  Co.,  20  id.,  52;  Nat.  Ins. 
'  Co.,  Y.  Meach,  53  id.,  144;  Piedmont  and  A.  Ins.  Co.  v. 
EvTing,  92  U.  S.  [2  Otto],  377;  Whitbury  v.  P.  and  A. 
Ins.  Co.,  4  Bige.,  361;  Brit.  Eq.  Ins.  Co.  v.  G.  TT.  R.  Co., 
3  id.,  264.)  The  fact  that  the  premium  was  received  by  the 
plaintiff  is   no   waiver  of  the   agent's   acts,   it   having  no 
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knowledge  of  the  circumstances  under  which  it  bad  been 
paid,  and  haying  offered  to  return  it  immediately  upon  learn- 
ing those  circmnstances.  {Kolgus  v.  Ovardian  Co,^  58 
Barb.,  185;  Niocon  v.  Palmer,  8  N.  Y.,  398;  Smith  v.  Tracj/, 
36  id.,  79.)  The  obtaining  and  retention  of  the  policy  was 
a  fraud  upon  the  plaintiff.  {Gale  v.  Gale^  19  Barb.,  246; 
Waiard's  Eq.  Jur.,  147,  167,  168.) 

Oeorge  Doheny,  for  respondents.  Fowler,  who  was 
appointed  agent  by  plaintiff's  general  agent,  had  power  to 
waive  the  provisions  of  the  policy  as  to  the  payment  of  the 
premium  in  money.  {Ocmover  v.  Mut.  Ins.  Co.  of  Albany, 
1  Comst.,  290;  OlcoU  v.  Tioga  R.  R.  Co.,  40  Barb.,  187; 
Dunlap's  Palcy  on  Agency,  199;  Story  on  Agency,  §§  126— 
127;  Van  Allen  v.  Farmenf  Jt.  St.  Ins.  Co.,  10  Hun,  399; 
Marcus  v.  St.  Louis  M.  L.  Ins.  Co.,  68  N.  Y.,  625;  Bodine  v. 
Ex.  F.  Ins.  Co.,  51  id.,sll7;  Leslie  v.  Knick.  L.  Ins.  Co., 
63  id.,  27;  Dean  v.  ^tna  i.  Ins.  Co.,  62  id.,  643;  DiOeber 
V.  Knick.  L.  Ins.  Co.,  Ct.  Appeals,  April  1,  1879.)  The 
case  presents  no  circumstances  for  the  interference  of  a 
court  of  equity,  and  the  complaint  should  be  dismissed. 
{McHenry  v.  Hazard,  45  N.  Y.,  581;  Town  of  Venice  v. 
Woodruff,  62  id.,  462;  F<mler  v.  Palmer,  62  id.,  533.) 

MiLLEB,  J.  This  action  was  commenced  for  the  cancel- 
lation and  surrender  of  a  policy  of  insurance  upon  the  life  of 
James  H.  Reals,  deceased,  upon  the  ground  that  it  was  ob^ 
tained  by  fraud  and  conspuTicy  between  the  plaintiff's  agent 
and  the  deceased,  and  for  the  reason  that  it  was  void,  because 
the  premium  waa  not  paid  in  cash  and  a  note  given  for  the 
same  by  the  insured.  The  referee  found  that  the  charge  of 
fraud  was  not  established  by  the  evidence,  and  that  the  pol- 
icy of  insurance  was  a  binding  contract  of  insurance  upon  the 
plaintiff,  and  directed  that  the  complaint  bo  dismissed. 
These  findings  are,  we  think,  sufficiently  supported  by 
the  testimony,  and  the  case  presented  furnishes  no  ground 
for  the  interference  of  a  court  of  equity.     Such  a  court  will 
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not  interfere  to  decree  the  cancellation  of  a  written  instru- 
ment unless  some  special  circumstance  exists  establishing  the 
necessity  of  a  resort  to  equity  to  prevent  an  injury  which 
might  be  irreparable,  and  which  equity  alone  is  competent  to 
avert.  That  a  defense  exists  is  insufficient.  Nor  is  it  enough 
that  the  evidence  may  be  lost:  [Toumof  Venice  y.  Wood- 
ruffy  62  N.  Y.,  462.)  The  fraud  alleged  is  a  conspiracy 
between  the  agent  and  the  deceased.  The  fraud,  if  any,  was 
not  proved  on  the  trial,  as  the  referee  found,  and  hence  the 
action  cannot  be  sustained  upon  that  ground.  The  allega- 
tion that  the  plaintiff  fears  an  action  may  be  commenced,  and 
by  collusion  with  the  defendant,  Fowler,  the  agent  of  the 
plaintiff,  an  appearance  be  obtained,  and  from  failure  to 
answer  or  defend,  a  judgment  may  be  entered  against  the 
plaintiff,  or  that  the  defendant  will  delay  bringing  on  the 
action  until  evidence  of  the  fraud  and  conspiracy  shall  be  lost. 
to  the  plaintiff,  furnishes  no  ground  for  such  an  action.  The 
testimony  can  bo  perpetuated  under  the  statute,  and  any 
order  or  judgment  obtained  by  a  conspiracy  to  prevent  the 
plaintiff's  appearance  or  to  procure  such  judgment  fraudu- 
lently could  be  set  aside  uix)n  motion.  In  fact,  all  the  rights 
of  the  plaintiff  could  be  amply  protected  in  a  defense  to  an 
action  brought  upon  the  policy,  and  there  are  no  special  cir- 
cumstances calling  for  the  interference  of  a  court  of  equity  : 
{Fowler  v.  Palmer^  62  N.  Y.,  533.)  The  referee  was.  there- 
fore, clearly  right  in  dismissing  the  compkmt. 

The  various  rulings  in  regard  to  the  admission  of  testi- 
mony were  entirely  immaterial,  as  the  action  could  not  be 
sustained,  and  they  do  not  demand  comment.  The  objec- 
tions made  relating  to  the  validity  of  the  policy  and  the 
delivery  of  the  same,  are  also  miimportant,  as  these  are  mat- 
ters of  defense  which  may  properly  arise  in  an  action  upon 
the  policy.  We  are  unable  to  discover  any  valid  ground  for 
interfering  with  the  judgment  upon  the  referee's  report,  and 
are  of  the  opinion  that  the  ssnue  should  be  affirmed. 

All  concur. 

Jud^:ment  affirmed. 
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George  E.  Boots,  Appellant,  v.  Norman  B.  Washburn 

et.  al.,  Itespondents. 

Where  a  highway  bridge  in  the  town  of  G.  was  carried  away  by  a  flood 
shortly  prior  to  the  town  meeting  of  1878,  ?ield,  that  the  commissioners 
of  highways  of  the  town,  with  the  consent  of  the  boainl  of  town  audit- 
ors, were  authorized  to  enter  into  a  contract  for  the  rebuilding  of  the 
bridge,  under  the  provisions  of  the  act  providing  for  "  the  speedy  con- 
sti-uction  and  repair  of  roads  and  bridges,"  etc.  (§  1,  chap.  103,  Laws  of 
1858,  as  amended  by  chap.  442,  Laws  of  1865),  which  authorized  the 
commissioners  of  highways  of  a  town,  with  such  consent,  whei*e  a. 
bridge  has  been  damaged  or  destroyed  after  a  town  meeting,  to  cause 
the  same  to  be  immediately  repaired  or  rebuilt. 

Also  Tieldf  that  the  conmiissioners  were  authorized  to  contract  to  pay  for 
the  bridge  upon  the  completion  thereof,  although  they  had  no  money  in. 
their  hands  for  that  purpose. 

It  seems,  that  in  such  case  the  commissioners  have  power,  under  said  stat- 
ute, to  borrow  money  upon  the  credit  of  the  town  to  pay  for  the  bridge. 

In  an  action  upon  such  a  contract,  it  appeared  that  the  consent  of  the 
board  of  town  auditors  to  the  rebuilding  of  the  bridge  was  given  at  its 
regular  annual  meeting,  when  all  the  members  of  the  board  were  pres- 
ent; it  did  not  appear  whether  the  consent  was  in  writing  or  not. 
Heldf  that,  if  requisite,  it  would  be  assumed  that  a  record  of  the  consent 
was  proi)erly  made. 

There  were  three  conunissioners  of  highways  of  the  town,  all  of  whom 
united  in  the  determination  to  rebuild  the  bridge,  and  in  the  application 
to  the  board  of  auditors ;  also  in  the  agreement  upon  the  plan,  and  that 
the  work  should  be  by  contract,  the  letting  to  be  advertised.  At  the 
time  the  conti*act  was  let  and  entered  into,  one  of  the  commissioners 
was  absent,  he  not  having  i-eceived  actual  notice  in  time  to  attend  ;  his- 
name  was  signed  to  the  contract  by  one  of  the  other  commissioners,  who 
previously,  by  his  consent,  had  signed  his  name  to  the  advertisement; 
he  afterwards,  with  knowledge  of  the  facts,  acted  with  the  other  com- 
missioners in  I'eference  to  the  bridge  without  any  objection,  and  never 
questioned  the  validity  of  the  contract.  Held,  that  the  contract  was  to< 
be  treated  as  the  valid  contract  of  the  three  commissioners. 

The  complaint  in  the  action  set  forth  the  contract,  in  which  the  defendants 
were  described  as  commisdoners,  and  that  they  signed  it  as  such ;  they 
were  not  described  in  the  summons  and  complaint  as  commissioners,  and 
judgment  was  asked  against  them  personally.  Held,  that  plaintiff  was. 
properly  nonsuited,  because  defendants  wera  not  sued  officially  as  com- 
missioners; that  under  the  statute  providing  for  actions  upon  such 
contracts  (2  R.  S.,  473,  §  92)  it  was  necessary  to  specify  "in  the  process, 
pleadings  and  proceedings  their  name  of  office ; "  that  the  statutory 
requirement  was  not  merely  formal,  but  matter  of  substance,  to  the  end 
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that  the  amount  collected  might  be  allowed  in  the  official  account  of  the 
commissioners  (2  R.  S.,  476,  }  108) ;  aiso  as  it  affected  the  place  of  triaL 

(Argraed  November  26, 1879 ;  decided  December  9, 1879.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  aflSrming 
a  judgment  in  favor  of  defendants,  entered  upon  a  nonsmt. 

This  action  was  brought  by  the  plaintiff,  n&  assignee  of  one 
William  Conley,  upon  a  written  contract  executed  by 
defendants,  a  copy  of  which  was  set  forth  in  the  complaint, 
and  is  a^  follows  : 

**Agreement  made  this  31st  day  of  May,  1873,  between 
John  Washburn,  N.  B.  Washburn  and  David  A.  Southcrland, 
commissioners  of  the  town  of  Gorham,  and  William  Conley, 
of  the  town  of  Potter,  Yates  county.  The  said  William 
Conley  agrees,  for  and  in  consideration  of  the  sum  of  one 
thousand  dollars,  to  build  a  certain  bridge  across  Flint  Creek 
in  the  village  of  Gorham ;  said  bridge  to  be  fourteen  feet 
wide,  and  a  foot  path  four  feet  wide  on  the  south  side  ;  a 
good,  nice,  and  suitable  railing  on  the  said  foot  path  —  said 
bridge  made  and  finished  otherwise  in  the  same  manner  as 
the  bridge  at  Potter  Centre  ;  the  foundation  to  be  spiles,  to 
be  driven  nine  feet  below  the  water,  unless  struck  by  rock ; 
two  rows  —  the  first  row  close  together,  six  in  the  back  row, 
wings  on  each  corner,  on  the  north  side  six  spiles,  and  sill  to 
be  below  the  water,  sill  to  be  framed  to  spiles,  and  bent  to 
1)0  framed  to  sill ;  said  bridge  to  be  planked  with  three-inch 
white  oak  plank  ;  said  bridge  to  be  completed  and  ready  for 
crossing  on  the  15th  day  of  July,  1873;  bridge  to  be  paid 
for  when  finished  and  accepted  by  the  comniissioners. 
[Signed]       "WILLIAM  CONLEY, 

"  N.  B.  WASHBURN, 
"  JOHN  WASHBURN, 
"  DAVID  A.  SOUTHERLAND, 

*'  Commissioners" 

Nowhere  else  in  the  complaint  were  defendants  described 
as  commissioners,  but  in  it  and  in  the  smnmons  they  were 
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simply  named  as  individuals,  and  judgment  was  asked 
against  them  ajs  such. 

The  answer  alleged,  in  substance,  among  other  things, 
that  defendants  were  in  fact  conunissioners  of  the  town  at 
the  time  of  entering  into  the  contract,  and  that  they  exe- 
cuted it  as  such. 

The  further  facts  appear  s'lmficntly  in  the  opinion. 

Samuel  Hand,  for  appellant.  The  defendants  being 
unauthorized  to  contract,  as  commissioners  of  highways,  a 
debt  aofainst  the  town  or  their  successors  in  office  were  liable 
individually.  {Mather  y.  Crawford,  36  Barb.,  564;  Barker 
V.  Loomis,  6  Hill,  463;  VanAlsiyney,  Fnday,  41  N.  Y., 
174;  McCoy  v.  Curtice,  9  Wend.,  17;  Stewart  v.  Waller, 
30  Barb.,  347;    Walker  v.  Dunspaugh,  20  N.  Y.,  170.) 

H,  L.  Camstock,  for  respondents.  The  action  is  not  brought 
against  the  defendants  in  their  official  character,  as  commis- 
sionera  of  highways.  (2  K.  S.,  473,  474,  §§  92,  93,  108; 
Sujprs.  of  Gahvay  v.  Stinison,  4  Hill,  136;  Comrs,  High- 
ways  V.  Peck,  5  id.,  215;  Gould  v.  Glass,  19  Barb.,  179; 
Paig9y,  Fazackerly,  36  id.,  392.)  If  the  plaintiff  desired  to 
sue  the  defendants  in  their  official  character,  he  should  not 
only  have  named  them,  but  he  should  also  have  specified 
"  in  the  process,  pleading  and  proceedings,  their  name  of 
office."  (2  R.  S.,  476,  §  96.)  The  defendants  had  authority 
to  make  the  conti*act  in  their  official  character,  as  commis- 
sioner of  highways,  "  by  and  with  the  consent  of  the  board 
of  town  auditors,  or  a  majority  thereof."  (Laws  of  1865, 
chap.  442,  §  1;  6  Edmonds'  Stat,  at  Large,  485.)  If  the 
defendants  have  contracted  so  as  to  bind  the  town,  or,  rather 
so  JUS  to  bind  themselves  in  their  official  character,  as  com- 
mis.sioiiers  of  highways,  for  the  contract  price  of  building  the 
bridge,  they  are  not  personally  liable.  {Bellinger  v.  Bent- 
ley.  4  N.  Y.  Sup.,  V.  71;  Broclcimyy,  Allen,  17  Wend.,  40; 
Stanton  v.  Camp,  4  Barb.,  274;  liandallv.  Snyder,  1  Lans., 
163;  Bpckerv,  LamorU,  13  How.  Pr.,  23;  RandaM  v.  Van 
SicKELs— Vol.  XXXIV.        27 


210  Boots  v.  Washburn  et  al.  [Dec.,. 

Opinion  of  the  Court,  per  Eabl,  J. 

Vechien,  19  J.  R,  60;  Haight  v.  Sc/ialer,  30  Barb.,  218.) 
There  was  no  want  of  power  to  bind  the  town,  or  the  com- 
missioners iu  their  official  character,  for  the  contract  price  of 
building  the  bridge.  Hover  v.  Barkhoof,  44  N.  Y.,  113; 
BtyanY.  Landon^  5  N.  Y.  Supr.  Ct.,  594;  Robinson  v.  Cham- 
berlaiHy  34  N.  Y.,  389.)  The  power  to  cause  the  bridge  to  l)e 
built  being  granted,  all  the  powers  necessary  for  the  exercise 
of  this  power  are  implied.  (Ketckam  v.  Oily  Buffalo,  21 
Barb.,  294;  S.  C.  on  Appeal,  14  N.  Y.,  356;  Beoj)le  v. 
Lowhevy  28  Barb.,  65;  People  v.  Brennan^  39  id.,  522,  545; 
Peterson  v.  Mayor,  etc.,  JV.  F.,  17  N.  Y.,  449,  452.) 

Eabl,  J.     The  facts  of  this  case,  as  I  understand  them, 

« 

are  as  follows  :  The  defendants  were,  in  the  yeai-s  1872  and 
1873,  the  commissioners  of  highways  of  the  town  of  Gorham, 
Ontario  county.  A  highway  bridge  was  carried  away  by  a 
flood  in  the  spring  of  the  year  of  1873  before  the  town  meet- 
ing, and  the  defendants  applied  to  the  board  of  town  audi- 
tors for  their  consent  to  rebuild  the  bridge,  and  the  consent 
was  given.  They  then  proceeded  to  let  the  contrnct  for 
rebuilding  the  bridge,  and  May  31,  1873,  let  it  to  William 
Conley  for  the  price  9f  $1,000.  He  assigned  the  contract 
to  the  plaintiff,  who  built  the  bridge.  The  defendants  wei-o 
described  in  the  contract  as  **  Commissionei's  of  the  town 
of  Gorham,"  and  they  signed  it  as  commissioner.  It  pro- 
vided that  the  bridge  should  be  completed  on  the  fifteenth 
day  of  July,  and  that  it  should  be  paid  for  **when  finished, 
and  accepted  by  the  commissioners." 

After  the  bridge  was  built,  the  defendants,  upon  the  de- 
mand of  the  plaintiff,  refused  to  pay  him  the  contract  price, 
claiming  that  the  bridge  waa  not  built  as  required  by  the 
contract.  The  plaintiff  then  icommenced  this  action.  The 
defendants  are  not  described  in  the  summons  or  complaint 
as  commissionei-s  of  highways,  but  the  contract  is  set  out  at 
length  and  judgment  is  demanded  against  them  personally 
for  the  amonnt  claimed.  The  answer  denies  the  complaint 
generally,  sets  up  that  the  defendants  made  the  contract. 
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officially  as  commissioners  of  highways,  and  that  they  are 
not  liable  to  be  prosecuted  individually  ;  and  alleges  that  the 
plaintiff  did  not  build  and  complete  the  brfdgo  according 
to  the  contract,  and  in  consequence  thereof  they  claim 
damages. 

Upcm  the  trial,  the  plaintiff  was  nonsuited,  on  the  gi*ound 
that  he  had  not  sued  the  defendants  officially,  as  commis- 
sioners of  highways ;  and  whether  or  not  he  was  properly 
nonsuited,  presents  the  sole  question  for  our  consider- 
ation. 

I  do  not  understand  that  it  is  questioned  that  the  defend- 
ants contracted  in  form  as  commissioners  of  highways,  in 
their  official  capacity.  But  the  plaintiff  seeks  to  maintain 
his  appeal  upon  either  one  of  two  inconsistent  grounds.  He 
contends,  first,  that  the  contract  was  legally  made  by  the 
defendants  as  commissioners,  and  that  he  has  sued  them  as 
such  ;  second,  that  while  they  contracted  officially,  they  had 
no  power  to  do  so,  and  hence  that  they  are  bound  individu- 
ally, and  that  the  suit  may  be  treated  as  one  against  them 
individually. 

The  defendants  claim  that  the  contract  was  legally  made 
by  them,  as  commissioners  of  highways,  and  that  they  have 
not  been  sued  in  their  official  capacity.  They  do  not,  how- 
ever, dispute,  as  I  understand  it,  that  they  arc  liable  individ- 
nsiWy,  if  they  made  the  contract  without  authority  and  are 
not,  therefore,  officially  bound  thereby. 

I  am  of  opinion  that  the  defendants  were  authorized  to 
make  the  conti'act,  and  that  they  were  legally  bound  thereby, 
as  commissioners  of  highways. 

This  bridge  was  carried  away  after  the  town  meeting  of 
1872  and  shortly  before  the  town  meeting  of  1873;  and  hence 
the  defendants  were  authorized  to  rebuild  it,  under  chapter  442 
of  the  Laws  of  1865,  provided  they  first  obtained  the  consent 
of  the  board  of  town  auditors.  This  consent  they  obtained. 
They  made  application  for  it  to  the  board  at  their  regular 
animal  meeting,  when  all  the  membei's  thereof  were  present. 
It  does  not  appear  that  the  consent  was  in  writing,  nor  does 
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it  appear  that  it  was  not.  If  necessary,  it  might  be  assumed 
that  a  record  of  it  was  properly  made. 

The  objection  that  the  contract  was  not  made  by  all  the 
commissioners,  is  not  well  taken.  They  all  united  in  the 
application  to  the  board  of  auditoi-s.  They  all  determined 
tiiat  the  bridge  must  be  rebuilt ;  and  they  agreed  upon  the 
plan,  and  that  the  contract  should  be  let,  and  that  the  leltiug 
should  be  advertised.  At  the  time  the  contract  was  let  under 
the  advertisement  and  the  contract  was  actually  made,  John 
Washburn,  one  of  the  commissioners,  was  not  present,  not 
having  received  actual  notice  in  time  to  attend.  But  his 
name  was  signed  to  the  contract  by  one  of  the  other  commis- 
sioners, as  it  had  been,  by  his  consent,  to  the  advertisement. 
It  may  be  doubted  if  any  other  notice  to  him  was  necessaiy 
than  that  given  in  the  public  notice  of  the  letting.  thiLS  signed 
by  him.  But  lie  afterwards  knew  that  the  contract  was  let, 
and  that  his  name  was  signed  thereto,  and  he  never  made 
any  objection  to  it,  but  acted  with  the  other  commissionei*s 
in  reference  thereto,  thus  recognizing  the  same,  and  he  does 
not  now,  and  never  did  repudiate  the  contract.  His  claim 
now  is  that  the  contract  wtis  a  valid,  binding  contract  upon 
the  Commissioners  as  such.  Under  such  circumstances  I 
think  it  is  quite  clear  that  the  contract  must  be  treated  as 
the  valid  contract  of  the  three  commissioners. 

The  further  claim  is  made  that  the  contract  did  not  bind 
the  commissioners  officially,  because  they  exceeded  their 
authority  m  agreeing  therein  to  pay  for  the  bridge  upon  the 
completion  thereof,  as  they  did  not  then  have  the  money, 
and  had  no  authority  to  create  a  debt  agauist  the  town.  The 
Law  of  1865  amended  section  1  of  chapter  103  of  the  Laws 
of  1858,  and  it  provided  that  after  obfciining  the  consent  of 
the  town  audit oi^s,  the  commissioners  should  cause  the  bridge 
"to  l)e  immediately  repaired  or  rebuilt."  This  they  could 
do  by  purchasing  the  materials  and  building  the  bridge  by 
days  work,  or  they  ould  let  the  entire  contract  for  a  gross 
sum.  In  either  event,  they  would,  in  some  sense,  eremite  a 
debt  against  the  town  for  which  they  acted.     They  could 
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not  well  discbarge  their  duty  in  any  other  ^yl\y.  They  were 
certainly  not  obliged  to  build  the  bridge  at  their  own  expense 
or  upon  their  own  credit,  and  could  do  no  otherwise  tlian  to 
build  it  at  the  expense  and  upon  the  credit  of  the  town  ; 
and  I  am  inclined  to  think  that  they  had  implied  authoi^ty 
to  borrow  the  money  upon  the  credit  of  the  town.  It  could 
make  no  diflerence  with  the  town,  whether  it  owed  the 
bridge  builder,  or  a  pei-son  who  loaned  the  money  to  build 
the  bridge.  The  power  to  borrow  seems  to  bo  plainly  con- 
templated by  the  statute  of  1865,  as  that  provides  that  **  the 
commissioner  of  high  ways  shall  present  the  proper  vouchera 
for  the  expense  thereof  to  the  town  auditors,  at  their  next 
annual  meeting,  and  the  said  bill  shall  be  audited  by  them, 
and  the  amount  audited  thereon  shall  l)e  collected  in  the 
same  manner  as  amounts  voted  at  town  meetuigs  as  now 
i*equired."  It  is  clearly  implied  from  this  language  that  the 
commissioners  might  pay  for  the  work  as  it  was  done  ;  that 
they  should  take  vouchers  for  the  payments,  and  present 
them  for  audit ;  and  that  they  should  either  pay  thereon 
money  to  be  reimbui-sed  to  them  by  the  town,  or  that  they 
might  borrow  it,  to  be  subsequently  paid  by  the  town.  It 
appears,  in  this  case,  that  the  commifasioners  borrowed  the 
money  ;  but  whether  they  borrowed  it  upon  their  own 
credit,  or  upon  that  of  the  town,  does  not  appear.  It  is 
clear,  therefore,  that  there  was  no  excess  of  authority  in 
agreeing  to  pay  for  the  bridge  when  completed. 

It  is  true  that,  instead  of  agreeing  to  pay  for  the  work 
when  completed,  and  then,  in  case  of  payment,  having 
their  vouchers  audited  as  provided  in  section  one,  they 
could  have  purchased  the  material  and  employed  labor, 
leaving  the  persons  who  furnished  the  material  and  labor  to 
have  their  claims  audited  by  the  board  of  auditors,  specially 
convened  for  that  purpose  under. sections  two  and  three  of 
the  Law  of  1858 ;  but  they  were  not  obliged  to  do  it  in 
that  way. 

I  conclude,  therefore,  that  the  defendants  had  authority 
to  agree  to  pay  the  plaintiff  when  he  completed  the  bridge  ; 
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and  tliiit  he  had  no  concern  with  the  m:in!icr  in  which  or  the 
source  from  which  they  obtained  or  proposed  to  obtain  the 
money  to  pay  him. 

The  contract  was,  therefore,  a  valid  contract  binding  upon 
the  defendants  officially  as  commissionci*s  of  highways,  and 
tlicy  should  have  been  sued  as  such.  Actions  against  cora- 
niissioners  of  highways  are  required  to  '^be  brought  against 
them  individually,  specifying  in  the  process,  pleadings  and 
proceedings,  their  name  of  office:"  (2  11.  S.,  473,  §  92); 
and  when  thus  commenced,  the  action  shall  not  "  be  abated  or 
discontinued  by  the  death  of  such  officers,  their  removal 
from  or  resignation  of  then*  offices,  or  the  expiration  of  their 
term  of  office  ;  but  the  court  in  which  any  such  action  shall 
be  pending  shall  substitute  the  names  of  the  successors  in 
such  offices,  upon  the  application  of  such  successors  or  of 
the  adverse  party:""  (2  R.  S.,  474,  §  100);  and  in  such 
actions,  the  judgment  **  shall  be  collected  in  the  same  manner 
as  aijaiust  individuals  :  and  the  amount  so  collected  shall  be 
allowed  to  tlicm  in  their  official  accounts:  (2  R.  S.,  476," § 
108.)  Here  the  defendants  are  not  named  in  the  summons 
or  complaint  as  commissioners  of  highways,  and  there  is 
nothing  to  indicate  tiiat  the  suit  is  figainst  them  as  such. 
The  suit  is  plainly  one  against  them  as  individuals. 

These  requirements  of  the  statute  are  not  merely  formal, 
but  are  nmtters  of  substance,  that  the  successors,  if  any,  in 
office  of  the  defendants  could  be  substituted,  and  that  any 
amount  collected  against  them  upon  any  judgment  might  bo 
allowed  to  them  in  their  official  accounts,  and  also  in  refer- 
ence to  the  place  of  trial. 

The  plaintiff  wtus,  therefore,  properly  nonsuited.  The 
defendants  at  no  time  claimed  that  they  were  not  officially 
bound  by  the  contract,  and  they  never  repudiated  it.  At 
the  fii-st  opportunity,  they  pointed  out  the  defect  in  the 
pleading.  Their  objection  was  sustained  at  the  Circuit,  at 
the  Special  Term,  and  at  the  General  Term.  The  defect  was 
one  easily  remedied  ;  and  now  when  the  plaintiff  has  l)r()iiirht 
his  case  here  with  a  persistence  worthy  of  a  better  cause,  he 
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cauuot  justly  complain  that  the  test  of  the  statute  is  strictly 
applied  to  his  proceedings. 

Tiie  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Henby  Tuthill  et  al.,  Respondents,  v.  Theodore  Bogabt, 

Appellant. 

Plaintiffs  entered  into  a  contract  with  S.  &  G  ,  by  which  the  former  agreed 
to  malt  for  the  latter  25,000  bushels  of  barley  fi*om  October  1,  1875,  to 
June  1,  1876,  at  a  price  specified.  Plaintiffs  were  to  purchase  the  bar- 
ley, and  ship  the  malt  when  directed  by  S.  &  G.,  who  were  to  have  the 
inci^ease.  S.  &  G.  agreed  to  accept  plaintiffs*  drafts  *'  in  payment  for 
the  purchase  of  the  bai'ley,"  or  to  fuiiiish  satisfactory  notes.  At  the 
close  of  each  month  plaintiffs  were  to  furnish  a  statement  of  the  amount 
malteii,  and  on  presentation  S.  &  G.  ag-reed  to  pay  the  piice  for  malt- 
ing. S.  &  G.  also  agi*eed  to  pay  interest,  exchange  and  insurance 
on  the  barley  and  malt  fi'om  the  time  the  barley  was  paid  for  by  plain- 

,  tiffs  until  the  malt  was  delivered.  Plaintiffs  wei-e  authorized  to  retain 
and  hold  as  security,  after  June  first,  a  sufficient  amount  of  the  malt  to 
pay  any  notes  or  drafts  then  unpaid.  In  an  action  for  malt  manufac- 
tui-ed  under  the  contract,  but  not  delivered  or  paid  for,  which  had  been 
levied  upon  by  defendant  as  sheriff,  under  and  by  virtue  of  an  execu- 
tion against  S.  &  G.,  Tield,  that  the  legal  title  in  the  malt  was  in  the 
plaintiffs  until  paid  for,  and  that  S.  &  G.  had  no  leviable  interest 
therein. 

(Argued  December  2,  1879  ;  decided  December  9, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Coui-t,  in  the  fourth  judicial  department,  affirming  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  the  report  of  a  ref- 
eree.    (Mem.  of  decision  below,.  14  Hun,  487.) 

This  action  was  brought  to  recover  damages  for  the 
alleged  taking  and  conversion  of  a  quantity  of  malt  which 
was  levied  upon  by  defendant  as  sheriff  under  and  by  virtue 
of  an  execution  against  Smith  &  Girvan. 
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On  September  29,  1875,  plaintiflfe,  said  Smith  &  Girvan, 
entered  into  the  following  contract : 

"  This  agreement,  made  thi?  29th  day  of  September,  1875, 
by  and  between  H.  &  E.  D.  Tuthill,  of  Penn  Yau,  Yates 
county,  N.  Y.,  and  Smith  &  Girvan,  of  the  city  of  New 
York,  aa  follows : 

"  The  said  H.  &  E.  D.  Tutliill  agree  to  malt  for  said  Smith 
&  Girvan,  at  their  malt-house  in  Penn  Yan  aforesaid,  twenty- 
five  thousand  bushels  of  barlcj'  during  the  sciuson  from  the 
1st  day  of  October,  1875,  to  the  1st  of  June,  1876,  at  the 
rate  of  twentj^'-five  cents  per  bushel  for  each  and  every  bushel 
of  barley  so  malted;  the  said  barley  when  made  into  malt 
to  be  delivered  by  the  said  H.  &  E.  D.  Tuthill  free  of  ex- 
pense on  board  of  cars  at  Penn  Yan  aforesaid ;  the  said 
Smith  &  Girvan  to  have  and  receive  all  the  uicrease  of  the 
said  barley  after  the  same  is  manufactured  into  malt,  and 
the  same  shall  be  manufactured  in  a  good  and  workmanlike 
manner,  upon  the  following  conditions  : 

**The  Siiid  H.  k  E.  D.  Tuthill  shall  purchase  the  barley 
on  the  market  at  market  rates,  and  the  said  barley  shall  con- 
sist of  fifteen  thousand  bushels  of  what  is  known  as  six-rowed 
State,  and  of  ten  thousand  bushels  of  what  is  known  as  two- 
rowed  State,  and  shall  be  of  good  quality. 

**And  the  said  H.  &  E.  D.  Tuthill  shall  ship  the  malt  at 
such  times  and  in  such  quantities  as  the  said  Smith  k  Girvan 
may  direct,  the  accumulation  of  such  malt  not  to  exceed  six 
weeks'  maltingr.  The  said  Smith  &  Gii-van  are  to  furnish  all 
bags  required  for  shipment.  The  said  Smith  &  Girvan  agree 
to  accept  the  drafts  of  said  H.  &  E.  D.  Tuthill  on  New  York 
city  at  sixty  daj^s  in  payment  for  the  purchase  of  said  barley, 
unless  said  Smith  &  Gii-van  shall  furnish  such  brewei-s'  notes, 
indorsed  by  said  Smith  &  Girvan,  having  not  more  than 
ninety  days  to  run,  as  siiid  H.  &  E.  D.  Tuthill  can  use,  or 
such  Jis  will  be  satisfactory  to  them,  in  place  of  said  drafts 
or  some  of  them.  Said  H.  &  E.  D.  Tuthill  are  to  furnish 
and  deliver  to  said  Smith  &  Girvan  at  the  close  of  each 
month  of  said  period,  a  statement  of  the  amount  malted  dur- 
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ing  that  month,  and  said  Smith  &  Gh'van  agree  to  pay  the 
same  on  presentation.  The  said  Smith  &  Girvan  agree  ta 
pay  the  necessary  interest  ani  exchange;  ako  insurance  on. 
the  barley  and  malt  from  the  time  said  barley  is  paid  for  by 
said  H.  &  E,  D.  Tuthill  until  it  is  delivered  on  the  cars  aa 
aforesaid;  also  the  interest  and  exchange  on  such  notes  or 
drafts  as  may  be  given  in  payment  for  the  malt  when  shipped. 

"  It  is  further  agreed  that  said  H.  &  E.  D.  Tuthill  may 
retain  and  hold,  after  the  first  day  of  June  next,  a  sufficient 
amount  of  the  malt  aforesaid  to  pay  any  notes  or  drafts  above 
mentioned  remaining  then  unpaid,  as  security  for  the  pay- 
ment  thereof,  until  paid. 

"In  witness  whereof,  we  have  hereunto  subscribed  our 
names,  the  day  and  year  first  above  mentioned. 

**  [Signed]  H.  &  E.  D.  TUTHILL, 

SMITH  &  GIRVAN.'' 

"In  presence  of  L.  J.  Eiob." 

The  referee  found,  in  substance,  that  plaintiffs  under  and 
in  pui-suanco  of  the  contract  prior  to  May  1,  1876,  purchased 
the  25,000  bushels  of  barley  called  for  by  the  contract, 
paid  for  the  same  and  manufactured  it  into  malt.  That  the 
cost  of  the  malt,  including  the  purchase  price  of  the  barley, 
the  agreed  price  for  malting,  the  uiterest,  insurance  and 
expense  amounted  to  about  $30,000,  of  which  sum  Smith  <fe 
Girviin  paid  $12,500 ;  of  the  malt  so  manufactured,  plain- 
tifis  shipped  to  Smith  &  Girvan  about  700  bushels.  Defend- 
ant levied  upon  2,500  bushels  of  the  malt  manufactured 
out  of  said  barley,  and  then  in  plaintiff'  possession. 


Samuel  Iland,  for  appellant.  At  the  time  the  levy  was 
made  both  the  interest  of  Smith  &  Girvan,  as  pledgors  and 
of  plaintiffs  as  pledgees,  could  be  reached  by  execution. 
(^Weaver  v.  Darleij^  42  Barb.,  411;  Bakewell  y.  Ellsworlh,  6 
Hill,  484;  Moore  v.  Hitchcock,  4  Wend.,  292;  Stiefw,  Hart, 
1  N.  Y.,  20;  Wheeler  v.  McFarland,  10  Wend.,  322;  2  R. 
S.  [3d  ed.],  464.) 
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J.  McGuire^  for  respondentB.  No  title  to  the  mult  pa^NScd 
until  a  delivery  of  the  same  at  the  place  uamed  in  the  contract. 
{Law  V.  Austin,  20  N.  Y.,  181;  McCanihe  v.  JST.  Y.  E.  R. 
Co.,  id.,  495;  Cole  v.  Manriy  62  id.,  1;  Baily  v.  11.  li.  R. 
R.  Co.,  49  id.,  70,  75;  Tj/lery.  Strmg,  21  Barb.,  198;  Sey- 
iTwur  V.  Montgomery,  1  Keyes,  463;  48  Barb.,  402;  49  id., 
407;  52  N.  Y.,  550.)  Title  would  not  vest  until  an  accept- 
ance by  Smith  &  Girvan,  as  well  as  delivery.  (Iloxoard  v. 
Hoey,  23  Wend.,  350;  Lalors  Hill  &  Denio,  213;  Sturmv. 
At.  M.  Ins.  Co.,  63  N.  Y.,  77.)  Smith  &  Girvan  could 
have  no  title,  legal  or  equitable,  in  the  malt  until  a  delivery, 
although  they  had  made  advances  upon  it.  {8c?ioonmaker 
T.  Vervale7i,  9  Hun,  139;   14  id.,  487.) 

Miller,  J.  The  action  was  brought  to  recover  the  value 
of  a  quantity  of  malt  taken  by  the  defendant,  by  virtue  of  an 
execution  against  Smith  &  Girvan,  from  the  malt-house  of 
the  plaintiffs.  Tiie  question  to  be  determined  is  whether  legal 
title  to  the  malt  was  in  the  plaintiffs,  or  whether  the  defend- 
ants in  the  execution,  Smith  &  Girvan,  had  an  interest  in  the 
same,  which  was  the  subject  of  levy  and  sale.  By  the  con- 
tract the  plaintiffs  agi'eed  to  malt  for  Smith  &  Girvan  a  cer- 
tain number  of  bushels  of  barley,  which  was  specified,  between 
ceiiain  dates  and  at  a  price  named,  and  to  deliver  the  same, 
as  agreed  upon,  to  Smith  &  Girvan,  who  were  to  i^eceive  the 
increase.  The  plaintiffs  were  to  purchase  and  pay  for  the 
tarley  and  ship  the  malt  in  quantities  as  dii'ected.  Provision 
is  made  for  the  payment  of  plaintiffs,  with  other  conditions 
which  will  hereafter  be  considered.  Aside  from  those  not 
already  stated,  there  is  manifestly  a  contract  for  the  purchase 
of  the  barley  and  manufacture  of  the  malt  by  the  plaintiffs 
which  conferred  title  upon  them  until  the  plaintiffs  were  paid 
the  price  agreed  upon ;  and  we  think  that  contract  contains 
no  other  provisions  which  interfere  with  this  inteqjretion. 
It  is  clear  that  tho  plaintiffs  were  to  purchase  tlic  barley  on 
their  own  account,  and  not  as  agents  of  Smith  &  Girvan, 
and  that  they  were  to  pay  or  become  responsible  for  the  pur- 


1879.]  TuTHiLL  et  al.  «.  BooART.  219 


Opinion  of  the  Court,  per  Millur,  J. 


chase  price,  without  any  regard  to  Saiith  &  Gh*vaa.  yinllh 
&  Girvan  were  not  responsible  and  in  no  way  could  have 
been  held  liable  for  the  purchase  of  the  barley  by  tlie  plain- 
tiffs or  third  parties ;  and  hence  title  coufen*cd  by  the  pur- 
chase was  in  the  plaintiffs  alone. 

In  regard  to  the  acceptance  of  the  drafts  of  the  plaintiffs 
by  Smith  &  Girvan,  it  was  only  a  mode  of  refunding  to  the 
plaintiiis  the  amounts  paid  by  them,  which  did  not  confer  any 
title  to  the  same  on  Smith  &  Girvan,  or  change  the  nature  of 
the  contract.  The  provisions  in  regard  to  monthly  state- 
ments and  payment  of  the  amounts  due,  and  the  payment  of 
interest,  exchange  and  insurance,  were  also  intended  to  refund 
to  the  plaintiff  the  amounts  thus  expended,  and  were  not 
inconsistent  with  the  ownership  of  the  barley  by  the  plain- 
tiffs. These  various  expenses  constituted  a  part  of  the  price 
which  Smith  &  Girvan  were  to  pay  the  plaintiffs  for  the  bar- 
ley, after  they  had  purchased  and  manufactured  the  same 
into  malt.  They  were  to  receive  a  certain  sum  for  each 
bushel,  and  these  expenses,  therefore,  were  proper  items  to 
be  paid  by  Smith  &  Girvan  to  enable  the  plaintiffs  to  reap 
these  profits.  As  to  the  insurance,  it  may  be  remarked  that 
the  plaintiffs  would  have  been  obliged  to  pay  for  it,  unless 
provided  for,  as  an  indemnity  against  loss ;  and  there  was 
nothing  unusual  in  providing  also  for  its  reimburaement  by 
Smith  &  Girvan,  as  a  part  of  the  amount  which  they  were  to 
pay  on  the  contract  for  the  malt.  If  Smith  &  Girvan  were 
the  owners  and  had  title  to  the  property,  then  there  was  no 
occasion  for  any  provision  as  to  the  expense  of  insurance. 

The  clause  in  the  agreement  that  the  plaintiffs  might  re- 
tain and  hold,  after  the  fii-st  day  of  June,  1876,  a  sufficient 
quantity  of  the  malt  to  pay  any  notes  or  drafts  remaining 
impjiid,  as  a  security  for  the  payment  thereof  until  paid, 
which  is  also  relied  upon,  had  reference  to  an  antecedent 
provision  by  which  tlie  malt  was  to  be  manufactured  and  deliv- 
ered by  that  time,  and  was  no  doubt  designed  to  restrict  that 
provision,  so  that  the  plaintiffs  could  retain  a  sufficient  quan- 
tity of  the  malt  to  indemnify  themselves  against  outstanding 
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liabilities  of  Smith  &  Girvan.  Otherwise,  and  without  this 
clause,  the  plaintifls  would  have  been  obliged  to  deliver  as 
provided. 

None  of  thj  suggestions  to  which  reference  has  been  had 
tend  to  establish  title  in  Smith  &  Girvan,  or  to  show  the 
intention  of  the  parties  that  Smith  &  Girvan  should  be  re- 
garded as  the  owners.  The  statement  of  the  counsel  of 
the  appellant,  to  the  effect  that  after  deducting  the  malt 
delivered,  the  plaintiffs  still  retained  more  than  sufficient 
to  secure  the  payment  of  all  which  was  due  to  them,  does 
not  establish  a  title  in  Smith  &  Girvan  which  rendered  the 
barley  liable  to  levy  and  sale  under  execution.  While  the 
malt  was  in  plaintiffs'  possession  no  title  passed,  and  although 
Smith  &  GirN'an  may  have  had  an  equitable  interest  in  the 
same,  which  could  be  made  perfect  by  the  payment  of  the 
plaintiffs  demand,  it  conferred  no  title  or  absolute  right 
which  could  be  reached  by  levy  and  siilo  under  an  execution. 
Such  an  interest  might,  perhaps,  in  an  equitable  action  by 
a  judgment  creditor,  after  the  return  of  an  execution  and 
after  the  plaintiffs'  demand  had  first  been  satisfied,  be  applied 
m  payment  of  the  debt,  but  was  not  the  subject  of  levy  and 
sale.  The  property  belonged  to  the  plaintiffs  absolutely.  It 
was  paid  for  by  them,  and  they  had  never  pai-ted  with  the 
title.  It  was  not  held  by  the  plaintiffs  as  a  pledge,  or  other- 
wise than  as  ownei-s  of  the  same ;  and  to  hold  that,  under 
such  circumstances,  a  judgment  debtor  could  levy  upon  and 
sell  the  property,  would  sanction  a  rule  which  has  no 
authority  to  support  it. 

We  discover  no  ground  for  reversing  the  decision  of  the 
referee,  and  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Stephen  T.  (jOBdon  et  al.,  Appellants,  v.  Louis  Hartman, 

Respondent. 

The  proviflion  of  the  act  of  1874,  in  reference  to  the  Marine  Court  of  the  city 
of  New  York  (§  9,  chap.  545,  Laws  of  1874),  which  requires  that  a  notice 
of  appeal,  from  an  order  of  the  Gtenei'al  Term  of  said  Marine  Court  to 
the  Court  of  Common  Pleas,  reversing  a  judgment  and  granting  a  new 
trial,  shall  "  contain  an  assent,  on  the  part  of  the  appellant,  that  if  the 
order  be  affirmed,  judgment  absolute  shall  be  entered  against  him,"  etc., 
was  not  repealed  or  abrogated  by  the  provision  of  the  act  of  1875  (chap. 
479,  Laws  of  1875),  in  reference  to  said  Marine  Court,  which  regulates 
appeals  from  the  General  Term  thereof. 

Where  the  Common  Pleas  affirms  the  order  appealed  from,  and  gives 
judgment  absolute  on  the  stipulation  against  the  appellant^  the  judg- 
ment is  final ;  and  no  appeal  therefrom  lies  to  this  court. 

(Argued  December  2, 1879 ;  decided  December  9,  1879.) 

Appeal  from  judgment  of  the  Marine  Court,  of  the  city 
of  New  York,  in  favor  of  defendant,  entered  upon  a  remittitur 
from  the  General  Term  of  the  Court  of  Common  Pleas,  in 
and  for  the  city  and  county  of  New  York,  issued  upon  an 
affirmance  by  said  court,  of  an  order  of  the  General  Term  of 
said  Marine  Court,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

The  notice  of  appeal  to  the  Court  of  Common  Pleas  con- 
tained an  assent,  that  if  the  order  appealed  from  was  affirmed, 
judgment  absolute  should  be  rendered  against  the  appellants. 

James  OUirh^  for  appellants.     . 

Peter  Cook,  for  respondent.  This  court  will  enforce,  and 
uphold  the  stipulation,  given  in  this  case.  {Toimsendy. 
Masterson,  15  N.  Y.,  587.)  The  order  of  the  General  Term 
of  the  Court  of  Common  Pleas,  giving  plaintiffs  leave  to 
appeal,  did  not  confer  jurisdiction  upon  them.  [Bambei'g  v. 
Stem,  76  N.  Y.,  555.) 
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Earl,  J.  The  Old  Code  (§  352)  did  not  authorize  an 
appeal  from  the  General  Term  of  the  Marine  Coml  to  the 
Court  of  Common  Pleas  from  an  order  reversing  a  judg- 
ment and  granting  a  new  trial.  An  appeal  from  such  an 
order  AViis  fii-st  authorized  by  the  act  chapter  545  of  the 
Laws  of  1874,  section  nine  of  which  provides  that  the 
appeal  may  be  taken,  **  provided  the  notice  of  appeal  contain 
an  assent  on  the  part  of  the  appellant  that,  if  the  order  be 
affirmed,  judgment  absolute  shall  be  rendered  against  the 
ap[)ellant,  and  on  the  determination  of  such  appeal,  effect 
shall  be  given  by  the  appellate  court  to  such  stipulation,  if 
necessary."  It  is  claimed  that  the  requirement  of  this  stip- 
ulation was  abrogated  by  section  43  of  chapter  479  of  the 
Laws  of  1875.  But  I  think  it  was  not.  That  section  is  as 
follows :  **  The  appeals  authorized  by  law  from  the  General 
Term  of  the  said  Marine  Court  shall  hereafter  be  taken  within 
twenty  days  after  written  notice  of  the  judgment,  and  the 
notice  of  appeal  and  the  undertaking  to  be  given  thereupon, 
shall  be  in  the  same  form  as  upon  an  appeal  from  the  Special 
to  the  General  Term  of  the  Court  of  Common  Pleas,"  etc. ; 
and  then  it  is  provided  in  the  same  section  that  **  when  the 
appeal  is  taken  from  an  order  granting  a  new  trial  on  a  case 
or  exceptions,  if  the  appellate  court  determines  that  no  eiTor 
was  committed  in  granting  the  new  trial,  it  may  render 
judgment  absolute  upon  the  right  of  the  appellant ;  and 
after  the  proceedings  are  remitted  to  the  court  from  which 
the  appeal  was  taken,  an  assessment  of  damages,  or  other 
proceedings  to  render  the  judgment  effectual,  may  be  then 
and  there  had  in  a  case  where  such  subsequent  proceedings 
are  requisite." 

It  will  be  perceived  that  this  section  does  not  specify  the 
cases  in  which  the  appeals  may  be  taken.  It  regulates 
appeals  then  »*  authorized  by  law,"  and  to  learn  what  appeals 
were  then  thus  authorized,  we  must  look  at  the  act  of  1874  ; 
and  there  we  find  that  an  appeal  from  an  order  granting  a 
new  trial  is  authorized  only  provided  the  stipulation  be 
given.     Section  nine  of  that  act  is  not  expressly  repealed 
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by  the  act  of  1875,  and  I  do  not  think  that  it  was  intended 
to  be  repealed,  or  that  it  was  repealed  by  implication.  Sec- 
tion 43  of  the  act  of  1875  was  enacted  to  regulate  the 
practice  upon  the  appeals  specified  and  in  the  subsequent  pro- 
ceedings to  give  eifect  to  the  decisions  upon  such  appeals. 
The  general  language  used  in  reference  to  the  form  of  the 
notice  and  of  the  undertaking  is  applicable  to  all  appeals 
from  the  General  Term  of  the  Marine  Court ;  and  so  far  as 
it  pertains  to  the  notice  of  appeal,  it  must  be  held  to  apply 
only  to  what  is  strictly  the  notice  of  appeal,  and  not  to  the 
stipulation  required  to  be  inserted  in  the  notice  as  a  condition 
to  the  right  of  appeal. 

Without  writing  more,  after  a  careful  consideration  of  the 
laws  of  1874  and  1875,  we  ar^uUy  persuaded  that  there- 
can  be  no  appeal  from  an  order  of  the  Marine  Court  grant- 
ing a  new  trial,  without  the  stipulation. 

The  stipulation,  in  this  case,  was  given,  and  the  Court  of 
Common  Plea§  affirmed  the  order  and  gave  judgment  abso- 
lute against  the  appellants  upon  the  stipulation,  and  remitted 
the  record  to  the  Marine  Court.  That  judgment  was  final 
and  absolute,  and  no  appeal  to  this  court  was  authorized,  as 
we  have  heretofore  held. 

The  appeal  must  therefore  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed* 
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ii«  19B    Geokge  G.  Sickles,  Appellant,  v.  Daniel  Flanagan  et. 
T9  !394|  al.,  Kespoudents. 


In  a  case  tined  by  the  court,  a  finding  of  fact,  without  evidence  to  support 
it,  if  excepted  to,  presents  a  question  of  law  subject  to  review  in  this  court. 

In  an  action  to  foreclose  a  mortgfage  for  $2,500,  the  defense  was  usury. 
The  coiu^  found  that  the  mortgage  and  accompanying  bond  were  exe- 
cuted to  one  H.,  not  as  a  security,  but  only  for  the  puipose  of  being  sold 
to  plaintiff  at  a  discount ;  that  i>hey  wera  so  sold  and  were  usurious. 
Defendants'  evidence  was  to  the  effect  that  F.,  the  mortgagor,  befoi'e  the 
execution  of  the  bond  and  mortgage,  applied  to  plaintiff  for  a  loan  of 
$2,500,  that  plaintiff  directed  him  to  go  and  make  a  mortgage  to  some- 
body else,  that  he  could  buy  it  of  them,  and  would  loan  the  money. 
No  terms  of  loan  were  stated,  and  no  property  specified  to  be  mort- 
gaged. H.  held  judgments  gainst  F.  to  the  amount  of  about  $i900. 
The  bond  and  mortgage  were  executed  to  secui'e  this  indebtedness. 
H.  also  advanced  thei*eon  $320,  and  it  was  understood  that  the  balance 
realized  on  sale  of  the  securities  after  paying  the  judgments  and  the 
money  advanced  was  to  be  paid  to  F.  They  were  offered  to  other 
parties  before  plaintiff  purchased,  and  were  sold  to  him  at  a  discount 
Held,  that  the  evidence  did  not  sustain  the  finding ;  that  the  defense 
of  usury  was  not  made  out,  but  only  as  to  part  of  the  sum  secured 
a  failui*e  or  want  of  consideration ;  that  the  bond  and  mortgage 
wei'e  valid  securities  in  the  hands  of  H.  for  the  amount  of  his  judgments 
and  the  sum  advanced  by  hun,  and  to  that  extent,  at  least,  plaintiff, 
standing  in  the  place  of  H.,  could  enfoi-ce  them. 

As  to  whether  plaintiff  would  be  entitled  to  recover  any  more  than  the 
amount  due  II.,  qtuBre. 

(Submitted  November  26, 1879 ;  decided  December  16, 1879.) 

Appeal  from  judgment  of  the   General   Term   of  the 
Supreme  Court,  in  the  second  judicial  depaitment,  affirming    , 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  of  $2,500, 
executed  by  defendant  Flanagan  and  wife  to  one  Jacob 
Hollwegs,  and  by  the  latter  assigned  to  plaintiff.  The 
defense  was  usury. 

The  court  found,  in  substance,  that  in  May,  1874,  Flana- 
gan applied  to  plaintiff  for  a  loan  of  $2,500  ;  that  plaintiff 
told  Flanagan  *'  ho  could  not  buy  a  mortgage  of  him,  but  to 
go  and  make  a  mcatgage  to  some  one  else  and  he  would  buy 
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it  of  fhem ; ''  that  in  pursuance  of  such  direction  the  mort- 
gage and  accompanying  bond  were  executed  to  Hollwegs, 
And  delivered  to  him  to  be  sold  to  plaintiff  at  a  discount 
over  and  above  the  legal  rate  of  interest,  and  were  so  sold  ; 
"  that  the  bond  and  mortgage  never  had  any  life  or  inception 
before  the  assignment  thereof  to  the  plaintiff;  that  they 
were  not  given  to  the  Hollwegs  as  a  security,  but  only  for 
the  purpose  of  being  sold  to  the  plaintiff."  And,  as  a  con- 
dusion/of  law,  that  they  were  usurious  and  void. 
The  further  facts  appear  in  the  opinion. 

Abel  OrooTc^  for  appellant.  The  advance  made  by  Holl- 
wegs, Jime  13,  1874,  to  discharge  the  sheriff's  levy,  being 
without  dispute  agreed  to  be  secured  by  the  mortgage, 
entitled  him  to  hold  the  mortgage  as  security  to  that  amount. 
{James  v.  Johnson^  6  J.  Chy.,  429;  Davis  v.  Rogers,  15 
Mass.,  389.)  Hollwegs  had  the  legal  right  to  assign  his 
interest,  and  to  thaf  extent  Sickles  acquired  by  assignment  a 
valid  title  and  right  to  enforce  the  mortgage.  {Orane  v. 
Price,  35  N.  Y.,  494:  Kellogg  v.  Adams,  39  id.,  28.) 

O,  H,  Roosevelt,  for  respondents.  Flanagan's  affidavit  did 
not  operate  as  an  estoppel,  plaintiff  having  prepared  it,  and 
required  him  to  execute  it,  knowing  it  to  be  false.  (JT.  Y. 
and  Oswego  R.  R.  Co,  v.  Van  Horn,  57  N.  Y.,  476;  Payne  v. 
Bumham,  62  id.,  74;  Dinkenspiel  v.  Franklin,  7  Him,  339.) 

Danforth,  J.  A  finding  of  fact  without  evidence  to  sup- 
port it,  if  excepted  to,  presents  a  question  of  law,  subject  to 
review  in  this  court.  Such  is  the  case  before  us,  and  for 
that  reason  I  think  the  plaintiff  must  succeed  on  this  appeal. 

The  trial  court  found  that  the  bond  and  mortgage  never 
had  any  life  or  inception  before  they  were  assigned  to  the 
plaintiff:  that  they  were  not  given  to  Hollwegs  as  a  security 
*•  but  only  for  the  purpose  of  being  sold  to  the  plaintiff."  A 
careful  reading  of  the  testimony  leads  us  to  a  different  con- 
clusion, not  by  reason  of  the  weight  or  balance  of  evidence, 
SicKBLs— Vol.  XXXIV.       29 
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but  because  it  is  all  one  way  and  wholly  against  the  finding. 
Two  witnesses  were  called  for  the  defendant — Flanagan 
himself  and  Hoi  Iwegs.  Flanagan  says :  *  *  I  had  a  conversation 
with  Mr.  Sickles  in  the  month  of  May.  I  told  him  I  wanted 
to  borrow  some  money.  Saj^s  ho — *You  go  and  make  a 
mortgage  to  somebody  else  ;  I  cannot  buy  it  of  you  but  I 
can  buy  it  of  them,  and  I  will  loan  you  the  money.'  I  told 
him  I  wanted  $2,500.  lie  asked  me  who  I  would  make  it 
out  to.  I  said  I  had  a  brother.  He  said  had  he  any 
property  ?  I  said  not  much,  and  says  he — *I  won^t  give  any 
money  to  any  one  unless — *  some  responsible  person.' "  This 
is  the  whole  of  the  convereation  as  given  on  the  dii*ect  exami- 
nation. On  being  cross-examined  he  says  :  **  No  person  was 
present  at  the  conversation  exccj^t  Sickles  and  myself;"  and, 
adding  to  the  foraier  testimony,  says:  **I  told  him  that  I 
owed  some  money  and  wanted  some  money  on  the  property 
that  he  levied  on.  I  don't  know  whether  I  told  Sickles  what 
property  I  wanted  to  give  the  mortgage  qu.  I  did  not  tell 
him  how  long  I  wanted  the  money  for.  I  told  him  I  wanted 
to  pay  my  debts,  of  course."  **It  was  before  the  mortgage 
was  signed  and  before  I  got  the  mortgage  drawn^  that  this 
conversation  occurred "  —  now  this  is  all  that  occurred 
between  the  parties  before  the  mortgage  was  made.  It  is 
absolutely  contradicted  by  Sickles  and  in  the  most  explicit 
terms.  He  denies  that  he  had  any  conversation  whatever 
with  Flanagan,  yet  we  must  take  Flanagan's  statement  as 
true,  for  tlie  question  of  comparative  credibility  is  not  for  us  to 
answer.  But  it  establishes  no  contract, — nothing  upon  which 
usury  can  be  predicated,  —  no  loan  of  money  agreed  upon,  — 
no  security  named,  —  no  terms  of  loan  suggested.  Neither 
in  conscience  nor  in  law  was  any  agreement  made.  The 
most  that  can  be  inferred  is  that  the  plaintiff  was  willing  to 
buy  a  mortgage  provided  he  could  buy  it  at  a  discount,  but 
certainly  even  this  is  not  proven.  It  will  be  seen,  however, 
that  if  he  then  contemplated  usury  he  was,  by  the  very  neces- 
sities of  the  plaintiff  saved  from  its  commission.  The  mort- 
gage was  in  fact  made  to  Jacob  HoUwegs.     It  is  dated  May 
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29th,  1874,  to  secure  $2,500,  and  is  payable  on  the  29th  day 
of  May,  1875,  according  to  the  conditions  of  a  bond  of  the 
same  date  executed  by  the  defendant  Flanagan  and  Mary, 
his  wife.  These  papers  were  drawn  by  one  Pemberton.  He 
testified  that  in  the  fii-st  place  Hollwegs  called  upon  him  in 
reference  to  their  preparation  saying,  as  he  testifies:  '*;Mr. 
Flanagan  was  indebted  to  him.  •  •  *  That  he  had  a 
judgment  for  a  portion  of  the  amount  and  Flanagan  was  will- 
ing to  execute  a  bond  and  mortgage  to  secure  him  among  the 
rest,  that  is  to  secure  his  claim,  and  I  asked  him  what  is  the 
amount  and  he  told  me,  I  think,  $2,500."  **He  asked  me 
when  I  would  draw  the  mortgage  ;  "  a  day  was  named  and 
at  the  time  appointed  Hollwegs  came  again  with  Flanagan. 
Both  then  stated  that  Flanagan  was  irfdebted  to  Hollwegs 
in  a  certain  amount,  but  the  sum  he  had  forgotten.  He  says : 
**  The  object  was,  in  giving  the  mortgage  to  secure  Mr.  HoU- 
wegs  indebtedness.  I  don't  know  as  there  was  much  more 
said  about  it. "  **  Flanagan  said  he  was  owing  Hollwegs  and 
wanted  to  pay  him  or  secure  him,  and  then  the  mortgage 
was  executed."  This  evidence  is  in  no  respect  contra- 
dicted, and  Flanagan  himself  testifies,  saying :  **  After  the 
mortgage  was  made  and  recorded  I  gave  it  to  Hollwegs. 
When  I  made  it  I  owed  Hollwegs  money,  —  I  don't  exactly 
know  how  much.  I  remember  after  I  gave  the  mortgage 
to  Hollwegs  the  sheriff  levied  on  my  stock.  Hollwegs 
paid  money  to  me  about  that  time  and  I  paid  it  to  the 
sheriff.  That  was  after  this  mortgage  was  made  and  before 
Sickles  bought  the  mortgage.  The  levy  was  paid  by  Holl- 
wegs giving  me  the  money  for  that  purpose  before  Sickles 
gave  the  money  to  Hollwegs."  Hollwegs  says  :  **  At  the 
time  the  mortgage  was  made  there  was  due  to  me  about 
*  $900,  without  the  interest.  I  sued  Flanagan  and  got  a 
judgment,  and  I  urged  him  to  get  the  money  and  pay  me, 
and  he  said  he  would  try  and  do  so.  That  was  before  the 
mortgage.  When  it  was  given  he  said  Sickles  offered  to 
loan  him  money ;  that  he  would  not  give  it  to  him,  and  he 
would  give  it  to  another  party,  and  if  I  would  take  it  I 
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might  take  my  claim  out.  The  mortgage  was  to  secure  my 
claim,  aud  the  balance  that  might  be  realized  upon  the  sale 
was  to  come  back  to  him.  I  took  it  partly  as  security  to 
that  extent,  and  for  the  balance  above  my  debt,  that  I  would 
receive  upon  the  mortgage,  to  give  it  back  to  him.  I  first 
refused  to  advance  any  money  on  it,  but  I  found  Mr.  Flan- 
agan so  hard  pressed  that  the  sheriff  was  coming  down 
Monday  to  make  a  levy.  This  was  on  Saturday,  and  it 
would  be  necessary  for  him  to  have  that  money  or  the  sheriflp 
would  sell  his  cattle  ;  it  was  absolutely  necessary  for  him  to 
have  it,  and  he  said,  the  mortgage  is  large  enough  and  you 
are  amply  secured,  and  let  me  have  it,  and  in  that  light  I 
gave  him  a  check  for  the  amount  to  the  order  of  Ziba  Car- 
penter, and  I  advanced  it  because  he  told  me  so.  It  was 
understood  between  us  that  it  was  to  be  upon  the  mortgage. 
I  can't  give  the  words,  but  I  can  the  result  of  it.  I  was 
secured  by  the  mortgage."  The  witness  says  he  had  judg- 
ments at  the  time  which  were  a  "  lien  a^^ainst  Mr.  Flana<nin 
and  his  property ; "  that  Flanagan  wanted  to  raise  money  to 
pay  off  these  claims  and  others  which  were  against  him. 
Ziba  Cai^penter  was  the  sheriff,  and  the  money  was  advanced 
by  IloUwegs  to  enable  Flanagan  to  rid  himself  of  the  levy 
of  $320,  and  HoUwegs  says :  **  this  was  advanced  on  that 
mortgage  June,  1874."  HoUwegs  had  then  two  judgments 
against  Flanagan,  and  these,  with  interest,  and  the  sum 
advanced  to  the  sheriff,  made,  on  tho  7th  of  August,  1874, 
$1,267.51.  This  was  the  date  of  the  sale  and  assignment  of 
the  mortgage  to  the  plaintiff,  and  from  the  evidence  thus 
referred  to,  standing  uncontradicted,  there  can  be  no  doubt 
that  at  this  time  the  mortgage  was  a  valid  and  available 
security  in  the  hands  of  HoUwegs  for  the  amount  due  to  him. 
The  mortgage  was  made  to  sell ;  the  object  was  to  raise 
money  to  pay  debts,  and  if  the  creditors  had  been  less  press- 
ing, the  sheriff  more  lenient  and  HoUwegs  less  careful  of  him- 
self and  his  own  interest,  it  is  easy  to  see  that  the  mortgage 
would  have  been  disposed  of  to  the  plaintiff  or  some  other 
person  under  circumstances  which  would  bring  the  transac- 
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tioQ  within  the  condemnation  of  the  statute  relating  to 
usury.  Not  necessarily  to  Sickles,  for  the  evidence  of  these 
three  witnesses  is  that  the  moi*tgage  was  oiSered  for  sale  to 
other  parties  before  it  was  purchased  by  the  plaintiff.  As  it 
is,  the  defense  of  usury  is  not  made  out,  but  only  as  to  part  of 
the  sum  covered  by  the  condition  of  the  bond  and  mortgage, 
a  failure  or  want  of  consideration.  As  to  the  amount  actually 
due  HoUwegs  from  Flanagan,  the  plaintiff  stands  in  the  place 
of  HoUwegs,  and  to  that  extent  may  enforce  the  collection  of 
the  mortgage.  And  this  is  so  notwithstanding  Flanagan  par- 
ticipated in  the  negotiation  which  led  to  the  sale,  for  the  rights 
of  HoUwegs  were  not  thereby  divei-ted  or  impaii^d  either 
in  his  hands  or  in  the  hands  of  his  assignee,  nor  could  they 
be  by  any  act  of  Flanagan  short  of  payment.  To  the 
extent  of  HoUwegs'  claim  the  mortgage  was  valid  and  what- 
ever may  have  been  the  terms  of  purchase  by  the  plaintiff,  or 
his  expectation  concerning  it  prior  to  the  execution  of  the 
mortgage,  it  would  not  render  it  invaUd.  If  no  purchaser 
had  been  found  can  it  be  doubted  that  HoUwegs  might  him- 
self have  enforced  payment  of  his  claim  by  a  foreclosure  of 
the  mortgage?  I  think  not.  If,  faiUng  to  negotiate  the 
bond  and  mortgage  Flanagan  had  demanded  them  back  from 
HoUwegs  and  asked  for  a  canceUation  of  the  securities,  HoU- 
wegs might  still  have  retained  them  until  his  claim  was  paid* 
He  had,  therefore,  with  or  without  the  consent  of  Flanagan, 
a  right  to  assign  them  ;  having  done  so,  the  assignee  is  enti- 
tled to  the  same  remedy,  and  if  necessary  will  be  deemed 
subrogated  to  all  his  rights.  Whether  the  plaintiff  can 
recover  more  than  the  amount  due  HoUwegs  it  is  not  neces- 
sary to  inquire.  That  will  depend  upon  the  evidence  pro- 
duced upon  another  trial.  If  these  views  are  correct,  the 
trial  court  erred  in  the  finding  above  referred  to,  and  for 
that  reason  the  judgment  of  the  Special  and  Greneral  Terms 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 
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Mary  Elizabeth  Richmond  as  Exccutiix,  etc.,  Appellant, 
V.  The  Niagara  Fire  Insurance  Company,  Respondent. 

Defendant  issued  to  0.,  its  general  agent,  an  open  or  underwriters'  policy 
of  insurance,  which  contained  a  condition,  that  if  the  intei*e8t  of  the 
insured  be  other  than  the  entire  and  sole  ownershij^,  it  must  be  so  rep- 
resented to  the  company,  and  so  expressed  in  the  written  part  of  the 
policy,  otherwise  it  would  be  void.  O.  issued  to  B.  &  Co.  two  certifi- 
cates of  insurance,  which  wei^  indorsed  ujwn  the  poli('y,  upon  wheat  in 
their  elevator ;  in  one,  loss  if  any,  payable  to  whom  it  may  concern ;  in 
the  other,  loss  payable  to  R.  Previous  to  obtaining  the  insurance  R. 
had  discounted  di'afts,  drawn  by  B.  &  Co.  upon  him,  i*eceiving  as 
security  warehouse  receipts  of  specified  quantities  of  wheat  in  said 
elevator.  After  a  loss  B.  &  Co.  assigned  the  certificates  to  R.  In 
an  action  thereon  defendant  set  up,  as  a  defense,  a  breach  of  said  con- 
dition. The  case  on  appeal  did  not  contain  the  evidence,  but  simply 
stated  that  certain  facts  were  proved.  There  was  no  suggestion  therein 
as  to  whether  or  not  any  representations  wei*e  made  by  B.  &  Co.,  as  to 
the  natui'e  of  their  interest,  no  request  to  find,  and  no  findings  upon 
that  subject ;  the  only  exceptions  were  to  the  findings  as  made.  The 
court,  by  whom  the  cause  was  tried,  found  that  all  the  conditions  of 
the  policy  had  been  duly  kept  and  performed.  The  General  Term 
reversed  the  judgment  on  the  ground  that  there  was  a  breach  of  this 
condition.  Held,  error ;  that  it  did  not  appear  from  the  bill  of  excep- 
tions, that  this  question  was  litigateil  upon  the  tiial,  and  there  was  no 
exception  enabling  the  court  to  consider  it  on  appeal ;  that  the  burden 
of  proving  a  breach  of  the  condition  wtis  ux^on  defendant ;  that  if  B.  & 
Co.,  when  the  insurance  was  pi-ocured,  informed  O.  of  the  nature  of 
their  interest,  and  he  omitted  to  describe  it  in  the  policy,  defendant 
would  be  deemed  to  have  waived  the  condition,  and  it  could  not  be 
assumed  that  this  was  not  done. 

It  was  claimed  by  defendant  that  B.  &  Co.  had,  prior  to  the  insurance, 
issued  wai'ehouse  receipts,  covering  a  larger  quantity  of  whoat  than 
thei*e  was  at  the  time  of  the  insurance  in  the  elevator,  and  that  they  had 
therefore  no  insurable  interest.  No  fraud  was  claimed,  and  it  a])peared 
that  the  whole  insurance  was  less  than  the  value  of  the  wheat  in  the 
elevator.  The  case  stated  that  it  was  proved  that  B.  &  Co.  were  the 
ownera  of  the  wheat,  and  it  was  so  found.  Held,  that  assuming  B.  &  Co. 
had  pai'ted  with  the  title  to  the  wheat  by  foree  of  wai'ehouse  receipts, 
before  the  receipts  to  R.  were  executed,  they  occupied  at  least  the  position 
of  warehousemen,  and  so  had  an  insurable  interest ;  but  that  the  finding 
of  ownership  could  not  be  questioned  here. 

The  i^olicy  contained  a  prevision  avoiding  it,  in  case  the  assured  had 
at  the  time  of  insurance,  or  thei'eafter  made,  other  insurance  without  the 
consent  of  the  company  written  thereon.    There  was,  at  the  time  the 
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insurance  in  question  was  effected,  other  insui-ance,  which  was  not  con- 
sented to  in  writing".  It  appeared  that  the  other  insurances  were  effected 
thi-ough  O.y  and  were  known  to  him  to  be  in  existence  when  the  insur- 
ance in  question  was  made.  Held,  that,  under  the  circumstances,  the 
issuing  of  the  insurance  by  O.,  without  noting  a  written  consent  to  the 
other  insurance,  was  a  waiver  of  the  provision,  binding  upon  the 
defendant. 
JRichnumd  v.  N,  F,  Ins.  Co.  (15  Hun,  ^48),  reversed. 

(Argued  November  20,  1879  ;  decided  December  16,  1879.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury.     (Reported  below,  15  Hun,  248.) 

This  action  M'^as  brought  by  plaintiff,  as  executrix  of  the 
will  of  Dean  Richmond,  deceased,  upon  two  certificates  of 
insurance  issued  by  the  underwriters*  agency  at  Oshkosh, 
Wis.,  to  Wm.  M.  Berry  &  Co.  of  that  place,  insuring  them 
against  loss  by  fire  on  wheat  in  the  Northwestern  Agency  in 
that  city. 

The  facts  found  by  the  court  are  substantially  as  follows  : 

At  and  prior  to,  May  25,  1866,  William  M,  Berry  & 
Co.  had  in  their  possession  a  building  known  as  the  North- 
western Elevator,  in  said  city,  which  they  used  tor  the  pur- 
pose of  receiving,  storing  and  transferring  grain.  At  the 
time  of  effecting  the  insurance  in  question  they  were  the 
owners,  and  had  in  store  in  said  elevator,  15,811  bushels 
of  wheat,  of  the  aggregate  value  of  $26,878.70.  On  the 
14th  day  of  June,  1864,  the  defendant,  the  Niagara  Fire 
Insurance  Company,  and  three  other  insurance  corporations, 
each  acting  and  contracting  for  itself,  issued  an  open  policy 
of  insurance  for  indorsements,  known  as  au  underwriters' 
policy,  to  A.  C.  Osborn  of  said  city  of  Oshkosh,  whereby,  in 
consideration  of  one-fourth  part  of  the  respective  sums  to  be 
specified  as  premiums,  and  indoi'sed  thereon,  they  did  each 
insure  the  said  Osborn  for  account  of  the  respective  pereons 
therein  referred  to  as  entitled  to  the  benefit  of  said  policy 
iigainst  loss  or  damage  by  fire  to  the  amount  of  one-fourth 
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part  of  the  respective  sums,  which  should  be  indorsed  upoa 
said  policy,  upon  such  produce  and  other  merchandise  in  the 
vicinity  of  Oshkosh,  as  should  be  specified  tliereon,  and  ia 
the  certificates  issued  thereunder,  for  the  benefit  of  the 
respective  persons  whose  names  should  be  written  thereon,, 
and  to  whom  a  ceilificate,  authenticated  by  the  general  agent 
of  said  companies,  specifying  the  nume  of  the  person  insured, 
the  amount  and  period  of  such  insurance,  the  premium  there- 
for, the  goods  insured  and  the  place  of  their  location,  signed, 
by  the  said  Osbom,  should  ho  issued  and  delivered  by  him. 
simultaneous  with  the  iudoi'sements  of  the  risk  upon  suck 
policy,  in  and  by  which  they  should  be  permitted  to  come  in. 
under,  said  policy.  On  May  19,  1866,  Berry  &  Co.  applied, 
to  Osbom  for  insuiiince  on  wheat  belonging  to  them  in 
said  elevator  to  the  amount  of  $3,000  ;  loss,  if  any,  payable 
to  whom  it  might  concern ;  and  thereupon  Osborn  indorsed 
upon  said  policy  the  insurance  asked  for,  and  at  the  same- 
time  issued  and  delivered  a  certificate  for  the  amount,  in. 
which  certificate  it  was  written  that  the  loss,  if  any,  should 
be  payable  to  whom  it  might  concern.  On  May  23,  1866, 
•  Berry  &  Co.  applied  to  Osbom  for  a  fuilher  insurance  on 
$2,000  on  wheat  in  said  elevator ;  loss,  if  any,  payable  to- 
Dean  Bichmond  ;  and  thereupon  Osbom  indoi'sed  upon  said 
policy  of  insurance  the  sum  so  applied  for,  and  issued  and 
delivered  a  certificate  of  insurance  as  so  applied  for.  Said 
Bichmoud,  on  the  12th  of  May,  1866,  loaned  to  Beiry 
&  Co.  $3,000;  and,  as  security  therefor,  they  issued  to- 
him  a  wai*ehouse  receipt  for  wheat  in  said  elevator,  as  follows :. 

"Northwestern  Elevator,     ) 
**  Oshkosh,  May  12,  1866.  ) 

"  Beceived  in  store  from  Dean  Bichmond,  twenty-five  him- 
dred  bushels  of  wheat,  subject  to  the  order  of  Dean  Bich-^ 
mond,  upon  the  surrender  of  this  receipt,  loss  by  fire  and 
heating  at  owner's  risk. 

"  2,500  bushels. 

-  [Signed]  WM.  M.  BEBBY  &  CO.*' 
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On  the  2l8t  of  May,  1866,  Richmond  loaned  to  Beny 
&  Co.  the  further  sum  of  $3,000 ;  and,  as  security  therefor, 
they  issued  to  him  a  warehouse  receipt  for  3,000  bushels 
of  wheat  in  said  elevator,  in  all  respects,  except  as  to  date 
and  quantity,  the  same  as  that  above  set  forth.  Kichmond 
did  not,  in  fact,*^supply  the  wheat  mentioned  in  the  receipt, 
nor  was  there  any  bargain  and  sale  of  the  wheat  to 
Kichmond  as  buyer ;  but  it  was  understood  and  intended 
between  Berry  &  Co.  and  Kichmond  that  he  held  it  as 
security  for  the  money  advanced.  At  the  time  the  receipts 
were  issued  Berry  &  Co.  had  wheat  in  said  elevator  in  excess 
of  the  amounts  mentioned  in  the  receipts  issued  to  Kichmond, 
which  was  in  no  manner  separated  from  the  bulk  of  wheat 
which  they  had  in  store. «  On  the  25th  of  May,  1866, 
aforesaid,  the  elevator,  together  with  the  wheat  contained 
therein,  was  destroyed  by  fire.  Berry  &  Co.,  after  the  loss^ 
assigned  the  said  certificates  to  Kichmond. 

The  said  policy,  amongst  other  conditioBs,  contained  ti&e 
following :  *  If  the  property  be  sold  or  transferred,  or  any 
change  take  place  in  the  title  or  possession,  whether  by  legal 
process  or  judicial  decree,  or  voluntary  transfer  or  convey- 
ance, *  *  *  or  if  the  interest  of  the  assured,  in  the 
property,  whether  as  owner,  trustee,  consignee,  factor,  mort- 
gagee, lessee,  or  otherwise,  is  not  truly  stated  in  this  policy, 

*  *  *  if  the  interest  of  the  assured  in  the  property  be 
any  otiier  than  the  entire,  unconditional,  and  sole  ownership 
of  the  property  for  the  use  and  benefit  of  the  assured,  it  must 
be  so  represented  to  the  companies,  and  so  expressed  in  the 
written  part  of  this  policy  —  otherwise  the  policy  shall  be 
void.'  In  its  answer,  among  other  defenses,  defendant 
alleged  a  breach  of  this  condition. 

The  further  facts  appear  in  the  opinion. 

A.  P.  Laningy  for  appellant.      The  legal  efiect  of  the 

transaction  between   Berry  &  Co.  and  Kichmond  was  to 

transfer  the  wheat  named  in  the  receipt  to  the  latter  in  trust, 

as  security  for  the  payment  of  the  money  advanced  by  him 
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to  them  upon  their  draft.  {^Yeuniy.  AlcNamee^  45  N.  Y., 
614;  Gibson  v.  Stevene,  8  How.  [U.  S.],  -384;  Gardiner  v. 
8uydam,  7  X.  Y.,  357.)  Berry  &  Co.  had  aa  insurable  inter- 
est in  the  property,  since  they  held  the  equity  of  redemption 
subject  to  tho  pledge  or  mortgage,  held  by  Richmond. 
{Buffalo  St.  Engine  Warlcs  v.  Sun  Mut.  Ins.  Co.,  17  N.  Y., 
401;  Gordon  v.  Mass  F.  and  M.  Ins.  Co.,  2  Pick.,  249; 
Phillips  on  las.,  §  287;  Grosvenor  v.  Atlantic  F.  Ins.  Co., 
17  N.  Y.,  391.)  The  condition  Jis  to  the  insurance,  without 
written  consent,  was  as  matter  of  law  waived.  (  Van  Allen 
V.  F.  I  S.  Ins.  Co.,  4t  Hun,  413;  Boehen  v.  W^msburgh  City 
Ins.  Co.,  35  N.  Y.,  131;  Bodine  v.  Ex.  F.  Ins.  Co.,  51  id., 
117;  Hayward  v.  NaL  Ins.  Co.,  52  Mo.,  181;  14  Am.  R., 
400;  Pechner  v.  Phomix  Ins.  'Co.,  65  N.  Y.,  195;  Dayton 
Ins.  Co.  V.  Kelly,  24  Ohio  St.,  345;  Conem  v.  II.  and  L. 
Ins.  Co.,  112  Ma^s.,  136;  Pitney  w.  G.  F.  Ins.  Co.,  65  K  Y., 
6  )  Berry  having  disclosed  the  real  interest  of  his  firm  in 
"die  wheat  to  defendant's  agent,  the  fact  that  it  was  not  cor- 
rectly stated  in  the  policy  was  not  material.  (  Van  Schoich 
V.  Ma.  F.  Ins.  Co.,  68  N.  Y.,  438;  Lye.  F.  Ins.  Co.  v. 
Jackson,  83  111.,  302 ;  25  Am.  R.,  386;  Manhat.  F.  Ins. 
Co.  V.  Weill,  28  Grat,  389;  26  Am.  R.,  364;  AyrauU  v. 
Pacific  Bk.,  47  N.  Y.,  576;  Kluender  v.  Lynch,  4  Keyes, 
364;  Walsh  v.  Kelhj,  40  N.  Y.,  556;  Magee  v.  Badger,  34 
id.,  247;  Chamberlain  v.  Pratt,  33  id.,  47;  Hunt  v.  Maybee, 
5  Seld.,  273;  Grootv.  Gile,  51  N.  Y.,431;  Jarvisw.  Driggs, 
69  id.,  143;  Vanderlip  r.  Keyser,  68  id.,  445;  Ripley  y. 
^tna  Ins.  Co.,  30  id.,  136;  Van  Schoickv.  Niag.  F.  Ins. 
Co.,  68  id.,  434;  Jones  v.  Osgood,  6  id.,  235;  Wheeler  v. 
Billings,  38  id,  265;  Lefler  v.  Field,  50  Barb.,  407.)  It 
no  questions  were  asked  the  insured,  nor  the  representations 
required  in  the  policy  ever  brought  to  his  notice  by  the 
insurer,  the  policy  is  not  avoided  if  the  representiitions 
required  by  the  policy  were  not  made  by  the  insured. 
{Carter  v.  Boehin,  3  Burr.,  1905;  Clark  v.  Manfr^s  Ins. 
Co..  8  How,  [U.  S.],  249;  Tyler  v.  JEtna  Ins.  Co.,  12 
Wend.,   507;   Col.   Ins.    Co.   v.   Latorence,    2   Pet.,  25;   1 
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Caive'3,  27G;  1  J.  E.,  385;  11  id.,  302;  9  Wend.,  409; 
Mai-bhall  ou  Ins.,  682-083,  730;  Phillips  on  Ins.,  64,  94; 
Morrison  v.  Jbin.  M,  and  F.  Ins.  Co.^  18  Mo.,  26 2;  Gates 
V.  MadisoJi  Ins,  Co.,  1  Seld.,  469;  Holmes  v.  Charlestown 
Ins.  Co.,  10  Met,  211,  214;  2  Harris  [Pa.],  393;  18  Pick., 
419;  Hartford  Pro,  Lis,  Co.  v.  Harm&r,  2  Ohio  St.,  452.) 
The  answers  to  the  express  condition,  assuming  that  they 
were  given  in  response  to  inquiries,  were  not  warranties,  but 
representations.  {Houghton  v.  Manfr^s  Mut.  F.  Ins.  Co.,  8 
Met,  114;  2  Bennett's  F.  Ins.  Cases,  346.) 

Samuel  Hand  and  Spencer  Clinton,  for  respondent. 
BeiTy  &  Co.  having  issued  warehouse  receipts  for  more 
wheat  than  they  had  in  the  warehouse,  and  the  receipt  for 
which  the  insurance  was  obtained  lepresenting  no  proportion, 
the  conditions  of  the  policy  were  violated.  (J^uff.  St. 
Engine  Works  v.  M.  Ins.  Co.,  17  N.  Y.,  391.)  Their  inter- 
est not  being  truly  stated  in  the  policy  it  was  void.  {Lascher 
V.  If,  W.  Nat.  Ins.  Co.,  18  Hun,  98.)  The  receipts  given 
by  Berry  &  Co.  divested  them  of  their  title  as  owners,  and 
they  became  merely  bailees.  {Lucas  v.  Douiren,  7  Taunt. ;  2 78 ; 
Laws  1858,  chap.  326;  McCombie  v.  Spoder,  1  Hun,  196; 
Parshall  v.  Egert,  54  X.  Y.,  18.)  They  were  in  no  sense 
mortgagors,  either  with  or  without  an  equity  of  redemption, 
and  having  attorned  as  bailees  to  Richmond,  who  had  pos- 
session, they  had  not  even  a  leviable  interest  on  execution. 
{Parshall  v.  Egert,  54  N.  Y.,  18;  Butler  v.  Miller,  1  id., 
496;  BaltesY.  Repp,  1  Abb.  Ct  App.  Dec's,  87;  Dickinson 
V.  Puckhafer,  1  Abb.  N.  P.,  32;  Stewart  v.  Slater,  6 
Duer,  99  ;  Rogers  v.  Trader^  Ins.  Co.,  6  Paige,  587.) 
Where  a  policy  is  made  in  the  name  of  an  agent  to  insure 
another  named,  none  but  the  pei-son  named  can  prove  an 
insurable  interest.  (Jlussell  v.  If.  Y.  M.  Ins.  Co.,  4  Mass., 
82;   Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch.,  213.) 

Andrews,  J.  The  General  Term  reversed  the  judgment 
of  tije  trial  court  on  the  ground  that  there  was  a  breach  of  the 


236  Richmond  v.  Niaqara  Firb  Ins.  Go.  [Dec, 

Opinion  of  the  Court,  per  Ajtdrbws,  J. 

condition  in  the  policy  which  declares  that  **  if  the  interest  of 
the  insured  in  the  property  be  any  other  than  the  entire,  nncon* 
diiional  and  sole  ownership  of  the  property  for  the  use  and 
benefit  of  the  assured,  it  must  be  so  represented  to  the  com- 
pany and  so  expressed  in  the  written  part  of  this  policy, 
othei-wise  the  policy  shall  be  void. "  The  decision  of  the 
General  Term  proceeds  upon  the  ground  that  the  delivery 
by  Berry  &  Co.,  to  Bichmoud  of  the  two  warehouse  receipts, 
prior  to  the  execution  of  the  contracts  of  insurance  operated 
to  divest  the  former  of  the  legal  title  to  the  wheat  embraced 
therein  and  to  ti*ansfer  it  to  the  latter  as  a  security  in  the 
nature  of  a  pledge  or  mortgage,  leaving  in  Berry  <&  Co.  the 
equitable  right  of  redemption  only  on  repayment  to  Bich- 
mond  of  the  money  advanced  by  him,  and  that  the  interest 
remaining  in  Berry  &  Co.  was  not  therefore  the  entire,  imcon- 
ditional  and  sole  ownership  of  the  wheat  within  the  meaning 
of  the  condition.  This  qualified  interest  of  Berry  &  Co.  waa 
not  expressed  in  the  policy  and  the  General  Term  in  coming  to 
the  conclusion  reached  by  it,  assumes  that  the  nature  of  the 
interest  of  Berry  &  Co.  in  the  wheat  was  not  represented  to 
the  insurers  when  the  contracts  of  insurance  were  made. 

It  is  claimed  by  the  plaintiff  that  the  interest  of  Berry  & 
Co.  in  the  wheat,  transferred  to  Eichmond  as  security  merely, 
was  an  entire,  unconditional  and  sole  ownership  within  the 
meaning  of  the  condition  in  question,  and  the  case  of  Mai^- 
Jiattan  Ins.  Oo.  v.  Weill  (28  Gratt.  [Va.],  389)  is  cited  ia 
support  of  the  view.  But  it  is  imnecessary  to  pass  upon  this- 
question  in  this  case  as  we  are  of  opinion  that  it  does  not 
appear  from  the  bill  of  exceptions  that  the  question  upon 
which  the  General  Term  decided  the  case  was  litigated  upon 
the  trial,  or  any  exception  taken  which  enables  the  court  to 
consider  it  upon  appeal.  One  of  the  defenses  in  the  answer 
presents  this  defense.  But  it  does  not  appear  from  the 
evidence,  findings  or  exceptions,  that  it  was  alluded  to- 
on the  trial.  The  case  was  tried  by  the  coui-t,  without 
a  jury.  The  judge  made  specific  findings  of  fact  and 
law.     The  case  as  settled  does  not  contain  the  evidence. 
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in  full,  but  recites  that  certain  facts  were  proved.  There 
is  no  suggestion  whether  or  not  any  proof  was  made  of 
representations  by  Berry  &  Co.  as  to  the  nature  of  their 
intei'est,  no  request  to  find  upon  that  subject  and  no 
finding,  and  the  only  exceptions  which  appear  in  the  case  are 
to  the  findings  of  fact  and  law  made  by  the  coui-t.  Upon 
this  state  of  the  record  the  question  upon  which  the  court 
below  decided  the  case,  was  not,  we  think,  before  it.  It  is 
quite  consistent  with  the  case  as  presented  that  Berry  &  Co. 
disclosed  to  the  company  when  the  insurance  was  efiected 
the  exact  nature  of  their  interest.  The  underwriter's  policy, 
upon  which  the  insuranco  was  indorsed,  does  not  contain  any 
reference  to  or  description  of  the  interest  or  title  of  Berry  & 
Co.  in  the  wheat.  If  the  insured  when  the  insurance  was 
procured  informed  Osborn,  who  was  the  general  agent  of  the 
underwriters,  of  the  nature  of  their  interest,  and  he  omitted 
to  describe  it  in  the  policy  but  delivered  the  certificates  to 
Berry  &  Co.  without  having  made  such  entry,  the  companies 
would,  in  accordance  with  numerous  authorities,  be  deemed 
to  have  waived  the  condition  requiring  that  the  interest  of 
the  assured,  if  not  an  entire,  unconditional  and  sole  owner* 
ship  should  be  expressed  in  the  policy.  {Trustees^  etc.,  v. 
Brooklyn  Fire  Ins.  Co.,  19  N.  Y.,  305;  Sheldon  v.  Atlantic 
Ins.  Co.,  26  id.,  460;  Pitney  v.  Glen's  Falls  Ins.  Co.,  65 
id.,  6;  Van  Schoick  v.  Niagara  Ins.  Co.,  68  id.,  434.) 
The  burden  of  proving  a  breach  of  the  condition  was  upon 
the  defendant.  It  cannot  be  assumed  that  Berry  <&  Co.  did 
not  correctly  represent  the  nature  of  their  title  in  the  absence 
of  any  proof  on  the  subject,  and  especially  in  view  of  the 
finding  of  the  judge  on  the  trial  that  the  insured  had  duly 
kept  and  performed  all  the  conditions  of  the  policy  on  their 
part. 

But  other  grounds  are  insisted  upon  as  justifying  the  re- 
versal of  the  original  judgment.  It  is  claimed  that  Berry  & 
Co.  had  no  insurable  interest  in  the*  wheat  in  the  elevator. 
This  point  proceeds  upon  the  assumption  that  the  insured 
had,  prior  to  the  insurance  in  question,  issued  warehouse 
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receipts  covering  a  larger  amount  of  grain  tliaii  was  in  tlie 
elevator  when  {he  insurance  was  effected,  and  that  their  title 
to  the  wheat  having  passed  to  the  holders  of  the  receipts  they 
had  no  interest  left,  which  was  the  subject  of  insurance.  The 
defendant  did  not  claim  on  the  trial  that  there  was  any  fraud 
on  the  part  of  Berry  &  Co.  which  avoided  the  insurance. 
It  also  appears  that  the  whole  insurance  on  the  wheat  in 
the  elevator  was  less  than  its  value.  Assuming  that  Berry 
&  Co.  had  parted  with  the  legal  title  to  the  wheat  by  force 
of  warehouse  receipts  issued  by  them  before  the  receipts  to 
Bichmond  were  executed,  and  that  the  lattdt  therefore 
acquii-ed  no  interest  in  any  of  the  wheat  in  the  elevator  by 
virtue  of  the  receipts  issued  to  him,  it  would  not  follow  that 
Berry  &  Co.  had  no  insurable  interest  in  the  property.  They 
occupied  at  least  the  position  of  warehousemen,  in  possession 
of  the  wheat,  and,  as  bailees,  had  duties  in  respect  to  the  care 
and  custody  of  the  property,  and  an  interest  which  was 
the  subject  of  insurance.  (1  Phillips  on  Insurance,  §  191.) 
The  insurance  was  not  on  wheat  owned  by  Richmond,  so 
that  if  he  owned  none,  there  would  have  been  no  msurable 
.mbject,  but  was  on  wheat  in  bulk,  in  the  elevator,  without 
luy  specification  of  the  persons  in  whom  the  title  was  vested. 
But  there  is  another  answer  to  the  objection  we  are  now 
considering.  There  is  no  finding  that  Berry  &  Co.  were  not 
Ihe  owners  of  the  wheat  in  the  elevator  when  the  insurance 
ivas  effected.  On  the  contrary  the  case  states  that  it  was 
proved  that  Berry  &  Co.  were  the  owners  and  the  finding  is 
that  they  were  such  owners,  and  there  is  no  finding  that  any 
receipts  had  been  issued  except  those  issued  to  Richmond. 
The  defendant  did  not  request  any  finding  in  respect  to  other 
receipts  issued  by  Berry  &  Co.  and,  if  we  look  into  the 
evidence,  it  docs  not  appear  that  the  other  receipts  referred 
to  related  to  the  wheat  in  the  elevator  at  the  time  of  the 
insm*ance.  But  it  is  suflicient  to  say  that  the  finding  of 
ownei-ship  is  supported  by  the  evidence  and  cannot  be 
questioned  in  this  court,  and  the  point  that  Berry  &  Co.  had 
no  insurable  interest  in  the  property  cannot  be  maintained. 
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There  was,  at  the  time  the  msurance  in  question  was 
effected,  other  insurance  on  the  property  which  was  not  con- 
sented to  in  writing  by  the  underwritera  on  the  policy, 
and  it  is  claimed  that  this  avoids  the  policy,  under  the 
provision  contained  therein  that  it  should  be  void  **if 
the  assured  shall  have,  or  shall  hereafter  make  any  other 
msurance  on  the  property  hereby  insm*ed,  or  any  part 
thereof,  without  the  consent  of  the  company  written 
hereon."  It  was  proved  and  found  that  Osbom  was  the 
general  agent  at  Oshkosh  of  the  defendant  and  other  com- 
panies whicll  issued  the  open,  or  underwriter's  policy,  under 
which,  by  indorsements  thereon  and  ceiiificates  issued,, 
insurance  was  to  be  effected  in  favor  of  persons  applying  for 
insurance  to  the  agent  in  whose  name  the  policy  was  issued. 
It  also  appears  that  the  other  uisurances  mentioned  were 
effected  through  Osborn  as  agent  for  the  companies  issuing 
the  policies  and  were  known  to  him  to  be  in  existence  when 
the  insurance  in  question  was  made.  Under  these  circum- 
stances, the  issuing  by  Osbom  of  the  policies  sued  upon 
without  noting  thereon  the  written  consent  of  the  defendant 
to  the  other  insurance,  was  a  plain  waiver  by  him,  binding 
the  defendant,  of  the  provision  in  question,  imder  the  authori- 
ties already  cited.  This  case  is  much  stronger  than  many 
of  the  cases  where  companies  have  been  held  to  have  waived 
conditions.  Here  the  agent  was  the  person  named  as  the 
insured  m  the  body  of  the  open  policy.  It  was  clearly  con- 
templated that  he  was  to  retain  the  custody  of  the  instrument 
and  create  insurances  in  favor  of  third  persons  by  issuing 
certificates  of  the  fact.  It  was  the  plain  duty  of  Osbom  to 
ha\'e  indorsed  on  the  open  policy  the  consent  of  the  under- 
writers to  the  other  insm*ance,  of  which  he  was  advised,  and 
his  omission  to  do  this  was  the  omission  of  the  general  agent 
of  the  defendant  and  the  other  companies  in  whase  behalf 
the  insurance  m  question  was  made.  It  would  be  in  the 
highest  degree  inequitable  to  permit  the  default  of  the 
defendant's  agent,  under  such  circumstances,  to  defeat  a 
recovery  in  this  action. 
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There  are  no  other  questions  requiring  examination.  The 
result  is  that  the  order  of  the  Gteneral  Term  should  be 
reversed  and  the  judgment  for  the  plaintiff  on  the  trial  be 
affirmed. 

All  concur. 

Order  reversed,  and  judgment  affirmed. 


Jahbs  Kibkpatbick  as  Administrator,  etc,  Respondent,  v. 
The  New  Yobk  Centbal  and  Hudson  Biveb  Rah/BOad 
CoMPANT,  Appellant. 


A  railroad  corporation  owes  a  dnt^,  to  one  employed  upon  one  of  its  engines, 
to  see  that  the  engine  is  fit  and  proper  for  his  use  in  the  performance  of  the 
labor  he  has  undertaken ;  this  duty  is  not  discharged  simply  by  employ- 
ing fit  and  competent  agents  to  supervise  the  engine,  and  see  that  it  is  in 
fit  condition ;  any  negligence  on  the  part  of  such  agents,  in  the  perform- 
ance of  their  daties  in  this  respect,  is  the  negligence  of  the  corporation. 

In  an  action  to  recover  damages  for  aUeged  negligence  causing  the  death 
of  K.,  plaintiff's  intestate,  it  appeared  that  the  death  was  caused  by 
the  explosion  of  the  boiler  of  a  locomotive  upon  which  K.  was 
employed  as  a  fireman.  Plaintiff's  evidence  tended  to  show  that  the 
engine  was  infirm  and  weak,  was  fi'equently,  and  from  necessity,  taken 
to  the  repair  shops  for  I'epairs ;  that  it  was  unable  to  hold  water,  or  sus- 
tain a  full  head  of  steam.  Held,  that  the  question  of  defendant's  negli- 
gence was-  one  of  fact  for  the  jury. 

Upon  the  cross-examination  of  S.,  a  witness  for  plaintiff,  who  had  given 
material  testimony  for  him,  and  who  had  been  in  defendant's  employ,  he 
was  asked  if  he  was  dischai'ged  for  inefficiency  and  drunkenness ;  if  be 
was  discharged  at  all ;  and  if  O.,  his  *'  immediate  boss,"  did  not  assign 
these  reasons  for  discharging  him,  to  all  of  which  he  answered,  "  No." 
O.  was  called  by  defendant's  counsel,  who  offered  to  prove  by  him,  that 
he  became  awai*e  that  S.  was  in  the  habit  of  being  intoxicated,  and  neg- 
lected his  duty,  and  that  he  was  discharged  for  that  I'eason.  This  was 
excluded.  Held,  no  eri'or ;  that  the  fact  of  his  discharge  was  imma- 
terial ;  that  if  the  discharge  was  for  inefficiency  or  drunkenness,  this 
could  not  be  proved  by  way  of  impeachment,  and  was  matter  coUateitd 
to  the  issue,  as  to  which  the  answers  of  S.  were  conclusive  ;  that  if  such 
grounds  for  the  discharge  were  communicated  to  S.,  it  might  lay  the 
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foundation  of  an  inquiry  as  to  his  feelings  toward  defendant ;  but  'as 
defendant  did  not  offer  to  show  this,  and  as  it  waa  not  disclosed  on  the 
trial  that  the  offer  was  to  show  a  hostile  feeling,  the  question  could  not 
be  presented  here. 

(Argued  December  2, 1879 ;  decided  December  16,  1879.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  third  judicial  departmcut,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  on  the  part  of  defendant,  causing  the  death  of 
Richard  Kirkpatrick,  plaintiff's  intestate. 

The  deceased  was  killed  by  the  explosion  of  the  boiler  of 
a  locomotive,  upon  which  he  was  employed  as  a  fireman. 

The  further  facts  appear  sufficiently  in  the  opinion. 

Frank  Loomis^  for  appellant.  It  was  error  to  exclude 
the  offer  to  prove  by  Overpaugh  the  facts  denied  by 
Scott.  {Starks  v.  People,  5  Den,,  106.)  Defendant  having 
sent  out  the  engine  in  a  condition  deemed  by  a  competent  and 
faithful  man  safe,  to  be  run  at  a  pressure  of  125  pounds,  was 
not  liable,  (Leonard  y.  Collins ,  70  N.  Y.,  90;  Reynolds  v.  JV. 
Y.  a  and  IL  R.  R.  R.  Co,,  58  id.,  248.)  It  was  for  plain- 
tiff to  establish  affirmatively  that  the  accident  occurred  with 
or  within  the  pressure  authorized  by  the  defendant.  (Cbr- 
deU  V.  iV;  F.  C  and  H.  R.  R.  R.  Co,,  75  N.  Y.,  330.)  A 
master  is  not  responsible  to  a  servant  for  the  acts  of  a  fellow- 
servant,  to  whom  there  has  been  no  delegation  of  power  and 
control  of  the  business.  (FUke  v.  B,  and  A.  R.  R.  Co,,  53 
N.  Y.,  549;  Corcoran  v.  Ilolbrook,  59  id.,  517;  Mahme  v. 
Ilathawai/,  64  id.,  65.)  Defendant  having  furnished  a  proper, 
perfect  and  safe  machine,  when  used  in  accordance  with  its 
instructions,  and  the  accident  being  due  to  tlie  violation  of 
such  instruction^  by  Lansing,  no  recovery  can  be  had.  (  War- 
ner V.  Erie  Rw,  Co,,  39  N.  Y,  468;  Laning  v.  If,  T.  O. 
R.  R,  Co,,  49  id.,  521;  Cliapman  v.  EHe  R.  Co.,  55  id., 
579;  S:nnmon  v.  JV.  Y.  and  H.  R.  R.Co.,  62  id.,  251.) 
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JK  Cownlrymany  for  respondent.  The  court  properly  denied 
the  motion  for  a  nonsuit,  and  submitted  tlie  case  to  the  jury. 
{Eirkpatrick  v.  JST.  Y.  C.  and  H.  R,  li.  JR.  Co.,  6  N.  Y.  W. 
Dig.,  105;  IStejihejison  v.  Jewett^  Iteo-r,  IG  Hun,  210;  Avilla 
V.  JSTash^  117  Mtuss.,  318;  Bemhard  v.  R.  and  S.  R.  R.  Co.y 
1  Abb.  Ct.  App.  Dec,  131,  134;  WcUr  v.  iV.  Y.  O.  and 
IT.  R.  R.  R.  Co.,  58  N.  Y.,  451,  455;  Ernst  v.  H.  R.  R.  R. 
Co.,  35  id.,  10,  40;  JMorrison  v.  If.  Y.  C.  and  II,  R.  R.  R.. 
Co.,  63  id.,  643;  Powell  v.  Powell,  71  id.,  71.)  Defendant, 
was  bound  to  furnish  to  the  deceased,  as  its  employe,  at  the 
out-set,  a  safe  and  suitable  engine  for  use  in  his  employ- 
ment ;  and  it  would  be  liable  for  all  injm-ies  resulting  from 
defect  in  the  machine,  which  its  officers  or  agents,  in  the 
exercise  of  proper  diligence,  knew  of,  or  ought  to  have 
known.  {Laning  v.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.,  521, 
532;  Stephenson  v.  Jewett,  RecW,  16  Hun,  210;  Chicago, 
etc.  R.  Co.  V.  Shannon,  43  111.,  338,  345;  Toledo,  etc. 
R.  Co.  V.  Moore,  11  id.,  218,  224;  Booth  v.  Boston^, 
etc.  R.  Co.,  73  N.  Y.,  38,  41;  Berea  Stone  Co.  v.  Kraft, 
31  Ohio  St.,  287;  Corcoran  v.  IMbrook,  59  N.  Y.,  517;, 
Brickner  v.  N.  Y.  C.  R.  R.  Co.,  49  id.,  672;  Flike  v. 
B.  and  A.  R.  R.  Co.,  53  id.,  549,  553;  Spehnan  v.  Fisher 
Iron  Co.,  bQ  Barb.,  151;  Bessex  v.  Chicago,  etc.  R.  Co., 
45  Wis.,  477;  Weston  v.  JV.  Y.  M.  R.  Co.,  73  N.  Y.,  595; 
Keegan  v.  West.  R.  Co.,  8  id.,  175;  Mehan  v.  Syr.,  etc. 
R.  Co.,  6  N.  Y.  W.  Dig.,  363;  Plank  v.  N.  Y.  C  and 
II.  R.  R.  R.  Co:,  60  N.  Y.,  607;  Ryan  v.  Foivler,  24 
id.,  410,  414;  Shauny  v.  Androscoggin  Mills,  66  Me., 
420;  Gilman  v.  East  R.  Co.,  13  Allen,  433,  440;  Huddle- 
ston  V.  Lowell  M.  Shop,  106  Mji^s.,  282,  285;  Wedgeivood 
V.  Chicago,  etc.  R.  Co.,  41  Wis.,  478;  41  id.,  44;  Ford  v. 
Fitchburg  R.  Co.,  110  Mass.,  240,  260;  Snow  v.  Housatoyiic 
R.  Co.,  8  Allen,  441,  445;  Cayzer  v.  Taylor,  10  Gray,  275; 
Ilaskins  v.  Stand.  Sugar  Refinery,  122  Mass.,  400,  404; 
Brabbitts  v.  Chicago,  etc.  R.  Co.,  38  Wis.,  289.)  The  ques- 
tion of  contributory  negligence  on  the  part  of  the  deceased 
was  also  properly  sul knitted  to  the  jury.     (^Mehan  v.  Syr,^ 
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etc,  Ji,  Co.,  73  N.  Y.,  585;  ChicagOy  etc.  JR.  Co.  v.  Bayfield^ 
37  Mich.,  205;  Paterscm  v.  Pittsburgh^  etc.  Ji.  Co.,  76  Penn., 
389,  393.)  The  court  properly  refused  to  charge  that  if  the 
negligeuce  of  the  engineer  merely  contributed  to  the  acci- 
dent, the  plaintiff  could  not  recover.  (^Shawvj  v.  Andros- 
coggin  Mills,  66  Me.,  420,  426;  Sprang  v.  B.  and  A.  R. 
Co.,  58  N.  Y.,  56,  59;  Flike  v.  B.  and  A.  R.  Co.,  53  id., 
550,  555;  Booth  v.  B.  and  A.  R.  Co.,  73  id.,  38.)  Only 
ordinary  and  reasonable  diligence  waa  required  on  the  part 
of  the  deceased.  {Leonard  v.  Collins,  70  N.  Y.,  90;  Mehan 
V.  Syr.,  etc.  R.  Co.,  6  N.  Y.  W.  Dig.,  363;  73  N.  Y., 
585;  Gibson  v.  Urie  R.  Co.,  63  id.,  449.)  The  court  properly 
rejected  the  offer  to  impeach  the  witness,  Scott,  l)y  contra- 
dicting his  testimony,  that  he  had  never  been  discharged 
from  defendant's  service  for  inebriety  and  neglect  of  duty. 
{Gale  V.  JV.  Y.  C.  and  H.  R.  R.  R.  Co.,  76  N.  Y.,  594; 
Carpenter  v.  Ward,  30  id.,  243;  Eobbe  v.  Price,  14  Hun, 
55;  Plato  v.  Reynolds,  27  N.  Y.,  586;  Iloivard  v.  City  F. 
Ins.  Co.,  4  Den.,  502;  Gaudolpho  v.  Appleton,  40  N.  Y., 
533;  Laurence  v.  Barber,  5  Wend.,  301;  Rosenweig  \,  Peo- 
ple, 63  Barb.,  634;  Cook  v.  Spaulding,  52  N.  Y.,  m2] 
Crounse  v.  Fitch,  1  Abb.  Ct.  App.  Dec,  475;  Fames  v. 
Whittaker,  123  Mass.,  342;  Combs  v.  Winchester,  39  N.  H., 
13,  16;  Hildeburn  v.  Curran,  65  Penn!,  59,  63;  AtHy-Gen'l 
V.  Hitchcock,  1  W.  H.  &  G.,  91,  99;  Ross  v.  Ackerman,  46 
K.  Y.,  211;  Moore  v.  People,  53  id.,  639.) 

Dantorth,  J.  The  appellant  first  objects  that  the  trial 
court  erred  in  excluding  evidence,  from  the  witness  Over- 
paugh,  tending  to  contradict  testimony  given  by  Scott,  one 
of  plaintiff's  witnesses.  Scott's  testimony  was  important. 
He  had  been  in  the  defendant's  employ,  and  for  a  time  the 
locomotive  in  question  wjis  under  his  care.  If  his  evidence 
was  truthful  it  was  damaging  to  the  defendant,  for  it  showed 
that  the  engine  was  inifit  for  use,  and  it  was  quite  reasonable 
for  the  defendant's  counsel  to  test  as  they  best  could,  hi;i 
credibilit}'.     For  that  purpose  he  was  asked  on  cross-cxaiui- 
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nation,  whether  he  "was  discharged  by  the  defendant  for 
inefficiency  and  drunkenness"  —  "whether  he  was  dis- 
charged at  all"  —  whether  he  had  been  "guilty  of  ineffi- 
ciency," or  "  whether  his  immediate  *  boss '  Overpaugh  did 
not  assign  these  rciusons  for  dismissing  him,"  to  all  of  wliicli 
questions  the  witness  answered,  "  no."  Overpaugh  wtu^ 
called  by  the  defendant  and  asked  "  if  at  any  time  he  became 
informed  of  unfaithfulness,  and  habits  of  being  intoxicated 
in  Mr.  Scott."  On  plaintiff's  objection  this  question  was 
excluded,  and  properly,  for  however  answered,  it  would  of 
itself  be  unimportant.  The  defendant's  counsel  then  offijred 
to  prove  that  the  witness  "  Oveii^augh  became  aware  that 
Scott  was  in  the  habit  of  being  intoxicated  and  nc^glccting 
duty  in  his  department,  and  they  discharged  him  for  that 
reason."  This  was  also  excluded,  and  herein  the  defendant 
alienees  error.  But  there  is  no  error.  The  evidence  if 
received  would  have  shown,  1st,  that  Scott  was  discharged ; 
2d,  that  he  was  discharged  for  inefficiency  and  dninkenness, 
but  it  would  not  have  tended  to  establish  that  these  reasons 
had  been  communicated  to  Scott.  That  he  was  discharged'! 
was  so  far  as  his  character  was  concerned,  unimportant.  It 
left  no  stain  upon  it ;  for  it  is  impossible  not  to  know  that  a 
large  corporation  whoso  need  of  service  fluctuates  with  the 
general  business  of  the  community,  may  require  at  one  time 
fewer  laborers  and  servants  than  at  another,  but  to  be  dis- 
charged on  account  of  intoxication  and  neglect  of  duty  would 
be  another  matter,  not  to  be  proved  by  way  of  impeachment 
but  if  communicated  to  Scott,  misrht  lav  the  foundation  for 
an  inquiry  as  to  his  present  feelings  towards  the  company, 
and  the  question  addressed  to  Scott  was  to  that  effect,  but 
such  was  not  the  question  put  to  Overpaugh,  nor  did  the 
defendant  offer  to  show  that  such  reasons  were  communicated 
to  Scott.  As  to  that  he  would  have  gone  uncontradicted 
even,  and  as  to  the  I'cst,  it  related  to  matter  collateral  to  the 
issue,  and  the  defendant  was  bound  by  the  answer  given  by 
Scott.  It  is  now  urijed  that  the  evidence  would  have  indi- 
cated  a  hostile  feeling  towards  the  defendant,  but  it  was  not 
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so  stated  at  the  trial,  uor  was  this  object  then  disclosed. 
For  this  reason,  if  for  no  other,  the  objection  on  that  ground 
is  now  unavailing. 

It  is  next  objected  that  the  court  erred  in  refusing  to  dis-  \ 
miss  the  complaint.  That  the  plaintiff's  intestate  came  to 
his  death  by  reason  of  injuries  received  from  the  explosion 
of  a  locomotive  engine  belonging  to  the  defendant  and  while 
he  was  in  its  employ  is  not  denied.  It  was  the  duty  of  the 
defendant  to  see  to  it  that  the  engine  furnished  the  intestate 
was  fit  and  proper  for  his  use  in  the  performance  of  the  labor 
he  had  undertaken.  The  questions  thus  involved  have  been 
so  fully  and  frequently  discussed  and  passed  upon  by  this 
court,  that  their  further  consideration  is  quite  minccessary  ; 
{Lanint/  v  iV.  Y.  C.  and  H.  B.  B.  R.  Co.,  49  N.  Y.,  521) ; 
and  the  same  case  contains  an  answer  to  the  position  of  the 
defendant  expressed  in  various  forms,  that  they  **  have  per- 
formed that  duty  by  employing  fit  and  competent  agents  to 
supervise  the  engine  and  see  that  it  was  ii^  fit  condition." 
Such  agents  must  indeed  be  employed,  but  any  negligence  < 
on  their  part  in  respect  to  the  engine  was  equally  the  neg- ' 
ligence  of  the  defendant.  There  was  in  this  case  evidence 
proper  for  submission  to  the  jury,  and  upon  which  they 
might  answer  whether  this  duty  had  been  discharged; 
whether  there  was  such  negligence  in  respect  to  the  engine 
as  would  render  the  defendant  liable.  It  was  infirm  and 
weak,  it  was  frequently  and  from  necessity  taken  to  the 
repair  shops  for  treatment,  and  whether  from  natural  infirm- 
ity or  age,  or  overwork,  or  the  misapplication  of  mechanical 
contrivances,  it  was  unable  to  hold  its  water,  or  sustain  a  full 
head  of  steam.  It  cannot  bo  necessary  to  itemize  or  restate 
the  evidence.  It  was  in  substance  the  same  as  on  the  foimer 
trial.  It  was  then  analyzed  and  examined  with  great  care 
by  the  learned  Supreme  Court  at  General  Term,  in  determ- 
ining whether  it  was  suflScient  for  the  consideration  of  a  jury. 
It  has,  in  consequence  of  the  exception  we  are  now  consider- 
ing, been  again  criticised  and  weighed  by  the  same  court. 
Upon  each  occasion  the  views  of  the  court  have  been  exprea^cd 
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in  writing,  and  the  conclusion  reached,  that  the  evidence 
presented  questions  proper  to  be  submitted  to  the  jury,  and 
upon  which  they  might  properly  find  the  facts  constituting 
negligence  on  the  part  of  the  defendiuit.  In  that  conclusion 
we  concur.  It  is  also  objected  that  the  court  erred  in  various 
particulars  in  its  charge  to  the  jury.  "W^e  have  examined 
each  one  of  them,  and  find  no  error.  The  charge  was  care- 
fully presented,  and  is  fully  warranted  by  numerous  decisions 
in  our  courts.  To  sustain  any  of  the  exceptions  to  it,  we 
should  be  obliged  to  abandon  principles  of  law  which  have 
hitherto  been  deemed  well  settled. 

The  judgment  should  be  afBrmed. 

All  concur. 

Judgment  affirmed. 
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DwiGHT  Beebe,  Respondent  v.  Herman  L.  Estabbook  et. 

al..  Administrators,  etc.,  Appellants. 

Under  the  provision  of  the  statute  of  distribution  in  reference  to  advance- 
ments (2  R.  S.,  97,  5  76),  the  descendants  of  a  child  of  an  intestate,  who 
died  before  him,  are  entitled,  on  the  final  distribution  of  his  estate,  when 
it  consists  exclusively  of  personal  property,  to  the  benefit  of  atlvance- 
ments  made  by  him  in  his  life-time  to  his  other  children,  and  such 
advancements  are  to  be  taken  into  consideration  in  detennining  the  dis- 
tributive  shares. 

The  word  "  children,"  as  used  in  said  provision,  includes  all  the  descend- 
ants of  the  intestate  entitled  to  share  in  his  estate. 

The  pi'ovisions  of  said  statute  and  of  the  statute  of  descents  on  the 
subject  of  advancements  (1  R.  S.,  752,  §  23)  are  to  be  taken  and  con- 
strued together,  as  the  two  statutes  are  in  pari  materia, 

(Argued  December  1, 1879 ;  decided  December  16,  1879.) 


Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  affirming  a 
judgment,  entered  upon  the  report  of  a  referee.  (Reported 
below,  14  Hun,  523.) 
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The  nature  of  the  action  aud  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

J,  McGuire^  for  appellants.  When  a  parent  gives  or 
advances  a  child  money  or  property,  it  is  a  question  of 
intention  whether  it  is  designed  as  an  absolute  gift,  or  given 
with  a  view  to  a  portion  or  settlement  in  life,  and  such  inten- 
tion must  prevail.  {Pi'oseus  v.  Mclntyre,  5  Barb.,  424; 
Jackson  v.  Matsdorf^  11  J.  K.,  91  j  JSIcRoe  v.  McRoe,  3 
Bradf.,  199.)  There  is  a  presumption  that  when  a  parent  so 
^ives  it  is  to  be  deemed  an  advancement.  {^Scarvin  v.  Scar- 
vin,  1  Y.  &  C,  65;  2  Story^s  Eq.  Jur.,  §§  1202,  1203.) 
Such  presumption  may  be  met  and  rebutted  by  proof.  (5 
Barb.,  424.)  The  subject  of  advancements  is  regulated  by 
the  statute  6f  distributions,  and  depends  upon  the  construc- 
tion of  such  statute  in  connection  with  the  question  of  the 
iniestute^s  intention.  [Terry  v.  Dayton^  31  Barb.,  519.) 
A  gift  to  a  grandchild  is  not  an  advancement.  {^Shiver  v. 
Brocks  2  Jones  L.  R.  [K  C],  137;  4  Kcnt^s  Com.  [m.  p.], 
471.)  A  note  taken  by  a  parent  on  an  advancement  of 
money  or  sale  of  property  to  a  child  is  evidence  of  a  debt. 
(4  Kent^s  Com.,  418-419.)  Whether  the  sums  given  were 
advancements  or  gifts  is  solely  a  question  of  intention,  and 
declarations  are  admissible  to  show  such  intent.  {King^s 
Case,  6  Whart.,  370;  51  Barb.,  612;  4  Abb.,  5,  6.) 

Erastiis  P.  Hart,  for  respondent.  The  plaintiff  and  the 
infant  defendants,  as  grandchildren  of  the  intestate,  are 
within  the  doctrine  and  statutes  concerning  advancements, 
and  entitled  to  the  benefits  thereof.  (R.  S.,  pt.  2,  chap. 
6,  tit.  3,  §§  76,  77,  78  [2  R.  S.,  p.  97]  ;  id.,  chap.  2, 
tit.  2,  §§  23,  24,  25,  26  [1  R.  S.,  p.  754];  2  id.,  p.  96,  §  75, 
sub.  1;  74  Penn.  St.,  42-46;  1  Ep.  Ab.,  381,  B.  pi.,  6,  382; 
B.  pi.,  8,  9,  10,  11;  W'yfh  v.  Blachman,  1  Ves.  Sen.,  196; 
2  Vem.,  106  ;  S.  C,  Ambler,  555;  Boyle  v.  Hamilton,  4 
Ves.,  437;  8  DeG.,  McN.  &  G.,  480;  4  Kent's  Com.,  419j 
1  id.,  472;  15  J.  E.,  380;   14  Mass.,  92;    WaUm  v.  Willia, 
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1  Dallas,  351;  Ilerscha  v.  Brennarij  6  S.  &  R.,  2;  Hughe^ 
Appeal,  7  P.  F.  Smith,  179;  Powers^  Appeal,  63  Penn.  St., 
443;  Terry  v.  Daytxm,  31  Barb.,  519;  K.  S.,  pt  2,  chap.  2, 
tit.  2,  §  23  [1  R.  S.,  p.  754].)  The  declarations  testified  to 
by  the  heirs  ought  not  to  be  considered  on  this  appeaL 
{(jrenet  v.  Sawyer,  61  Barb.,  211;  JJcnnetty.  Austin,  5  Hun, 
537;  Le  Clare  v.  Stuart,  8  id.,  127.) 

Andrews,  J.  This  action  is  brought  for  an  accountings 
and  distribution  of  the  estate  of  Ilobart  Estabrook,  deceased, 
who  died  intestate  on  the  18th  day  of  May,  1872,  leaving- 
his  widow  him  surviving  and  five  sonjs  and  a  grandchild,  the 
daughter  of  a  deceased  daughter  of  the  intestate,  and  a  great 
granddaughter  the  daughter  of  a  deceased  grandchild  whose 
mother,  also  a  daughter  of  the  intestate  had  died  in  his  life- 
time, his  only  descendants.  The  intestate  left  no  real  estate, 
but  personal  property  only.  Prior  to  his  death  he  had  given 
various  sums  to  his  children.  Ho  gave  to  each  of  them  on 
their  marriage  the  sum  of  $500,  and  in  1867  he  gave  to  each 
of  his  sons  the  sum  of  $2,000  and  in  1872,  a  few  weelvs  before 
his  death,  an  additional  sum  of  $3,000. 

It  is  found  by  the  referee  that  the  several  sums  given  by 
the  intestate  to  the  sons  were  advanced  to  them  respectively 
as  a  portion  of  his  estate  with  a  view  to  their  settlement  in 
life  and  were  chargeable  to  them  in  the  final  settlement  of 
the  estate  as  a  part  of  their  distributive  shares,  not  only  as 
between  themselves,  but  also  as  between  them  and  the  descend- 
ants of  their  deceased  sisters.  This  presents  the  principal 
qucvstion  in  this  case,  viz. :  whether  advancements  made  by 
a  father  in  his  life-time  to  his  children  are,  on  the  final  dis- 
tribution of  his  estate  in  case  of  intestacy,  when  the  estate 
consists  exclusively  of  personal  property,  to  be  taken  into 
account  in  determinmg  the  dLslributive  shares  of  grand- 
children or  other  descendants  of  children  of  the  intestate 
who  had  died  before  him,  or,  in  other  words,  arc  such 
descendants  entitled  to  claim  the  benefit  of  advancements  made 
by  the  intestate  to  his  children  in  the  settlement  of  his  estate^ 
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This  question  depends  upon  the  construction  of  the  statute- 
in  respect  to  advancements.  The  right  to  charge  advance- 
ments made  by  an  intestate  to  his  children  against  their 
distributive  shares  in  his  est^xte  depends  upon  positive 
law,  and  the  statute  regulates  the  right  and  prescribes 
the  circumstances  and  limitiitions  under  which  the  right 
exists.  The  seventy-sixth  section  of  the  statute  of  distri- 
butions (2  K.  S.,  97)  is  as  follows:  **If  any  child  of  such 
deceased  person  shall  have  been  advanced  by  the  deceased 
by  settlement  or  portion  of  real  or  personal  estate,  tho 
value  thereof  shall  be  reckoned  with  that  part  of  the  sur- 
plus of  the  personal  estate  which  shall  remain  to  bo  distributed 
among  the  children^  and  if  such  advancements  shall  be  equal 
or  superior  to  the  amount  which,  according  to  the  preceding 
rules,  would  be  distributed  to  such  child  as  his  share  of  suck 
surplus  and  advancement,  then  such  child  and  his  descend- 
ants shall  bo  excluded  from  any  share  in  the  distribution  of 
such  surplus."  The  seventy-seventh  section  declares  that  if 
such  advancement  shall  not  bo  equal  to  such  amount,  such 
child  or  his  descendants  shall  be  entitled  to  receive  so  much 
as  shall  be  sufficient  to  make  all  the  shares  of  all  the  children 
in  such  surplus  and  advancement  to  be  equal  as  near  as  can 
be  estimated.  The  seventy-eighth  section  declares  that  the 
maintaining  or  educating,  or  the  giving  of  money  to  a  child 
without  a  view  to  a  portion  or  settlement  in  life,  shall  not 
be  deemed  an  advancement,  and  that  the  two  preceding 
sections  shall  not  apply  to  any  case  where  tl^ere  shall  be  any 
real  estate  of  the  intestate  to  descend  to  his  heii-s. 

This  case  is  *  governed  by  these  provisions  of  the  statute. 
The  argument  that  a  grandchild  cannot,  in  the  distributioa 
of  the  estate  of  an  intestate  have  the  benefit  of  advancements 
made  by  him  to  his  immediate  children,  is  founded  upon  the 
language  of  section  seventy-six,  that  such  advancements  are 
to  be  reckoned  with  that  part  of  tho  surplus  of  the  personal 
estate  "which  shall  remain  to  bo  distributed  amc)n«c  the 
children,"  and  it  is  claimed  that  the  word  children  is  to  1  )c  taken 
in  its  popular  sense  as  referring  to  the  immediate  ottspring 
SiCKELs  —  Vol.  XXXIV.         32 
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of  the  intestate,  and  that  it  is  only  as  between  the  imniodiate 
children  of  the  intestate  that  the  question  of  advancements 
can  be  considered  in  making  distribution.  Wo  are  of  opinion 
that  this  is  not  the  time  sense  of  the  statute,  and  that  the  word 
children  in  the  section  quoted  is  used  to  designate  all  the 
descendants  of  the  intestate  entitled  to  share  in  the  distribution. 
The  seventy-sixth  section  was  a  revision  of  the  prior 
statute  upon  the  same  subject  (1  E.  L.,  313,  §  16),  and  the 
prior  statute  was  nearly  a  literal  transcript  from  the  English 
statute  22  and  23  Car.,  II.  The  revisers  changed  the 
phraseology  of  the  statute  of  1813,  but  thoy  say  in  their 
note  that  they  did  not  intend  to  make  aiiy  alteration  in  prin- 
ciple. The  sixteenth  section  of  the  act  of  1813  clearly  gives 
to  grandchildren  the  benefit  of  advancements  made  by  the 
intestate  to  his  immediate  children.  It  declares  that  dis- 
tribution of  the  personal  cstjite  of  the  intestate  (deducting 
debts,  etc.)  shall  be  made  amongst  the  wife  and  children,  or 
children's  children,  one-third  to  the  wife  of  the  intestate, 
"  and  all  the  residue  by  equal  portions  to  and  ainongst  the 
children  of  such  person  dying  intestate  and  such  persons  as 
legally  represent  such  children  (in  case  any  of  said  children 
be  then  dead)  other  than  such  child  or  children  who  shall 
have  any  estate  by  settlement  or  shall  be  advanced  by  the 
intestate  in  his  life-time  by  portion  or  portions  equal  to  the 
share  which  shall  by  such  distribution  be  allotted  to  the 
other  children  to  whom  such  distribution  shall  be  made," 
and  if  the  advancement  is  not  equal  to  such  share,  provision 
is  made  for  making  up  the  deficiency.  It  will  be  seen  that 
by  this  statute  both  children  and  the  representatives  of  chil- 
dren were  to  have  the  benefit  of  advancements.  In  Smith  v. 
Smith  (5  Ves.,  721),  the  question  was  raised  by  a  son  of  a 
younger  son  of  the  intestate  whether  the  eldest  son  was 
chargeable  with  a  certain  sum  laid  out  by  the  intestate  in 
repairs  of  houses  which  descended  to  the  eldest  son  as  heir. 
The  court  decided  that  the  money  so  laid  out  could  not  be 
considered  an  advance inr'nt,  but  it  was  not  suggested  that 
the  grandson  could  not  raise  the  question. 
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Construing  the  seventy-sixth  section  of  our  statute  in 
view  of  the  prior  law  and  of  the  declared  intention  of 
the  revisers  that  there  was  no  intention  to  change  it  in  prin- 
ciple, we  should  not  exi^ect  to  find  a  change  so  material  as 
that  which  is  contended  for  by  the  appellants.  But  there 
are  strong  and,  we  thmk,  conclusive  reasons  to  be  drawn 
from  a  considcVation  of  the  genoral  spirit  and  design  of  our 
statutory  system  for  the  distribution  of  the  estates  of  intes- 
tates, and  of  cognate  provisions  of  the  statute,  against  the 
construction  of  the  seventy-sixth  section  which  the  appellants 
claim.  The  general  principle  pervading  the  statute  of  dis- 
tribution and  descents  is  that  there  shall  be  equality  between 
the  children  of  the  intestate  and  the  descendants  of  deceased 
<5hildren  per  stirpes.  If  the  daughters  of  the  intestate  had 
survived  him,  there  could  have  been  no  question  of  their  right 
to  an  account  of  advancements  made  by  him  to  the  sons,  and 
the  principle  of  equality  of  distribution  would  seem  to  require 
that  their  descendants  should  stand  in  their  place.  The 
word  children  may  bo  construed  in  a  collertlvc  sense  as 
embracing  descendants  when  the  sense  and  reason  of  a  stat- 
ute or  of  a  deed  or  other  instrument  justifies  it.  (4  Kent,  419; 
Provitt  V.  Rodman  37  K.  Y.,  42,  and  cases  cited.)  It  is 
claimed  that  it  must  be  construed  to  have  been  used  in  its 
popular  sense  in  the  section  in  question,  for  the  reason  that 
the  seventy-fifth  section  discriminates  between  children  and 
the  representatives  of  children,  by  using  the  latter  phrase 
when  grandchildren  or  other  more  remote  descendants  are 
intended.  There  is  some  force  in  this  view,  but  we  think  it 
does  not  overthrow  the  strong  presumption  deriv.'d  from  a 
consideration  of  the  general  policy  of  etiuality  of  distribution, 
indicated  by  the  statute.  By  the  same  argument  it  might 
be  proved  that  grandchildren  were  not,  under  the  Statute 
22  and  23,  Car.  II,  entitled  to  share  at  all  in  the  distribution 
of  an  intestate's  estate  where  the  intestiite  left  no  wife  sur- 
viving, for  the  seventh  section  of  that  statute  declares  that 
in  case  there  be  no  wife  "  then  all  the  said  estate  to  l)e  distri- 
buted  equally   to  and  amongst  the  children,"  making  no 
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mcutiou   of  the   representatives   of  a   child,  although  that 
phrase  is  used  in  previous  sections  of  the  act. 

IJut  there  is  another  consideration  which  seems  to  render 
it  clear  that  the  word  children  in  the  seventy-sixth  section 
was  intended  to  embrace  grandchildren  and  other  descend- 
ants of  the  intestate.  The  twenty-third  section  in  the  stat- 
ute of  descents  (1  R.  S.,  752)  also  contains 'a  provision  on 
the  subject  of  advancements,  as  follows  :  "If  any  child  of  an 
intestate  shall  have  been  advanced  by  him  by  settlement  or  por- 
tion of  real  or  personal  estate  or  of  both  of  them,  the  value 
thereof  shall  be  reckoned,  for  the  puiposes  of  this  section 
only,  as  part  of  the  real  and  personal  estate  of  such  intestate 
descendible  to  his  heirs  and  to  be  distributed  to  his  liext  of 
kin  according  to  law  ;  and  if  such  advancements,  bo  equal  or 
superior  to  the  amount  of  the  share  which  such  child  would 
be  entitled  to  receive  of  the  real  and  personal  estate  of  the 
deceased  as  above  reckoned,  then  such  child  or  descendants 
shall  be  excluded  from  any  share  in  the  real  and  personal 
estate  of  the  intestate."  This  section  furnishes  the  only 
rule  for  chargmg  advancements  where  real  estate  is  left  by 
an  intestate.  The  provisions  relating  to  advancements  con- 
tahied  in  the  statute  of  distribution,  by  the  express  terms, 
of  the  sevent3''-eiglith  section,  are  inapplicable  in  such  case. 
Where  an  intestate  leaves  real  estate,  then,  by  the  twenty- 
third  section  advancements,  whether  in  real  or  personal  estate, 
are  to  be  reckoned  as  part  of  the  real  and  personal  estate  of 
the  mtestate  **  descendible  to  his  heirs  and  to  be  distributed 
to  his  next  of  kin."  Plainly  under  this  section  all  descend- 
ants of  the  intestate  entitled  to  take  under  either  the  statute 
of  descents  or  of  distribution,  however  remote  from  the  in- 
testate, are  to  have  the  benefit  of  advancements  if  the  case 
is  one  to  which  this  section  applies,  viz.  :  where  the  intestate 
left  real  estate  descendible  to  his  heirs.  If  therefore  the 
intestate  in  this  case  had  left  real  estate  to  pass  by  descent,  the 
descendants  of  his  two  daughters  would  have  been  entitled 
to  the  benefit  of  the  advancements  to  the  sons  irrespective 
of  the  value  of  such  real  estate.     It  caimot  reasonably  be. 
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supposed  that  the  Legislature  intended  to  prescribe  a  dilTc^r- 
ent  rule  in  the  two  cases,  and  to  exclude  the  grandchildren 
from  the  benefit  of  advancements  where  the  estate  consisted 
of  personal  property  exclusively,  and  give  them  such  benefit 
when  the  mtestate  left  real  estate,  however  small  its  value  might 
be.  The  two  statutes  are  in  pari  materia  and  are  to  be  con- 
strued together.  It  is  to  be  assumed  that  the  Legislature 
intended  to  make  a  consistent  and  harmonious  system  and 
that  the  same  policy  of  admitting  grandchildren  to  sliare  in 
the  benefit  of  advancements  existed  in  enacting  both  statutes. 
We  think  the  seventy-sixth  section  of  the  statute  of  distribu- 
tions is  to  be  construed  as  if  the  word  descendants  had  been 
used  in  place  of  children,  and  that  the  clause  prescribing 
that  advancements  should  bo  reckoned  with  that  part  of  the 
surplus  of  t]pie  personal  estate  "  which  shall  remain  to  be  dis- 
tributed aniong  the  children "  was  inserted  to  exclude  any 
inference  that  the  widow  was  to  have  any  benefit  therefrom, 
and  to  confine  such  benefit  to  the  descendants  of  the  intes- 
tate. 

It  is  clajmed  that  the  evidence  did  not  justify  the  finding 
that  the  sums  given  by  the  intestate  to  his  sons  in  1867  and 
1872  were  intended  as  advancements  williin  the  statute. 
Tlie  gift  of  $500  made  by  the  intestate  to  each  of  his  children 
on  their  marriage  was  clearly  intended  as  an  advancement. 
The  testator  entered  the  amount  asrainst  each  child  in  a  book 
kept  by  him  Jis  so  much  given  to  each  as  a  portion  of  his 
estate  and  took  receipts  from  them  expressing  that.  fact. 
The  gift  or  18G7  was  entered  against  each  of  the  sons  in  the 
same  book  and  on  the  same  page  on  which  the  entries  of  the 
previous  gift  were  made  in  the  handwriting  of  one  of  the  sons 
with  whom  the  father  was  then  living.  He  wiis  then  nearly 
eighty  years  of  age  but  the  evidence  authorizes  the  inference 
that  he  had  possession  of  the  book  and  knew  of  the  entries 
made  by  his  son  therein  and  adopted  them  as  his  OAvn.  The 
gift  of  1872  wiis  a  short  time  only  before  the  intestate's  death. 
It  would  not  be  useful  to  recapitulate  the  facts  bearing 
upon  the  question   whether  these   gifts   were  intended   as 
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absolute  gifts  and  not  to  be  reckoned  as  advancements. 
It  is  sufficient  to  say  that  the  presumption  of  law  is  that 
they  were  intended  as  advancements,  (4  Kent,  418;  1 
Youngo  &  CoUyer,  65;  Story's  Eq.  Jur.,  §§  1202,  1203), 
and  this  presumption  was  not  rebutted  by  any  evidence 
which  made  it  the  duty  of  the  referee  to  find  that  they  were 
not  so  intended. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


|iio  518]  Makietta  R  Stevens  et  al..  Executors,  etc.,  Appellants,. 
118  m        V.   Margaret   M.  Brennax,  Administratrix,   etc.,   Re- 
\m  ^        spondent. 
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iiae  199  ^ 
— '  -ri  Where  a  sale  of  goods  has  Iwen  induced  by  fraud*  on  the  part  of  the  ven- 

•7?  ▲TV2831     dee,  the  vendor  may  i-iiclaim  and  retake  them  from  the  possession  of 
^'     any  one,  except  a  transfei'ue  in  good  faith,  and  for  a  valuable  considera- 
tion paid  at  the  time  of  the  transfer. 

A  transfer  by  the  fi-auduleiit  purchaser,  as  security  for  or  in  payment  of  a 
precedent  debt,  does  not  make  the  transferee  a  bona  fide  pui^chaser 
within  the  rule,  so  as  to  enable  him  to  hold  the  goods  against  the  original 
vendor. 

In  a  Huit  by  such  vendor  to  recover  the  goods  from  one  claiming  titie  under 
tht*  fraudulent  vendee,  the  burden  is  upon  the  latter  of  showing  that  he 
is  a  purchaser  in  good  faith  and  for  value. 

H.  Bres.,  induced  by  fraudulent  rcpi'esentations  of  S.,  sold  to  him  a  quan- 
tity of  fumitui'e,  which  was  retaken  by  B.,  defendant's  Intestate,  as 
sheriff,  by  virtue  of  a  requisition  in  an  action  of  replevin,  brought  by 
the  vendors  against  the  fraudulent  vendee.  In  an  action  for  the  alleged 
unlawful  taking  and  conversion  of  the  property,  plaintiffs*  testator 
claimed  title  under  a  bill  of  sale  from  S.  and  wife  which  recited  a  con- 
si<leration.  No  other  proof  of  consideration  was  given.  Defendant 
proved  by  the  wife  of  S.  that  no  consideration  was  paid  at  the  time  the 
bill  of  sale  was  executed,  and  the  only  inference  if  any  which  could  be 
drawn  from  the  testimony  was,  that  the  bill  of  sale  was  taken  in  payment 
or  as  security  for  a  precedent  debt.  Held^  that  the  complaint  was  proj)- 
erly  dismissed ;  that  if  the  recital  in  the  bill  of  sale  was  any  evidence  as- 
against  the  sheriff  or  H.  Bros.,  the  evidence  of  Mrs  S.  destroyed  an^f 
presumption  aiising  therefrom. 


1879.]  Stkveks  et  al.  v,  £RE^^NAN•  255' 


Statement  of  case. 


Plaintiff's  counsel  asked  to  go  to  the  juiy  on  the  question  of  poesession 
at  the  time  the  goods  wei'e  taken  by  the  sheriff,  which  was  denied. 
Held,  no  error ;  that  the  question  as  to  the  possession  of  the  goods 
was  not  important,  as,  if  in  possession  of  plaintiffs'  testator,  the  sheiiff^ 
acting  for  H.  Bros.,  had  a  rig-ht  to  take  them  unless  the  former  was  a 
bona  fide  purchaser  for  value. 

To  the  question  asked  Mra.  S.  as  to  whether  any  money  was  paid  by 
plaintiffs'  testator  when  the  bill  of  sale  was  given,  plaintifb'  counsel 
interposed  a  general  objection,  which  was  overruled  and  exception  taken. 
Iltld^  tl!.'.^  the  exception  did  not  present  the  question  as  to  the  compe- 
tency of  tlic  witness  to  testify  under  section  399  of  the  Code  of  Pi'o- 
cedure. 

A  general  objection  to  a  question  can  only  be  considered  as  applying  to 
the  competency  or  materiality  of  the  point  sought  to  be  proved,  and  not 
to  the  competency  of  the  witness  to  testify  upon  the  subject. 

(Aigued  December  8, 1879 ;  dedded  December  16, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  coimty  of  New  York  in 
favor  of  deifendunts,  entered  upon  an  order  overruling  excep- 
tions, and  directing  judgment  on  an  order  dismissing  the 
complaint  on  trial. 

This  action  was  brougljt  originally  by  Paran  Stevens,  as 
plaintiff,  against  Matthew  T.  Brennan,  as  sheriff,  to  recover 
damages  for  the  alleged  unlawful  taking  and  conversion  of  a 
quantity  of  furniture.  Both  of  the  original  parties  having 
died  during  the  pendency  of  the  action,  the  present  parties 
were  substituted. 

The  furniture  in  question  was  sold  by  Herter  Bros,  ta 
E.  A.  Stevens ;  the  sale  was  induced  by  fraudulent  repre- 
sentations on  the  part  of  Stevens  as  to  his  responsibility. 
On  learning  of  the  fraud  Ilerter  Bros,  demanded  the  prop- 
erty, and  on  refusal  of  Stevens  to  surrender  it,  commenced 
an  action  of  replevin.  Bromian,  as  sheriff,  under  and  by 
virtue  of  a  requisition  issued  in  said  action,  took  possession 
of  the  property;  which  was  the  taking  complained  of. 

Plaintiff  claiined  title  under  a  bill  of  sale  from  E.  A. 
Stevens  and  his  wife,  which  expressed  a  consideration  of 
$2,500.43.  The  premises  in  which  the  furniture  then  was 
were  leased  by  said  E.  A.  Stevens  of  Paran  Stevens.     A 


250  Stevens  et  al.  v.  Brennan.  [Dec, 


Statement  of  case. 


formal  surrender  of  the  lease  wad  executed  the  day  the  bill 
of  sale  beai^  date.  At  that  time  said  lessee  owed  two 
months  i-cnt.  No  proof  of  any  coiisidei-ation  for  the  bill  of 
sale  was  given  on  the  part  of  plaintiff,  other  than  the  recital 
therein.  Mrs.  E.  A.  Stevens,  as  a  witness  for  defendant,  waa 
asked  whether  she  or  her  husband  received  any  money  at 
the  time  the  bill  of  sale  was  given.  This  was  objected  to 
generally.  Objection  overruled  and  exception.  She  answered 
that  they  did  not,  and  in  substance  that  no  consideration 
was  paid  by  Paran  Stevens  at  the  time. 

At  the  close  of  the  evidence  defendant's  counsel  moved 
for  a  dismissal  of  the  complaint.  Plaintiffs'  counsel  asked  to 
go  to  the  jury  on  the  question  of  possession  of  the  propei'ty 
at  the  time  it  was  taken  by  the  sheriff.  This  the  court 
refused,  and  granted  defendant's  motion,  to  which  rulings 
plaintLffs'  counsel  duly  excepted.  Exceptions  were  ordered 
to  bo  heard  at  first  instance  at  General  Term. 

John  m.  Burrill,  for  appellants.  The  replevin  proceed- 
ings were  no  justification  for  takikg  the  property  in  question 
as  at  that  time  it  was  in  the  actual  possession  of  plaintiffe' 
testator.  (Otis  v.  Wz/Uams,  70  N.  Y.,  208;  Bulk's  v.  3Iont' 
ffonierf/,  50  id.,  352;  Ifinc/  v.  Orser^  4  Duer,  431;  Harkins 
V.  Kdly,  1  Abb.  [N.  S.],  63.)  If  the  replevin  proceedings 
were  a  justification  defendant  was  entitled  to  the  verdict,  if 
not  plaintifls  were  entitled  to  recover.  In  neither  case  could 
the  question  of  title  be  tried.  {lining  v.  Orsei\  4  Duer, 
434-438;    Otis  v.  Williams,  70  N.  Y.,  208.) 

H.  W.  Bookstaver,  for  respondent.  Herter  Bros.'  title  to 
the  propei-ty,  notwithstandiiig  the  delivery,  was  good  as 
against  every  one  but  a  bona  fide  purchaser  for  a  valuable 
consideration.  {Root  v.  French,  13  Wend!,  570;  King  v. 
King,  8  Bosw.,  603;  Tallman  v.  Tarck,  26  Barb.,  167; 
Nichols  V.  Michael,  23  N.  Y.,  264;  Wilson  v.  Force,  6  J.  R, 
110;  Acker  Y.  Campbell,  23  Wend.,  372;  Rmselly.  Minor, 
22  id.,  659.)     If  it  is  assumed  that  the  consideration  of  the 
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bill  of*  siile  was  past  duo  rent,  then  Paran  Stevens  was  not  a 
bona  Jide  i)urchascr  for  value  so  as  to  defeat  the  rights  of 
Hertcr  Bros.,  the  owuera  of  the  property.  (^Weaver  v. 
Barden,  49  N.  Y.,  28Gj  Laurence  v.  Clark,  36  id.,  129; 
Bay  V.  Coddlngton,  20  J.  R.,  637;  Acker  v.  Campbelly  23 
Wend.,  372;  Manhattan  Co.  v.  Everton,  6  Paige  Ch.,  457; 
Tallman  v.  Turck,  26  Burb.,  167;  Bullis  v.  Mantgomcri/y  50 
N".  Y.,  352;  Edfjerton  v.  Rosa,  6  Abb.,  189;  McCann  v. 
Thompson,  13  How.,  380;  Aldnch  v.  Ketcham,  3  E.  D.  Smith, 
577.)  The  plaintiffs  iu  the  replevin  suit — Ilerter  Bros, 
having  rescinded  the  contract  for  the  admitted  fraud — were 
entitled  to  take  the  goods  from  any  one,  except  one  who  had 
acquired  a  complete  title  by  purchase,  for  a  valuable  con- 
sideration, and  hy  actual  and  exclusive  possession.  (^Sturte- 
vant  V.  Ballard,  9  J.  R.,  337;  Jennings  \.  Carter,  2  Wend., 
446;  Murray  v.  Burtls,  15  id.,  212;  Randall  v.  Cook,  17 
id.,  53;  Bump  on  Fraud.  Con.,  135.)  The  shcritf,  repre- 
sentiug  the  owners  of  the  property  in  this  case,  is  entitled  to 
all  the  presumptions  raised  by  rules  of  law  and  of  evidence 
in  favor  of  creditors,  including:  tliat  in  relation  to  the  chansro 
of  possession  of  property  claimed.  {Siautl  v.  Rappelhagen, 
51  How.,  75;  Randall  v.  Parker,  3  Sandf.,  69;  Adams  v. 
Davidson,  10  N.  Y.,  312;  Griswold  v.  Sheldon,  4  id;,  592; 
Boyd  V.  Dualap,  1  J.  Ch.,  478-484;  Jones  v.  O^Brien,  36 
Supr.  Ct.,  58.)  The  burden  of  proof  rested  on  the  plain- 
tiffs, to  show  the  transfer  was  made  in  good  faith  aud  for  a 
valuable  consideration.  {Tift  v.  Barton,  4  Donio,  171; 
Curd  V.  Lewis,  7  Gratt.,  185.)  The  return  of  the  sheriff 
to  the  claim  and  delivery  proceedings  in  the  origiual  action 
of  Heiter  Bros.,  wiis  one  he  was  by  law  required  to  make. 
(Code  of  Procedure,  §  217.)  As  such  it  is  conclusive  on  all 
the  parties  to  this  action,  as  to  the  possession  of  the  projv 
erty,  and  cannot  be  assailed  by  the  plaintiffs.  Their  remedy 
would  be  by  an  action  for  a  fiilse  return.  {Putyiam  v.  Man, 
3  Wend.,  202;  Allen  v.  Martin,  10  id.,  300.)  In  order  to 
prove  the  mala  fides  of  a  transfer  ( f  property,  facts  and 
circumstixnccs  may  be  given  in  evidence  which  together  tend 
SicKELs— Vol.  XXXIV.       3S 
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to  show  this,  though  separately  stated  they  would  be  immar 
terial.  {Chapman  v.  OBrien^  34  Supr.  Ct.,  624.)  Parol 
evidence  may  be  given  to  show  insufficient  or  want  of  con- 
sideration in  a  written  instrument.  {OltTUon  v.  Estes^  20 
Ark.,  216;  Wheeler  v.  Billings,  38  N.  Y.,  263;  Bosboro  v- 
PecJc,  48  Barb.,  92.) 

Andrews,  J.  Herter  Bros.,  by  reason  of  the  fraud  of  E. 
A.  Stevens,  could  reclaim  the  furniture  and  retake  it  from 
his  possession,  or  from  the  possession  of  any  one  except  a 
transferee  in  good  faith  and  for  a  valuable  consideration. 
A  transfer  of  goods  by  a  frauduleiy;  purchaser  as  security 
for  or  in  payment  of  a  precedent  debt  does  not  make  the 
transferee  a  bona  fide  purchaser  within  the  rale  so  as  to 
enable  him  to  hold  the  goods  agamst  the  original  vendor. 
There  must  be  a  fresh  consideration  at  the  time  of  the  trans- 
fer to  confer  a  good  title  as  agsxinst  the  tnie  owner.  {Boot 
V.  French,  13  Wend.,  570;  Weaver  v.  Bardm,  49  N.  Y., 
286.)  And  in  a  suit  by  the  true  owner  to  recover  the  goods 
against  a  pei'son  who  claims  title  under  the  fraudulent  vendee, 
the  burden  is  upon  the  party  claiming  such  title  of  proving 
that  he  is  a  purchaser  in  good  faith  and  for  value. 

The  defendant's  intestate  took  the  goods  in  question  upon 
the  requisition  of  Herter  Bros,  made  in  the  replevin  proceed- 
ings against  E.  A.  Stevens  the  fraudulent  purchaser,  from 
the  house  which  he  occupied,  but  from  which  he  was 
temporarily  absent  at  the  time  the  sheriff  took  the  property. 
The  defendant's  intestate  was  not  a  trespasser  in  entering  the 
house  to  execute  the  wri|i.  He  was  admitted  by  some  person 
therein  and  he  had,  by  virtue  of  the  dii^ection  of  Herter  Bros, 
indoreed  on  the  affidavit  in  the  action,  the  same  right  as  they 
would  have  had  to  take  the  furniture  in  question.  Upon  the 
trial  the  plaintiff  produced  as  the  source  of  his  title  to  the 
property,  a  bill  of  sale,  executed  by  E.  A.  Stevens  and  his 
wife,  which  recited  a  consideration,  but  gave  no  proof  of 
consideration  independent  of  the  recital  in  the  instrument. 
The  defendant  on  his  part  established  by  the  admission  of  the 
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plaintiff  on  the  trial  and  by  other  evidence,  the  fraud  of  E. 
A.  Stevens  in  obtaining  the  goods,  and  it  was  shown  by  the 
testimony  of  the  wife  of  E.  A.  Stevens  that  no  consideration 
was  paid  by  the  plaintiff  at  the  time  the  bill  of  sale  was  exe- 
cuted, and  the  only  inference,  if  any,  which  can  be  drawn 
from  the  evidence  in  favor  of  the  existence  of  a  consideration 
is  that  the  bill  of  sale  was  taken  in  payment  for,  or  as  security 
for  a  debt  owing  by  E.  A.  Stevens  to  the  plaintiff.  The 
defendant's  counsel  at  the  conclusion  of  the  evidence  moved 
to  dismiss  the  complaint,  whereupon  the  plaintiff's  counsel 
asked  to  go  to  the  jury  on  the  question  of  plaintiff's  posses- 
sion of  the  property  when  it  was  tiiken  by  the  defendant's 
intestate.  The  court  refused  to  submit  that  question  to  the 
jury  and  dismissed  the  complaint. 

There  was  no  error  in  this  disposition  of  the  case.  The 
question  in  whose  possession  the  goods  were  at  the  time  they 
were  taken  by  the  sheriff,  was,  as  the  case  stood,  unimpor- 
tant. If  they  were  in  the  possession  of  the  plaintiff,  Herter 
Bros.,  or  the  sheriff  acting  for  them,  had  a  right  to  take  them 
unless  the  former  was  a  bona  fide  purchaser  for  value.  And 
if  the  recital  of  a  consideration  in  the  bill  of  sale  was  any 
evidence  thereof  as  between  the  plaintiff  and  the  sheriff  or 
Herter  Bros.,  the  evidence  of  Mre.  Stevens,  which  was  not 
denied  or  contradicted,  destroyed  any  presumption  arising 
from  the  recital,  and  a  verdict  of  the  jury  finding  that  there 
was  any  new  contemporaneous  consideration,  would  not  have 
been  justified.  As  the  case  stood,  therefore,  when  the  motion 
to  dismiss  was  granted,  it  appeared  that  Herter  Bros,  had 
a  good  title  to  the  furniture  with  the  right  of  possession,  and 
the  taking  by  the  sheriff,  by  their  direction,  was  justified. 

The  plaintiffs'  counsel,  on  the  trial,  interposed  a  general 
objection  to  a  question  put  to  Mrs.  Stevens  whether  any 
money  was  paid  by  the  plaintiffs  when  the  bill  of  sale  was 
given.  The  objection  was  overruled  and  exception  taken. 
No  ground  of  objection  was  specified,  and  it  is  now  claimed 
that  she  was  incompetent  to  testify  on  the  point  to  which  the 
question  related  under   section  399    of  the   Code.      The 
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general  objectioa  could  only  bo  considered  as  applying  to  the 
competency  or  materiality  of  tho  evidence  and  not  to  the 
competency  of  the  witness  to  testify  upon  the  subject*  J^on 
constat  if  tho  objection  had  been  put  on  that  ground,  tho 
fact  would  have  been  proved  by  other  witnesses. 

The  judgment  should  bo  affirmed. 

All  concur. 

Judgment  affirmed. 


I  79    900 

'»  8401  MAnr  E.   Sacia,  Eespondcnt,   v.  Neal  W.    O'CJonkob, 

Appellant. 

An  application  for  a  new  trial,  under  the  statute,  in  an  action  of  ejectment, 
was  made  on  behalf  of  defendant  and  one  L.,  who  claimed  to  have 
derived  his  interest  from  B.  who,  it  was  alleged,  was  the  landlord  under 
whom  defendant  was  in  posseesion.  The  right  of  L.  was  expi*essly  con- 
troverted by  the  opposing  affidavits,  and  it  was  also  shown  that,  when 
the  action  was  I'eady  for  trial,  defendant  withdrew  his  answer,  and 
judgment  was  entered  by  his  consent  in  open  court.  The  application 
waa  made  by  an  attoraey  who  was  not  the  attorney  of  record  of  defend- 
ant, and  who  had  not  been  substituted  in  place  of  the  original  attorney. 
The  application  was  denied  with  leave  to  renew.  Held,  that  as  it 
was  at  least  very  uncei*tain  what  were  the  facts,  and  whether  a  case 
was  made  out  within  the  statute  (2  R.  S.,  309,  §}  36,  37,  as  amended  by 
chap.  4^5,  Laws  of  18G2),  and  as  the  moving  paiiiies  had  not  availed 
themselves  of  the  permission  given  to  supply  the  delects,  the  order 
should  be  affii-med. 

(Argued  December  9, 1879;  decided  December  16, 1879.) 

Appeal  from  an  order  of  the  General  Term  of  tho 
Superior  Court  of  the  city  of  New  York,  aflSrming  an  order 
of  Special  Term,  denying  a  motion  for  a  new  trial  under  the 
statute  (2  B.  S.,  809)  in  an  action  of  ejectment. 

The  facts  appear  sufficiently  in  tho  opinion. 

« 

Jf.  C.  MoaJc,  for  appellant.  It  was  not  necessary  that  the 
application  for  a  new  trial  should  be  made  by  defendant's 
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attoruey  of  record.  {Eagan  v.  Rooney^  38  How.,  121; 
Weeks'  Law  of  Attorney,  427,  43G;  Thorp  v.  Fowler,  5 
Cow.,  446;  Trust  v.  Repoor^  15  How.  Pr.,  570;  Cboi  v. 
Brewster,  1  Duer,  679.)  The  judgment  record,  which  shows 
there  was  a  verdict,  is  better  evidence  6i  what  took  jjlace  on 
the  trial  than  ])IaintifF's  affidavit.  And  parol  evidence  was 
not  admissible  to  contradict  it.  (2  Whart.  Ev.,  §  980;  2 
Whart  [Pa.]  Rep,,  470;  7  Wend.,  103;  7  Maryland,  194; 
82  Penn.  St.,  71;  73  III.,  477,  482;  36  Mich.,  239,  242.) 
Under  the  provisions  of  law,  upon  which  the  motion  was 
made,  it  was  sufficient  that  the  judgment  was  upon  the 
verdict  of  a  jury.  (2  R.  S.,  309,  §  36,  as  amended  by  chap. 
485,  Laws  of  1862,  p.  977;  2  R.  S.,  309,  §  37,  as  amended 
by  chap.  292,  Laws  of  1878,  p,  384.)  Wherethe  prescribed 
facts  are  shown  to  exist,  these  provisions  of  law  leave  no 
discretion  in  the  court  to  deny  the  motion,  or  impose  terms 
other  than  those  prescribed  by  the  statute.  {Rogers  v.  Wing, 
5  How.  Pr..  50;  54  id.,  113;  Shawy.  McMarin,  2  Hill,  417.) 

Ira  D.  Warren,  for  respondent  The  motion  shoiild  have 
been  made  by  the  attorney  of  record,  or  by  some  one  sub- 
stituted in  his  place.  (2  R.  S.,  309,  §  36,  as  amended  by 
chap.  485,  Laws  of  1862,  p.  977;  2  R.  8.,  309,  §  37,  as  amended 
by  chap.  292,  Laws  of  1878,  p.  384.)  A  judgment  rendered 
by  consent  of  the  party  in  open  court  docs  not  come  within 
the  statute  entitling  a  party  absolutely  to  a  new  trial. 
{Ckavlauqva  Co.  Bk.  v.  White,  23  N.  Y.,  348;  Large  v- 
Ro2)he,  1  Duer,  701.)  The  most  that  could  be  said  on  the 
part  of  defendant  is,  that  a  verdict  or  judgment  taken  by 
consent  was  a  default.  {Bennet  v.  Oouchman,  48  Barb.,  74.) 
Leave  to  renew  this  motion  being  given  it  is  not  appealable. 
{Robins  r.  Ferris,  5  Hun,  286;  Iiing  v.  BlaU,  2  Abb.  Ct. 
App.  Cas.,  527.) 

JPer  Curiarru  We  think  that  the  papers  upon  which  the 
application  for  a  new  trial  in  this  action  is  founded  do  not 
establish  facts  which  authorize  the  granting  of  the  motioiL 
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The  application  is  made  on  the  behuli*  of  the  defendant 
and  of  one  Josiah  Lockwood.  The  mterest  of  Lockwood  \a 
stated  to  have  been  derived  from  one  Byrnes,  who,  it  is 
alleged,  was  the  landlord  of  the  premises  under  whom  the 
defendant  was  in  possession.  The  right  of  Lockwood  is 
expressly  controverted  by  the  opposing  affidavit,  and  it  is 
alleged  that  Lockwood  has  no  lawful  title  or  claim,  and  that 
he  is  neither  heir  or  assignee  of  the  defendant  nor  of  Byrne. 

It  is  also  shown  by  the  affidavit  that  when  the  action  was 
ready  for  trial  the  defendant  withdrew  his  answer,  and 
judgment  was  entered  by  his  consent  in  open  court.  It  is 
true  the  judgment  record  shows  that  by  the  direction  of  the 
court  a  verdict  was  found  for  the  plaintiff.  But  without 
conti'adicting  the  record,  it  may  be  assumed  from  the  affi- 
davit, which  is  not  controverted,  that  this  was  done  by 
consent. 

It  also  appears  that  the  application  is  not  made  by  the 
attorney  of  record,  but  by  an  attorney  who  has  never  been 
susbtituted  in  the  place  of  the  original  attorney.  The 
motion,  then,  is  on  behalf  of  a  party  whose  interest  in  the 
premises  is  at  least  doubtful,  in  a  case  whei"e  consent  has 
been  given  to  the  judgment,  and  by  an  attorney  who  is  not 
shown  to  have  had  any  authority.  To  say  the  least,  it  is 
very  uncertain  upon  the  papers  what  are  the  actual  facts, 
and  whether  a  case  is  made  out  for  a  new  trial,  within  the 
statute :  (2  R.  S.,  309,  as  amended  by  chap.  485  of  the 
Laws  of  1862.) 

The  defendant,  or  the  party  actually  interested,  had  an 
opportunity  to  supply  these  defects  by  a  renewal  of  the 
motion,  as  was  authorized  by  the  Special  Term.  This  he 
has  failed  to  do,  and  we  think  the  order  should  be  affirmed, 
with  costs. 

All  concm*. 

Order  affirmed. 
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IIenrt  v.  Scatteegood,  Appellant,  v.  Samuel  Wood  et  w 

al.,  Kcspondents. 

Plfdntiffy  'wlio  had  invented  an  improved  cotton  gin,  and  had  applied  for 
letters  patent  therefor,  contracted  to  sell  the  same  to  defendants,  and 
to  assign  the  letters  patent  when  obtained,  for  a  sum  specified ;  the  con* 
tract  contained  a  warranty  that  said  cotton  gin  would  **  be  equal  in  all 
respects  to  the  best  saw  gin  then  in  use."  In  an  action  upon  the  contract 
wherein  defendant  set  up  a  bi*each  of  the  warranty  as  a  defense,  hdd, 
that  the  testimony  of  men,  competent  fix)m  education  and  experience  to 
express  an  opinion  as  to  whether  plaintiff's  invention  was  in  fact  equal 
to  the  best  saw  gins,  was  competent ;  that  the  inquiry  related  to  a  matter 
which  was  not  the  subject  of  general  knowledge  but  which  depended 
on  facts,  from  their  nature  difficult  if  not  impossible  to  be  testified  to, 
and  it  could  only  be  answered  by  one  having  peculiar  knowledge  and 
skill  in  the  use  of  this  and  other  machines. 

Plaintiff  having  given  evidence  as  to  the  comparative  merits  of  this  and 
other  machines,  held,  that  he  could  not  object  to  the  giving  of  similar 
evidence  on  behalf  of  defendant. 

(Argued  December  4, 1879 ;  decided  December  19, 1879.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court,  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  defendants,  entered  upon  the  report  of 
a  referee. 

This  action  T^as  brought  to  recover  the  piffchase-price 
agi'eed  to  be  paid  in  and  by  a  contract  between  the  parties. 
The  contract  recited  that  plaintiff  was  the  inventor  of  an 
improved  cotton  gin  and  condenser  attached  thereto,  and  had 
applied  for  lettera  patent  therefor ;  this  he  contracted  to 
sell  to  defendants,  and  to  assign  the  letters  patent  when  ^ 
issued,  for  a  sum  specified.  The  contract  contiiined  this 
clause:  *'Said  party  of  the  first  part  (plaintiff )  warrants 
said  cotton  gin  to  be  equal  in  all  respects  to  the  best  saw 
gin  now  in  use."  Defendants  set  up  as  a  defense,  among 
other  things,  a  breach  of  this  warranty.  After  the  receipt 
of  the  evidence  on  the  part  of  plaintiff,  which  ns  set 
forth  in  the  opinion,  defendants  called  various  witnesses  who, 
after  giving  testimony  showing  that  they  were  familiar  with 
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the  working  of  cotton  gins  and  had  seen  plaintitr^s  gin 
v/ork,  were  asked  whether,  in  their  opinion,  plaintiir's  gin 
was  equal  in  all  respects  to  the  best  saw  gin  then  in  use,  of 
which  they  had  knowledge*  This  was  objected  to  on  the 
ground,  amoug  others,  that  it  called  upon  the  witness  to 
decide  the  question  submitted  to  the  referee  for  hia>  decision  j 
the  objections  were  overruled,  and  plaintiff's  counsel  duly 
excepted.  The  witnesses  answered,  substantially,  that  plain- 
tiff's invention  was  not  equal  to  saw  gins  then  in  use. 
Further  facts  appear  in  the  opinion. 

J.  E.  Dewey y  for  appellant.  It  was  error  to  receive  in 
evidence  the  opinions  and  conclusions  of  defendants,  and  the 
expert  witnesses  called  by  them  as  to  whether  plaintiff's  gin 
Wii3  equal  to  the  best  saw  gin  then  in  use.  (Sleinbach  v. 
La  Fayette  Ins.  Co.,  54  N.  Y.,  90,  96;  1  Phillips'  Ev.,  558, 
560,  660;  1  Gr.  Ev.  filth  cd.],  605,  §  44C;  2  Ph.  on  Ins., 
§  2112 ;  JaiTkeson  v.  Dnnkald,  12  Moore,  148  ;  Sills  v. 
Brown^  9  Carr.  &  P.,  601;  Ileroy  v.  Van  Pelt,  4  Bcww.,  60, 
62;  JVoimanv.  Wells,  17  Wend.,  137,  161-164;  Lincolnv. 
8ar.,  etc.  JR.  R.  Co.,  23  id.,  425,  432-434;  Morehouse  v. 
Matheivs,  2  Comst.,  514;  Terpenninj  v.  Com,  Ex.  Ins.  Co,^ 
43  N.  Y.,  279;  Simons  v.  MonieVy  29  Barb.,  420,  425;  Had- 
son  V.  Caryl,  2  T.  &  C,  245;  Reynolds  y.  Robinson,  64  N. 
Y.,  595-596;  Ilargery.  Edmonds,  4  Barb.,  256-258;  Giles 
V.  O'Toole,  id.,  261-264;  Robinaon  v.  Kinne^  1  T.  &  C, 
60,  62.) 

Samfuel  Wood,  for  respondents. 

Danforth,  J.  Tho  complaint  alleges  that  by  the  con- 
tract the  plaintiff  "did  warrant  said  cotton  gin  to  be  equal 
in  all  respects  to  the  best  saw  gin  then  in  use."  Tlie  defend- 
ants reiterate  this  avenuent,  and  the  contract  set  out  in  the 
answer,  and  accei)ted  by  tho  i)laintiff  a.s  coirect,  justifies  the 
statement.  The  defendants  set  U[)  a  broac^h  of  this  warranty  as 
a  defense  to  the  plaintiff  ^s  action^  and  the  referee  has  found  in 
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favor  of  the  defendants  upon  that  issue.  This  fiuding  is  sus- 
tuiiied  by  the  General  Torm,  and  is  obviously  supported  by 
evidence.     It  cannot  therefore  be  reviewed  in  this  court. 

The  learned  counsel  for  the  appellant  however  intsists  that 
the  referee  erred  in  receiving  the  opinions  of  witnesses  upon 
the  point  referred  to,  but  we  think  the  evidence  was  properly 
admitted,  and  that  the  exception  thereto  must  fail.  In  the  fii'st 
place  testimony  of  the  same  character  had  already  been  given 
by  the  pla!utiif,  and  in  the  next  place  the  fact  in  issue  could 
only  be  determined  by  a  comparison  of  the  merits  of  various 
machines,  with  those  of  one  constructed  under  the  plaintiff's 
invention.  There  was  an  inquiry  of  the  plaintiff's  principal 
witness,  concerning  the  **  condition  of  the  cot  ton  as  to  cleanli- 
ness as  it  came  from  different  machines,"  and  ho  siiys  '*  from 
the  plaintiff's  gin  it  was  cleaner  and  whiter,"  and  from  com- 
paiTson  he  speaks  of  the  greater. production  of  one  machine 
over  the  other,  the  quality  of  its  work,  economy  of  opera- 
tion, and  facility  of  repair,  in  each  instance  giving  an  opinion. 
The  plaintiff  speaking  its  a  witness,  and  testifying  in  his  own 
behalf,  goes  a  little  farther.  Referring  to  the  contract  he 
says,  at  the  time  of  making  it,  **I  was  acquainted  with  the 
various  saw  gins  then  in  use ''  *  •  *  and  being  aL>ked  by 
his  counsel,  "How  did  the  saw  gins  compare  with  the 
American  Needle  Cotton  Gin  and  Condenser "  (the  one  in 
question)    *'at   the  time  of  the  execution  of  the  contract 

•  *  *  ill  their  operation  and  working,"  answered, 
**  They  were  very  inferior  to  the  American  Needle  Cotton  Gin 
and  Condenser  at  the  time  of  the  execution  of  the  contract." 
Similar  testimony  was  given  by  Viall  and  True,  both  witnesses 
for  the  plaintiff'  The  example  thus  set  was  followed  by  the 
other  side,  and  the  plaintift''s  objection  is  therefore  unavail- 
ing. But  we  think  the  evidence  was  competent.  The 
defendants'  witnesses  called  to  express  an  opinion  were  not 
merely  exi3erts,  nor  were  they  called  upon  to  give  an  opinion 
upon  a  theoretical  state  of  facts,  but  were  asked  for  their  judg- 
ment upon  mjitters  within  their  personal  knowledge,  happen- 
ing under  their  own  observation,  and  concerning  which  they 
SicKELs — Vol.  XXXIV.        34 
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were  competent  from  educatioa  and  experience  to  form  and 
declare  an  opinion. 

The  general  rule  requires  a  witness  to  testify  to  facts,  and 
not  conclusions.  Yet  to  this  rule  there  are  exceptions,  and 
one  is  here  presented.  The  parties  by  their  contmct  required 
that  the  cotton  gin  covered  by  the  patent  "  should  l)e  equal 
in  all  respects  to  the  best  saw  gin  then  in  use."  To  deter- 
mine this  question,  special  knowledge  was  nccessar}',  and  this 
could  be  best  acquired  by  experience  in  the  use  of  that  and 
other  machines  made  for  a  like  purpose.  Indeed  it  is  doubtful 
whether  any  other  person  could  answer  it.  The  invention  or 
a  machine  made  under  it  could  be  described,  and  its  opera- 
tion, as  it  affected  the  quantity  and  quality  of  the  substance 
with  which  it  was  fed,  stated  to  the  referee  ;  and  all  this  was 
done,  but  it  was  also  proper  to  take  the  opinion  of  competent 
persons,  as  to  its  practical  working,  and  its  comparative 
value. 

The  inquiry  related  to  a  matter  which  was  not  the  subject 
of  general  knowledge,  but  depended  on  facts  which  from 
their  nature  it  would  be  difficult  if  not  impossible  to  place 
before  the  referee,  and  the  statement  embodied  in  the  opin- 
ion given  in  evidence,  was  itself  a  fact  derived  from  peculiar 
knowledge  and  skill  in  the  use  of  the  various  machines 
referred  to.  It  was  the  result  of  professional  knowledge, 
and  practical  experience  {Emerson  v.  Loicell  Gas  Light  Co,^ 
6  Allen,  146),  and  the  question  raised  by  the  warranty  could 
hardly  be  answered  except  by  the  direct  opinion  of  those, 
who  possessing  this  superior  knowledge  and  exi>erience  had 
seen  the  machines  in  operation,  or  knew  the  merits  of 
machines  constructed  under  the  plaintiff's  patent,  and  others 
then  in  use.  Upon  this  ground  therefore,  as  well  as  the  one 
first  staged,  I  think  the  evidence  objected  to  was  properly 
received.  Nor  do  I  discover  that  the  referee  eiTcd  in  any 
other  ruling. 

The  judgment  should  therefore  be  affimied. 

All  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  People  ex  rel.,  The  Attokney" 
General  v.  The  Security  Life  Insurance  and 
Annuity  Company. 

A  receiv^er  of  an  inflolvent  life  insaranee  company  may,  at  any  time,  apply 

.  to  the  court  for  instructions  in  regai*d  to  any  matter  touching  the  fund 
placed  in  kis  custody.  Especially  is  this  so  whei*e  the  fund,  through  his 
eiTor,  is  in  danger  of  being  unfairly  distributed. 

The  receiver  owes  a  like  duty  to  all  claimants  upon  the  fund ;  and  it  is 
his  duty,  as  far  as  possible,  to  see  that  each  has  an  equal  opportunity 
to  enfoi-ce  his  cbum. 

A  receiver  of  such  a  company  obtained  an  order  as  prescribed  by  statute 
(2  R.  S.,  467,  }  56),  for  publication  of  notice  to  creditors,  requiring  them 
to  exhibit  their  claims  -within  a  time  i^ecified.  Before  the  expii*ation  of 
the  time  the  receiver  addressed  a  cii-cular  to  policy-holders,  to  the  effect 
that  policies  in  force  on  the  books  of  the  company  would  be  allowed 
without  subjecting  their  holders  to  further  proof ;  misled  by  such  cir- 
cular the  holders  of  such  policies  did  not  make  proof  of  their  claims. 
These  were  objected  to  by  other  ci*editors,  and  were  rejected  by  the  ref- 
ei'ee  to  whom  it  was  referred  to  take  proof  as  to  distribution  of  the  assets. 
Whereupon,  and  before  any  dividend  had  been  made,  the  receiver 
applied  for  and  obtained  an  order  giving  two  months  further  time  within 
which  such  claims  could  be  pi^esented  and  established  before  the  referee. 
Hdd,  that  the  receiver  was  authorized  in  making  the  apptication  ;  that 
the  court  had  power»  in  its  discretion,  to  gi*ant  it ;  and  that  the  exercise 
of  this  discretion  was  not  reviewable  hei*e. 

In  re  H.  P,  and  M,  Ins.  Co,  (45  N.  Y.,  810),  limited  and  distingmshed. 

The  power  and  discretion  of  the  court  in  reference  to  publication  of  notice 
in  such  case,  may  be  exercised  to  the  same  extent  as  in  other  proceed' 
ings  or  actions,  save  that  the  notice  must  be  for  '*not  less  thaft  six  • 
months'*  (}  56);  and  the  power  of  the  court  is  not  exhausted  by  making 
an  order. 

(Argued  December  9,  1879 ;  decided  December  19,  1879.) 

Afpeai,  from  order  of  the  General  Term  of  the  Supremo 
Court,  in  the  firet  judicial  department,  affirming  an  order  of 
Si^cial  Term,  granted  on  the  application  of  Wm.  H.  Wick- 
ham,  receiver  of  said  The  Security  Life  Insurance  and 
Annuity  Company,  as  follows : 

**  Ordered,  that  said  receiver  be  and  he  hereby  is  author- 
ized to  notify  all  persons,  who  by  the  books  of  said  com- 
pany in  his  possession  appear  to  have  claims,  not  yet  pre* 
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scntcd  :igaini5t  said  company,  to  present  their  claims  to  said 
receiver  within  two  mouths  from  the  date  of  this  order ;  and 
said  receiver  is  hereby  authorized  and  directed  to  admit  as 
against  (lie  funds  in  his  hands  as  receiver,  all  claims  which 
shall  ])e  satisfactorily  cstaljlishcd  before  him  by  the  time 
speci(l.;(l :  that  all  such  claims  bo  estimated  aud  valued  upon 
the  principles  laid  down  in  tlio  referee's  reiwrt  mentioned  in 
said  pet;ti(m,  and  be  placed  upon  the  dividend  li:5t  of  sjiid 
receiver,  suLJect  to  all  changes  and  modifications  which  may 
hereafter  be  made  in  said  referee's  report" 

Said  order  was  granted  upon  the  petition  of  the  receiver, 
which  stilted,  in  substance,  that  under  an  order  of  the  court, 
duly  granted  Fcbniary  26,  1877,  he  published  a  notice  pur-' 
suant  to  the  statute  requiring  all  creditors  of  said  company 
and  all  persons  havin<^  claims  of  an}'-  kind  against  it  to 
exhibit  them  to  him,  and  to  become  parties  to  the  proceed- 
ing on  or  before  September  3,  1877,  and  that  on  failure  so 
to  do  they  would  be  precluded  from  all  benefit  of  the  order 
or  decree  which  might  be  made  iu  the  proceeding,  and  from 
any  distril)utive  share  of  the  assets  mider  such  order  or 
decree.  That  said  petitioner,  under  advice  of  his  counsel, 
issued  a  circular  to  holders  of  policies  iu  force  at  the  time  of 
his  appointment,  of  which  there  Were  a  large  number,  all  the 
facts  in  relation  to  which  appeared  upon  the  books  of  the 
comj[)any,  to  the  effect  that  he  would  assume  all  policies  in 
force  ou  the  books  of  the  company  at  the  date  of  its  fail- 
ure were  claims  against  the  company  for  their  reserve  value, 
witliout  subjecting  creditors  to  fiiilher  proof.  That  ou 
December  31,  1877,  upon  the  petitioner's  application,  a 
referee  was  appointed  by  order  of  the  court  to  take  proof 
^and  rejwrt,  among  other  things,  as  to  those  entitled  to  par- 
ticipate in  the  fimd  in  the  hands  of  the  receiver,  and  their 
respective  shares  ;  that  upon  the  hearing  before  said  referee 
certain  creditor$  objected  to  the  allowance  of  any  claims, 
except  on  the  part  of  those  who  had  ma<le  formal  pix)of  of 
their  claims ;  that  the  referee  made  and  filed  his  report  Sep- 
tember 20,  1878,  in  which  he  finds  that  only  those  creditors 
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who  had  foruierly  made  claims  were  entitled  to  share  in  the 
distriI>utioii ;  that  said  report  was  confirmed  by  order  of 
the  court  February  19, 1879  j  and  that  it  would  be  mequitable 
to  debar  from  a  participation  those  who,  in  reliance  upon 
the  ckcular,  had  failed  to  formally  present  their  claihis. 

'  WiUiam  Barnes^  for  appellants.  The  receiver  had  no 
right  to  apply  to  the  court  for  an  order,  giving  further  time, 
for  creditors  to  present  claims.  {In  re  Colvin,  3  J.  Chy., 
280,  3Q3;  Corny n  v.  Smithy  1  Hogan,  82;  Kerr  on  Rccrs. 
[Bispham  2  cd.],  221,  222;  Edwards  on  Eccrs.,  3,  12,  22; 
Tracy  v.  First  Nal.  Bk.  of  Selma,  37  N.  Y.,  523;  2  Waits' 
Pr.,  245;  Miller  \.  ElJdns,  3  L.  J.  [First  Series],  128,  129; 
Ireland  \.  UadCy  7  Bcav.,  55,  56;  Parker  y.  Dunn,  8  id., 
497;  Clarke  v.  Fisher,  feuu.  &  Scul.,  684;  Duke  of  Dorset 
V.  Crosbie,  id.,  683;  Evans  v.  Taylor^  id.,  681;  Earl  of 
Kilkenny^  7  Irish  Eq.,  591;  In  re  Ilanmxmy  F.  and  M.  Iwi. 
Co,,  45  N.  Y.,  310,  315,  316,  317;  9  Abb.  Pr.  [N.  S.]  349, 
358.)  When  the  time  to  appeal  is  fixed  by  statute  the  court 
cannot  lawfully  extend  the  statute  time.  {Salles  v.  Bartler, 
27  N.  Y.,  638;  WaiVs  Old  Code,  648,  652,  notes,  [c.];  WaU 
V.  Van  Allen,  22  N.  Y.,  321;  Jacksony.  TF/^eiw^-n,  5  Wend., 
13(1) 

Hamilton  Cole,  for  respondents.  The  court  had  power  to 
grant  the  receiver's  application.  (iV.  Y.  Ice  Co.  v.  j^.  W. 
Ins.  Co.,  23  N.  Y.,  361;  Buckingham  v.  Dickinson,  54  id., 
,682.)  General  rcceivci-s  have  a  standing  in  court  to  protect 
the  rights  of  those  whom  they  represent,  and  thoy  may 
defend  one  class  of  claimants  against  another.    (7  IN  Y.,  222.) 

DanfortHj.J.  This  case  has  lately  been  before  us,  but 
on  this  appeal  presents  a  new  question.  It  was  then  decided 
that  the  referee  did  not  err  m  rejecting  certain  claims  upon 
the  ground  that  they  had  not  been  presented  within  the  time 
limited  by  an  order  made  by  the  Supreme  Court  on  tlie  26th 
day  of  February,  1877,  to  the  efiect  that  notice  should  be 


270     Peg.  ex  rel.  Att,  Gbn.  c.  Sec.  L.  Ins.  and  Ann.  Co-  [Dec, 


Opinion  of  the  Court,  per  Dakforth,  J. 


published  requiring  all  persons  having  chiims  of  any  kind 
again;5i  the  above  named  company  to  exhibit  them  to  the 
receiver  and  become  parties  to  the  proceeding  within  six 
months  from  the  time  of  the  firet  publication  of  the  order. 
(78  N.*  Y.,  116.)  But  upon  this  jwint  nothing  more  was 
decided.  The  order  gave  the  referee  jurisdiction,  and 
by  its  temki,  claims  not  presented  within  the  time  speci- 
fied were  precluded  from  any  benefit  under  those  pro- 
ceedings. The  order  was  a  guide  to  the  referee  and  he 
waa  bound  by  it.  But  a  very  diflerent  question  is  now  before 
ns.  It  appears  that  after  obtaining  the  order  referred  to  and 
before  the  expimtion  of  the  time  thereby  limited,  the  receiver 
addressed  a  circular  to  a  lai*ge  number  of  policy-holders, 
saying  in  substance  that  policies  in  force  on  the  books  of  the 
comi>imy  were  claims  against  it  for  their  reserve  value  and 
would  Ijc  allowed  without  subjecting  their  holdera  to  the 
expense  of  further  proof.  Misled  by  this  notice  the  credi- 
tors did  not  make  formal  proof  of  claims  answering  the  above 
description, —  and  when  brought  forward  they  were  objected 
to  by  certain  creditors  and  are  the  ones  rejected  by  the  referee. 
The  receiver  thereafter  applied  by  petition  to  the  Supreme 
Coui-t,  stating  these  facts,  and  on  the  2d  day  of  May,  1879, 
obtjiined  an  order  giving  two  months  fuilher  time  within  wliich 
such  claims  could  be  presented  and  established  before  the 
referee.  This  order  has  been  affirmed  by  the  General  Term. 
The  appellants  in  this  court  are  policy-holders  whose  claims 
were  presented  to  the  referee  and  allowed  under  the  order  of 
February  abov^  referred  to.  The  learned  counsel  for  the 
appellants  contends  that  the  receiver  has  no  standing  in  court, 
that  he  can  be  heard  only  as  to  "  his  fees  and  compensation  " 
and  had  no  right  to  be  heard  upon  the  motion  which 
resulted  in  the  order  appealed  from ;  and,  second^  that 
the  court  itself  had  no  power  to  grant  the  order.  Uiwn 
both  questions  we  think  he  is  in  error.  Since  the  receiver  is 
an  officer,  or,  as  he  is  sometimes  called,  <*the  hand" — of 
the  court,  it  would  be  singular  if  he  could  not  at  any  time  go  to 
it  with  his  complaint  or  for  instructions  in  regard  to  any  mat- 
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tcr  touching  the  fund  placed  in  his  custody,  and  more  especi- 
ally when,  as  in  the  case  before  us,  it  is  in  danger,  through  his 
own  error,  of  being  unfairly  distributed.  He  is  not  to  advo- 
cate the  cause  of  one  claimant  as  against  another,  —  between 
them  he  is  indifferent,  owing  a  like  duty  to  all, — and  for  that 
very  reason  should  as  far  as  possible,  see  to  it  that  each  has 
an  equal  opportunity  to  enforce  his  claim.  He  stands  as 
their  representative  and  is  bound  to  give  them  reasonable  aid. 
(GUleU  V.  Moody,  3  Com.,  488;  People  ez^  rel.  v.  Security 
Life  Ins.  Co.,  71  N.  Y.,  222.)  Next,  as  to  the  power  of  the 
Supreme  Comij  over  the  proceeding  in  question.  The  pro- 
ceeding is  in  equity  under  the  provisions  of  the  statute  (2 
R.  S.,  p.  462,  tit.  4,  art.  2,  part  III,  chap.  VIII ),  and,  so  far 
as  the  point  before  us  is  concerned,  mider  section  56,  page 
466.  This  section  obviates  the  necessity  of  separate  suits 
and  prescribes  a  short  method  of  obtaining  the  benefit  of  a 
decree  for  all  the  creditor,  so  far  as  it  relates  to  the  corpo- 
rate property  and  effects  {Judson  v.  The  Rossie  Galena 
Company  and  others,  9  Paige,  598),  and  the  power  of  the 
court  over  the  proceeding  is  the  same  as  it  would  be  over  a 
final  decree  obtained  in  a  creditor's  suit  commenced  for  the 
benefit  of  all  parties.  In  such  a  case  it  is  well  settled  that 
a  creditor,  upon  a  proper  case  made  by  petition,  may  be 
permitted  to  come  in  and  prove  his  debt  at  any  time  while 
the  fund  or  any  part  thereof  is  under  the  control  of  the 
court,  notwithstanding  the  time  limited  by  the  master  for 
the  creditor  to  come  in  and  prove  their  debts  had  expired 
{Brooks  V.  Gibbons,  4  Paige,  374),  or,  as  is  elsewhere  said, 
**  the  necrlect  or  omission  of  one  will  not  preclude  his  right 
to  be  afterwards  let  in,  provided  the  other  creditora  are 
placed  in  no  worse  condition  thaji  if  all  had  come  in  at  the 
same  time"  {Pratt  v.  liathbone,  7  Paige,  269;  Warner  y. 
Hoffman,  4  Edwards'  Ch'y  R.,  393),  and  the  same  rule  has 
been  applied  in  proceedings  against  corporations.  {Judson 
V.  TlieJlossie  Galena  Co.,  9  Paige,  598;  MaUerofthe  City 
Bank  of  Buffalo^  10  id.,  378.)  The  case  befoi-e  us  is 
within  both  conditions.     No  dividend  has  been  made. 
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Nor  is  the  power  of  the  court  limited  by  statute  except 
in  one  particular.  The  propriety  or  necessity  of  the  order 
is  to  bo  deteimiued  by  the  court ;  it  may  direct  the  manner 
of  its  publiciition, — ^the  time  within  which  the  creditoi-s  may 
come  in  may  be  prescribed  by  the  court.  It  must  be  a 
reasonable  time  ;  but,  —  and  this  is  the  only  statutory  com- 
mtuid,  —  it  must  be  **  not  less  than  six  months."  It  may  be 
more.  (§  56,  ante»)  In  all  else  the  judgment  and  discretion 
of  the  court  may  be  exercised,  to  the  same  extent  as  in  other 
proceedings  or  actions.  Subject  therefore  to  this  limitation, 
the  time  within  which  demands  shall  be  presented  is  pre- 
scribed by  the  court,  and  the  case  is  unlike  that  of  an  appeal, 
to  which  the  learned  counsel  for  the  appellant  refers,  where 
the  time  within  which  it  must  be  taken  is  fixed '  by  statute, 
and  tliat  the  court  caimot  extend  it,  is  well  settled.  {Salles 
V.  Butler,  27  N.  Y.,  638;  Wail  v.  Van  Allen,  22  id., 
321.)  But  in  the  case  before  us  the  power  is  given  to  the 
court,  and  it  was  not  exhausted  by  the  making  of  the  first 
order.  A  longer  time  might  have  been  given  by  that  order, 
or  upon  cause  shown  the  time  thei*ein  specified  coidd  have 
been  extended,  or  it  having  expired,  it  would  have  been  a 
matter  of  couree  to  relieve  a  creditor  from  default  upon  suf- 
ficient cause  shown.  This  would  follow  from  the  control 
which  the  court  has  over  its  own  orders  and  judgments. 
The  case  of  the  Harmoni/  F,  and  M.  Ins,  Co.  (45  N.  Y.,  310), 
is  not  to  the  contrary.  There  the  .Supreme  Court  had 
denied  an  application  similar  to  the  one  now  imder  review 
and  arising  in  like  i)r()ceedings,  under  the  same  statute. 
Upon  appeal  to  this  court,  Groveb,  J.,  was  of  the  opinion 
that  the  court  below  had  no  power  to  grant  the  relief  sought 
for,  or  extend  the  time  specified  in  the  order  ;  but  also,  if  it 
had,  that  it  was  a  power  to  be  exercised  at  its  discretion. 
Judge  Allen  wits  of  the  oi)inion  that  the  Supreme  Court 
liad  the  power  but  that  its  exercise  was  discretionary  and 
not  subject  to  review  in  this  court.  Folger,  J.,  concurred 
in  Judge  Allen's  opinion,  and  the  other  judges  expressed 
no  opinion  upon  the  question  of  the  power  of  the  Supreme 
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Court  to  grant  the  relief  sought.  That  decision  thcrefoi-o 
nitiy  well  stand  upon  the  rcusoua  assigned  in  the  opinion  of 
Judge  Allen,  and  the  second  grouud  stated  by  Judge 
Grover,  in  which  all  the  members  of  the  court  seem  to 
huve  concurred.  We  are  of  the  opinion  that  the  matter 
rested  in  the  discretion  of  the  Supreme  Court,  that 
tills  appeal  is  not  well  takeu  and  should  be  dismissed,  with 
cobta. 

All  concur. 

Appeal  dismissed. 


James  BcrBKlTr,  Respondent,  v.  Willum  HATtFRTt  et  al., 
Appellants. 

By  a  Inaae  from  the  owners  of  certain  premises  in  the  county  of  Queens  it 
was  ngreftd  in  Bnbstance  that,  "a^apartcf  IbeconHdenitionof  the  letting,' 
tlie  iraprovepientjj  biiilt  or  to  )>e  built  upon  the  premises  by  the  leaaoe  I 
shoulil  i«vert  to  the  lessors  at  the  expiration  of  the  tei-m,  and  tliat  the  I 
lessee  would  leave  them  upon  the  pi'emi^eB ;  also,  that  the  leeaee  would 
insure  for  half  the  cost  of  the  Imililings  built  or  to  be  built  upon  the 
pi-emiMM,  and  in  case  of  fii'C  would  devulethe  proceeds  U>  the re.erection 
or  i-eetoration  of  the  impi-ovements  de>!ti-oyed ;  in  case  of  default  in  any  of 
the  covenant!),  on  the  part  of  the  lessee,  the  lesaor  had  the  li^ht  to 
re-ent*r.  Piainliff,  under  a  contract  with  the  lessee,  erected  a  building 
upon  the.  pi-emiBea.  The  lessors  lived  near  the  premises,  saw  the  build- 
ing from  time  to  time  wliile  ptiuntifT  was  eng^ed  in  its  erection,  and 
made  no  objection.  In  an  action  to  foreclose  a  mechanic's  lien,  hdd,  that 
the  leasee  was  permitted  by  the  ownera  to  erect  the  building-  within  the 
meaning  of  the  mechanic's  lien  law  for  said  county  (§  1,  chap.  478,  Laws 
of  lftli2) ;  and  tbut  the  s^d  lien  was  valid  and  enforceable  against  the 
land. 

Conklin  v.  Bavrr  (fi2  N.  Y.,  620) ;  Knapp  v.  Brotmi  {45  id.,  207) ;  Mvldoon 
V.  PIU  {M  id.,  2H3),  distinjruished. 

The  notice  of  Hen  filed  did  not  allege  that  the  owners  permitted  the  lessee 
to  build,  but  that  they  pei-mitted  the  plaintiff  to  furnisli  the  work  and 
material  j  it  sperffied  the  amount  of  the  claim,  the  pei-aon  aijainst 
whom  it  was  made,  and  the  name  of  the  owner  nnd  the  situation  of  (he 
buildinK,  particularly  descHbing  the  land  j  it  alw)  stilted  that  the  work 
■ad  material  were  ftirnisihi^d  ;)ursuant  to  a  co^itriict  with  the  lessee. 
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Hdd,  that  the  notice  was  sufficient ;  that  it  was  not  necessai*y  to  state 
therein  the  permission  of  the  owner,  this  was  simply  a  fact  to  bo  alleged 
in  the  complaint. 

(Argued  December  12, 1879 ;  decided  December  19,  1879.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department.,  affirming 
a  judgment  in  favor  of  plaintift*  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury.  (Rej)ortcd  below,  14 
Hun,  581.) 

This  action  was  brought  to  foreclose  a  mechanic's  lien 
upon  certain  premises  in  the  county  of  Queens. 

The  facts  appear  sufficiently  in  the  opinion. 

Philip  S.  CrooJce,  for  appellants.  The  lessee  could  not 
incumbct  the  land  with  the  price  of  materials  and  labor  put 
upon  it  without  the  express  permission  or  direction  of  his 
landlord.  The  permission  contemplated  by  the  statute  must 
be  actual.  {Conldin  v.  Bauer,  G2  N.  Y.,  620;  Bouv.  L. 
Diet.  **  Permission  ;  "  lioUnis  v.  CrojiSj  45  N.  Y.,  7GC;  Laws 
18G2,  chap.  478;  Kiiapp  v.  Jackson,  45  N.  Y.,  207,  211; 
Muldoon  V.  FtU,  54  id.,  260.) 

Julien  T.  Davies,  for  respondent.  The  lessee  was  the 
owner  of  the  land  within  chapter  478  of  Laws  of  1862,  and 
his  interest  was  subject  to  a  lien  under  it.  {Knapp  v.  Brawn, 
45  N.  Y.,  212;  Loonie  v.  Ilogan,  5  Seld.,  435;  Ombonyv, 
Janes,  19  N.  Y.,  234;  Rollins  v.  Cross,  45  id.,  766;  HackeU 
V.  Badeau,  63  id.,  476;  Otis  v.  Cusack,  43  Barb.,  546.) 
Under  a  contract  for  the  sale  of  real  estate  where  the  vendor , 
agrees  to  loan  the  vendee  money  to  erect  buildings  thereon,  ^ 
and  to  give  him  a  deed  when  they  are  completed,  at  the  same 
time  taking  back  a  mortgage  for  part  of  the  piu'chjise  money, 
permission  will  be  drawn  from  the  terms  of  the  contract 
which  will  support  a  mechanic's  lien  filed  against  the  land 
itself  and  the  vendor's  interest.  {Gates  v.  Wliitcomb,  4  Hun, 
137;  Riley  v.  Watson,  3  id.,  568;  Hart  v.  Wheeler.  1  T.  &  C, 
403;  Hackett  v.  Badeau,  63  N.  Y.,  476;  Wheeled  v.  Scqfield, 
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67  id.,  314;  6  Hun,  655.)  The  notices  of  lien  filed  by 
plaintiff  were  not  defective.  (Laws  1862,  chap.  478,  §  3, 
p.  947.)  The  objection  to  the  form  of  the  notices  is  made 
too  late.  {Ilubbell  v.  Schreyer,  15  Abb,  Pr.  [X.  S.],  300; 
Mcran  v.  Chase^  52  N.  Y.,  346;  Darrow  v.  Morgaii^  65 
id.,  333.) 

Eabl,  J.  This  is  an  action  to  foreclose  a  mechanic's  lien 
under  chapter  478  of  the  Liiws  of  18G2.  Section  one  of 
that  act  provides,  that  **any  per^n  who  ^hull  hereafter 
l^erform  any  labor  or  furnish  any  materials  in  building, 
altering  or  repairing  any  house,  building,  etc.  by  virtue  of 
any  contract  with  the  owner  thereof  or  his  agent,  or  with  any 
contractor  or  sub-contractor,  or  any  person  permitted  by  the 
owner  of  such  lands  to  build,  repair,  alter  or  improve,  as 
aforesaid,  within  the  county  of  Kings  or  Queens,  shall,  upon 
filing  th^  notice  prescrilKnl  in  the  third  section  of  this  act, 
\\\\y%  a  lien  for  the  value  of  such  labor  and  materials  upon 
such  hi>use,  building  and  appurtenances,  and  upon  the  lot  of 
land  upon  which  the  same  stand,  to  the  extent  of  the  right, 
title  and  interest,  at  that  time  existing,  of  such  owner,  in  the 
manner  and  to  the  extent  hereinafter  provided,"  etc.  In 
this  case,  defendants  Harper  and  Elder t  owned  some  land  in 
Queens  county  and  leased  the  same  to  Davis.  Under  a  contract 
with  Davis,  plaintiff  erected  thereon  a  certain  building ; 
and  the  main  question  to  be  determined  is  whether  such 
building  was  erected  by  the  permission  of  the  owners  Harper 
and  Eldert,  within  the  meaning  of  the  act.  We  think  it  was 
so  erected. 

It  is  clear  that  the  erection  of  the  building  was  within  the 
contemplation  of  the  parties  to  the  lease  at  the  time  of  its 
execution.  The  term  was  eight  years,  at  an  annual  rent. 
It  IS  expressly  agreed  in  the  lease,  '*  as  part  of  the  consider- 
ation of  the  said  letting,  that  the  improvements  built  or  to 
be  built  upon  the  premises  are  to  revert  to  the  parties  of  the 
first  part  at  the  expinition  of  this  lease,  to  belong  to  them 
without  further  consideration  therefor,"  and  that  the  lessee 
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will  leave  such  improvements  upon  the  premises  for  the 
benefit  of  the  lessors  ;  and  it  is  further  agreed  that  the  lessee 
**  will  insure  against  fire  in  some  company,  to  be  approved 
of  by  the  parties  of  the  fii"st  part,  for  at  least  one-half  the 
amount  or  cost  of  the  buildings  erected  and  to  be  erected  on 
the  premises,  and  to  maintain  the  same  during  said  term, 
and  in  case  of  fire  to  devote  the  proceeds  of  such  insurance 
to  the  re-erection  or  restoration  of  sucli  improvements  so 
burnt  or  destroyed."  It  is  also  provided  in  the  Iciise  that, 
in  case  of  default  in  the  payment  of  the  rent,  or  in  any  of  the 
covenants  contained  in  the  lease,  the  lessors  are  to  have  the 
right  of  re-entry.  It  is  tlius  clear  that  the  lessors  had  an 
interest  jn  the  ei-ection  of  the  building  —  a  greater  interest 
even  than  the  lessee.  Durin<r  the  term  of  the  lease  the 
building  is  to  them  a  security  for  the  performance  by  the 
lessee  of  his  covenants,  as  it  is  to  come  to  tlicm  at  once  in  case 
of  his  default.  It  is  to  belong  to  them  at  the  expiration  of 
the  lease,  and  during  the  temi  the  lessee  is  to  keep  it  insured 
for  their  benefit,  and  to  restore  it  if  destroyed  by  fire.  In 
addition  to  this  the  lessors  lived  near  the  premises  and  saw 
the  building-  from  time  to  time  while  plaintiff  was  engaged 
in  its  erection,  and  made  no  objection  to  the  erection  of  the 
same.  Under  such  circumstances,  we  think  the  learned  judge 
at  Special  Term  was  fully  warranted  in  finding  that  Davis 
Wiis  permitted  by  the  owners  to  erect  the  building. 

In  Gonklm  v.  Bauer  (62  N.  Y.,  620),  the  building  was 
erected  for  a  person  to  whom  the  owners  had  agi'eed  by  parol 
to  sell  the  land ;  and  the  jury  fomid,  upon  conflicthig  evi- 
dence, that  there  was  no  permission  by  the  ownei-s.  That 
case  is  unlike  this  and  is  no  authority  to  uphold  the  conten- 
tion of  these  defendants.  In  Rollin  v.  Cross  (45  N.  Y., 
7G6),  the  defendant,  Mrs.  Cross,  entered  into  a  contract  for 
the  purchiise  of  land  from  Betts.  She  had  an  undei-stand- 
ing  with  Goodwin  that  a  house  was  to  be  built  upon  it  for 
him  and  his  family,  and  that  she  was  to  advance  money  to 
assist  him  in  building  it.  Goodwin,  in  November,  1867, 
made  a  contract  with  Pick  to  build  for  him  a  house  upon 
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the  land,  and  under  such  contract  Pick  and  his  assignee  £ol- 
lin  did  work  and  furnished  matei'ial  in  the  erection  of  the 
house.  In  Jamuiry,  1868,  Betts  conveyed  the  laud  to  Mi's. 
Cross,  in  pui'suauce  of  his  contract  with  her,  aud  in  April 
thereafter  she  conveyed  the  property  to  Rushmore.  It  was 
held  that  under  the  language  of  the  act  of  1862,  Mra.  Cross, 
while  she  was  merely  an  equitable  owner,  having  the  con- 
tract of  purchase,  but  no  deed,  was  not  an  owner,  within 
the  meaning  of  the  statute  ;  but  that  if  any  equitable  owner, 
in  such  a  ca^c,  permits  a  building  to  be  erected,  and,  before 
lien  filed,  by  the  performance  of  a  contract  of  purchase 
becomes  the  legal  o^vner,  the  conveyance  will  be  held  to 
relate  to  the  time  when  the  contract  of  purchase  was  made, 
and  such  owner  to  be  within  the  statute  ;  and  the  lien  filed 
against  her  as  owner,  Ixsfore  her  conveyance  to  Rushmore, 
was  enforced,  because  she  permitted  Goodwhi  to  build  upon 
the  land. 

The  case  of  Knapp  v.  Brawn  (45  N.  Y.,  207),  arose  under 
the  act  chapter  500  of  the  Laws  of  1863,  the  mechanic's 
lien  law,  relating  to  the  city  of  New  York.  That  law  is 
unlike  the  one  governing  this  case  in  some  important  features. 
In  that  case  there  was  a  lease  very  much  like  the  one  in  this 
case,  and  the  lessor  Wiis  to  have,  at  the  expiiation  of  the 
term,  certain  improvements  to  be  made  by  the  lessee.  The 
plaintiff  furnished  work  and  material,  under  a  contract  with 
the  lessee,  and  attempted  to  enforce  a  lien  for  them  against 
the  lessor  as  owner ;  and  the  couH  held,  construing  the  lan- 
guage of  that  statute,  that  no  lien  could  be  created  upon  the 
interest  of  any  person  tis  owner  of  the  land,  except  such 
person  had  either  himself  or  by  his  agent  entered  into  a  (ion- 
tract  for  doing  the  work,  either  express  or  implied ;  and 
that  the  lien  was  only  authorized  as  against  ownei-s  so  con- 
tracting for  or  employing  persons  to  do  the  work.  A  simi- 
lar decision,  under  the  same  statute,  was  made  in  Muldoon 
V.  Pitt  (54  N.  Y.,  269).  Without  further  commenting  upon 
cases,  it  is  sufficient  to  say  that  there  is  no  authority  uphold- 
ing the  .contention  of  these  defendants. 
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The  learned  counsel  for  the  dcfenduuts.  al^o  claiiud  that 
there  was  such  a  defect  iu  the  uotice  of  lien  filed  that 
the  plaintiff  acquired  no  lien,  and  hence  that  his  judgment 
should  be  revei-sed.  This  claim  is  not  well  founded.  The 
1  statute  authorizes  the  lien  because  the  plaintiff  furnished 
work  and  material  to  Davis,  who  was  permitted  by  the  owners 
to  build.  There  is  no  allegation  in  the  notice  of  lieu  that  the 
owners  permitted  Davis  to  build,  but  the  allegation  is  that 
the  ovvnei*s  permitted  the  plaintiff  to  furnish  the  work  and 
material.  Section  three  of  the  act  specifies  what  the  notice 
must  contain.  It  must  specify  the  amount  of  the  claim,  the 
person  against  whom  the  claim  is  made,  the  name  of  tlie 
owner,  and  the  situation  of  the  building.  All  this  is  specified 
in  this  notice.  It  specifies  the  amount  of  the  claim  and 
what  it  is  for,  that  the  work  and  material  were  furnished  in 
pursuance  of  a  contract  with  Davis ;  that  these  defendants 
and  Davis  WQre  the  owners  of  the  land,  and  the  land  is  par- 
ticularly described.  The  statement  as  to  the  permission  of 
the  ownei-s  was  wlioUy  unnecessary  and  cannot  vitiate  a 
notice  otherwise  sufficient.  It  was  necessary  that  the  com- 
plaint should  contain  a  proper  allegation  as  to  the  permis- 
sion ;  and,  as  amended,  it  does  contain  it. 

Therefore,  finding  no  error,  the  judgment  should  be 
affirmed,  with  costs. 

All  concur,  except  Melleb,  J.,  dissenting. 

Judgment  affirmed. 
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7D   97» 

The  People  ex  reL,  Abram  H.  Dailet  et  al.,  Respondents,        1??_1« 
V.  Walter  L.  Livingston,  Ajipellant, 

The  proyitaaoB  of  the  act  of  1S1%  **  to  I'egalate  electicnw  in  the  dty  of 
Brooklyn  **  (}$  12,  lSi»  chap.  675,  Laws  of  1872),  providing  fur  preBei*ving 
the  baUotoy  are  germane  to  the  subject  expressed  in  the  title ;  their 
incorporation  in  the  act,  therefoi'e,  does  not  render  it  violative  of  tho 
provision  of  the  State  constitution,  declaring  that  no  piivate  or  local 
bill  shall  embrace  more  than  one  subject ;  and  that  shall  be  expressed 
in  the  tiUe.     (Art.  S,  }  16.) 

The  provision  of  said  act  ( ( 13),  requiiing  the  board  of  canvassers  to 
deposit  the  ballot-boxes  in  the  department  of  police,  does  not  require 
the  canvassers  personally  to  carry  the  boxes  to  the  police  department, 
nor  does  it  require  the  boxes  to  be  deposited  at  police  headquai'tera ;  a 
delivery  of  the  boxes  by  the  canvassera  to  police  officers  assigned  fdr 
that  purpose,  and  a  deposit  of  said  boxes  by  such  officers  in  the  precint 
station-houses,  is  a  substantial  compliance  with  the  provision. 

The  provision  i-equiring,  that  after  the  canvass  is  completed  and  the 
ballots  retui-ned  to^the  boxes,  said  boxes  shall  be  "securely  sealed 
up  by  the  canvassers,"  contemplates  that  the  boxes  shall  be  so  sealed 
that  they  cannot  be  oi>ened  without  breaking  the  sealing. 

Whci-e  the  inspectoi-s  sealed  the  a^iertures  to  the  boxes,  through  which  the 
ballots  were  inserted,  and  the  canvassers  did  not  remove  these  seals, 
but  delivei'ed  the  boxes  to  the  police  department  without  further  sealing,  ' 

hdd,  that  this  was  not  a  compliance  with  the  act. 

But,  heldf  that  this  pi*ovision  was  directory  only,  and  whei*e  it  is  proved  satis- 
factorily that  the  boxes  had  been  kept  "undisturbed  and  inviolate,'' 
the  omission  of  the  canvassers  to  seal  up  the  >  oxes,  as  contemplated, 
does  not  render  the  ballots  inadmisslHe  as  evidence. 

TSie  burden  of  pix)ofi  however,  is  upon  a  party  pi*oducing  the  ballot-boxes 
to  show  to  the  satisfaction  of  a  jury  that  they  have  been  kept  undi»- 
tart>ed  and  inviolate ;  it  is  not  sufficient  that  a  mere  probability  of 
security  is  proved,  the  fact  must  be  shown  with  a  reasonable  degi'ee  of 
certainty. 

The  use  of  the  ballots  so  preserved,  as  evidence,  is  not  limited  to  cases 
of  city  officers  mei-ely,  they  ai-e  admissible  as  well  in  cases  of  other  offi- 
cers voted  for  in  the  city  of  Brooklyn. 

In  an  action  of  quo  warranto  wherein  the  ballot-boxes  wera  pixxluoed  and 
the  ballots  received  in  evidence  to  impeach  the  accuracy  of  the  returns  of 
the  inspectors  of  election,  and  wherein  it  appeared  that  the  boxes  had  not 
been  sealed  up  by  the  canvassera,  and  had  been  kept  insecurely,  so 
that  the  question  whether  the  ballots  were  the  identical  ones  voted  was 
oneof  iactfor  the  jury,  the  coni*t  instructed  the  juiy,  in  substance,  that  to 
justify  their  rejection,  it  must  appear  affirmatively  by  direct  evidence, 
or  from  circumstances,  that  the  boxes  had  been  tampei^ed  with,  held, 
«nt)r;  .and  .that  the  «iTor  was  fatal  to  the  Judgoaent 
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It  is  not  essential,  in  an  exception  to  a  portion  of  a  cbarge^  to  repeat  th.a 
language  excepted  to,  although  this  is  strictly  the  moi'e accurate  practice  ; 
it  is  sufficient  if  the  portion  objected  to  is  i)ointed  out  with  such  accu- 
racy that  thei*e  can  be  no  misappi^ehension  as  to  the  application  of  the 
exception. 

People  ex  reL  Dailey  v.  Limiigston,  (18  Hun,  59),  revei'sed. 

(Argued  October  3, 1879 ;  dedded  Deceml>er  19^  1379.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  de^iartment,  affirming 
a  judgment  in  favor  of  relator,  entered  upon  a  verdict. 
(Reported  below,  18  Ilun,  59.) 

The  nature  of  the  action  and  the  facts  are  set  forth 
sufficiently  in  the  opinion. 

Walter  X.  Livingston^  appellant  in  person.  It  was  error 
to  allow  a  recount  of  the  ballot-boxes  chapter  571  of  Laws 
of  1872,  respecting  the  sealing  and  custody  of  them  nc.t 
having  been  complied  with.  (  Wai*rall  v.  Parmeleey  1  N.  Y., 
519;  JBairdy.  Gillette  47  id.,  186;  Starfnrd  v.  liarrona^  43 
id.,  200;  Williams  v.  mch,  18  id.,  546;  1  Kent's  Com., 
462;  1Fa?ferv.  J^omis,  20  Wend.,  561;  McCluskei/ v.  Cro?7i- 
weUy  1  Kern.,  601;  Neicellx.  People,  3  Seld.,  97;  Dryfiiss 
V.  Budgesy  45  Miss.,  247;  In  re  Em.  Ind.  Sv^gs  Bk.,  8  W. 
Dig.,  208,  212;  Sedgwick  on  Stat,  and  Const.  Law,  368; 
People  V.  Scheimerhom,  19  Barb.,  558;  Cook  v.  Kellify  12 
Abb.  Pr.,  35,  36;  affir'd  14  id.,  466;  Dwai^ris  on  Stats., 
641;  Hardmann  v.  Bowen,  39  N.  Y.,  199;  Smith  y.  People^ 
47  id.,  339;  6  Abb.  [N.  S.],  276;  1  Greenl.  Laws  of  N.  Y., 
316;  Laws  of  1799,  chap.  51;  Jackson  v.  Hobby y  20  J.  R., 
357,  361;  Richardson  y.  Gere,  21  Wend.,  166,  157;  People 
V.  Hodden,  3  Denio,  220;  Fleming  v.  Halendeck,  7  Barb., 
271;  Smith  v.  Randall^  3  Hill,  495;  Peopfe  v.  Sackett,  14 
Mich.,  329;  Am.  Law  of  Elections,  §  277;  Goodwin  v. 
Wilson,  42d  Congress  ;  Butler  v.  hehman,  1  Bartlett,  354; 
Kline  v.  Verree,  1  id.,  381.)  A  recount  was  error,  because 
the  evidence  showed  affirmatively  that  the  ballots  had  been 
unsafely  kept,  and  ia  auL'h.  &  way  as  to  nmli^c  tuin[^)ering  with 
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them  eusy.  (Mccreary's  Am.  Law  of  Elections,  209,  210; 
Butler  V.  Lehman,  1  Bartlett,  354;  jL^ine  v.  Verree^  id.,  38; 
1  id.,  17G;  Archer  v.  Allen,  id,  169, 176;  Feopler.  Sadett, 
14  Mich.,  328.)  The  ballots  should  not  have  been  admitted 
]Q  evidence,  because  there  was  no  proof  that  they  M'oi-e  the 
same  ones  that  ^ad  been  voted  at  the  election.  {State  v. 
Donnermrthy  21  Ohio,  21&)  The  recount  of  the  ballots 
should  not  have  been  allowed,  because  the  provisions  of  the 
act  of  1872,'  under  which  they  were  recounted,  do  not 
apply  to  the  election  of  a  county  ofScer,  which  the  surro- 
gate is.  (1  R.  S.  f6th  ed.],  §  57,  p.  441;  Sedgwick  on  Stat 
Law,  209,  228  [note];  Dwarris  on  Stats.,  699,  72G;  Smitli 
V.  People,  47  N.  Y.,  330-339;  Chase  v.  Lard,  6  Abb.  f  N.  S.], 
276.)  The  recount  of  the  ballots  should  not  have  been 
allowed,  because  the  provisions  of  the  act  of  1872,  under 
which  it  was  allowed,  are  unconstitutionrL  {Peqpie  v. 
OBHen,  38  N.  Y.,  193,  195;  Gasken  v.  Meek,  42  id.,  18G; 
Petyple  v.  Allen,  42  id.,  404-419,  420.)  Before  the  jury 
could  reject  the  ballot-Ix)xes,  they  must  have  evidence  of 
tampering  with  the  boxes.  {People  v.  Cicott,  16  Mich.,  283; 
State  V.  D(mnerwirih,  21  Ohio,  216;  Butler  v.  Lehman,  1 
Bartlett,  260;  Kline  v.  Verree,  id.,  390;  JiAtte  v.  Hughes^ 
67  N.  Y.p273;  Wehley.  Haviland,  4t2  How.  Pr.,  399;  Ben- 
edict  V.  Johnston,  2  Lans.,  94-97;  Valleau  v.  Smith,  8  W. 
Dig.,  217.) 

B.  F.  Trojcy,  for  respondent.  The  provisions  of  the 
statute  as  to  the  duties  of  the  inspectoi'S  are  directory,  and  a 
failure  to  comply  with  all  of  them  would  not  affect  the  cer- 
tLScate  of  election.  {People  ex  rel  v.  Oook,  8  N.  Y.,  67, 
82,  87,  88,  89;  Peqpie  (x  rel.  v.  Higgins,  3  Mich.,  233; 
People  V.  Van  Gleve,  1  id.,  362;  People  v.  CicoU,  16  id., 
283;  People  v.  Sackett,  14  id.,  320;  People  v.  Cook,  14 
Barb.,  290,  326-328;  Pradajt  v.  Ramsay,  47  Miss.,  24; 
Hudson  V.  Solomon,  19  Kjis.,  177.)  It  was  proper  to  show 
by  the  votei-s  that  the  certificate  was  false.  {People  v.  Pease^ 
27  N.  Y.,  45;  Hw^son  v.  Solomon,  19  Kansas,  177;  Dough- 
fcJiCKBLs— Vol.  XXXIV.        36 
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erty  v.  Ilopt^  3  Dcnio,  251;  Elmendcrfx.  Mayor ^  25  Wend. 
696;  Merdiant  v.  Langicorihy,  6  Hill,  64G;  Ex  parte  Heatliy 
3  itL,  43;  Cleveland  v.  Porter,  74  111.,  76;  61  Lid.,  416.) 
The  election  law  of  1872  was  not  uucoustitutional.  {People 
ex  reL  v.  Laurence,  26  Barb.,  177;  Sharp  v.  Mayor,  31  id., 
672;  18  How.  Pr.,  572;  F//.  (/  GlaversviUe  v.  i/ow^W,  70 
N.  Y.,  290.)  To  make  an  exception  available  the  nature 
and  ground  of  it  mutjt  be  specified  to  the  court,  or  it  will  not 
b3  entertained     {Walsh  v.  Wash.  Lis.  Co.,  32  N.  Y.,  440.) 

Church,  Ch.  J.  This  is  a  quo  vjarranto  to  try  the  title  lo 
the  office  of  surrogate  of  Kings  county.  The  relator  and 
defendant  were  opposing  candidates  for  that  office  at  the 
general  election  held  in  1876.  The  county  canvassers 
dcebred  that  the  defendant  was  elected  by  288  majority  and 
gave  him  the  certificate  of  election.  At  the  trial,  after  con- 
siderable proof  had  been  given,  it  was  admitted  by  the 
defendant  that  there  was  an  error  in  the  returns  of  one  hundred 
in  each  of  two  districts  and  forty  in  another  district  in  his 
favor  by  allowing  which  would  reduce  his  majority  to  forty- 
eight  The  relator  claimed  that  the  proof  showed  that  other 
corrections  should  be  made  in  the  returns  which  would  oblit> 
erate  this  majority  and  give  him  a  majority,  but  as  to  these 
the  evidence  was  not  conclusive  and  the  jury  might  have 
found  in  favor  of  the  defendant,  and  the  judge  in  his  charge 
expressed  the  opinion  that  aside  from  the  recount  of  the 
ballots  the  evidence  showed  that  the  defendant  was  elected 
by  a  small  majority.  The  ballot-boxes  were  produced  and 
the  ballots  recounted,  and  in  four  election  districts  there  was 
a  sufficient  discrepancy  found  between  the  returns  for  those 
districts  and  the  ballots,  o&  appeared  by  the  recount,  to  give 
the  relator  about  150  majority,  and  the  jury  found  a  verdict 
in  his  favor.  The  questions  involved  therefore  relate  to  the 
admissibility  of  the  ballot-boxes  and  the  ballots  therein 
found,  and  the  rulings  at  the  trial  in  respect  to  them.  The 
.  authority  for  preserving  the  ballots  is  contained  in  an  act  of 
the  Legislature  passed  in  1872  and  amended  in  1873  and 
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1874,  and  is  applicable  only  to  the  city  of  Brooklyn.  This 
act  is  exceptional  upon  this  point  and  is  a  depai*ture  from  the 
long  established  policy  of  the  State.  Since  1787  under  the 
various  election  laws  which  have  been  passed,  the  ballots  are 
required  to  be  destroyed  immediately  after  the  canvass  is 
completed.  (1  Greenleaf 's  Laws  of  N.  Y.,  316  ;  chap.  61, 
Laws  of  1799.)  And  such  is  the  existing  statute.  (1  B.  S. 
[Gth  ed.],  441.) 

A  point  is  made  that  the  act  is  unconstitutional,  upon  the 
gi'ound  that  the  title  docs  not  fairly  express  the  subject. 
The  title  is,  '•  An  act  to  regulate  elections  in  the  city  of 
Brooklyn."  This  objection  is  not  tenable.  The  provisions 
for  preserving  the  ballots  to  bo  used  as  evidence  are  genruine 
to  tha  I'cgulation  of  elections,  and  a  means  which  the  Legis- 
latuie  determined  proper  to  verify  the  ballots  received  at 
the  election.  This  statute  is  therefore  binding  and  operative, 
and  must  bo  cojistrued  accordhig  to  established  rules,  kre^ 
si^ective  of  our  views  of  its  wisdom  or  policy.  It  provides 
for  a  board  of  inspectoi's  whose  duty  it  is  to  i-cceive  the 
ballots  and  deposit  them  in  the  boxes  and  also  for  a  boaixl 
of  canvassei*s  whose  duty  it  is  to  count  the  votes  and  make 
a  return  of  the  result.  The  twelfth  section  provides  that 
immediately  after  closing  the  polls  *Hhe  inspectors  shall 
securely  seal  the  several  l>allot-boxes  and  each  of  them,  and 
deliver  the  same  together  with  the  poll-lists  and  registers  of 
electors  to  the  boiU'd  of  canvassers ;"  and  the  thirteenth 
section  requires,  after  the  canviiss  is  completed,  that  the 
ballots  sliall  be  replaced  in  the  boxes  and  each  box  shall  be 
"  securely  sealed  up  by  the  canvasser,  and  they  shall  then 
be  deposited  by  them  in  the  department  of  police,  and  shall 
there  be  kept  undisturbed  and  inviolate,  until  they  are  needed 
fit  the  next  election  unless  i^eqnired  as  evidence  in  any  court 
of  record."  Several  objections  were  made  to  the  introduc- 
tion of  the  boxes  and  the  recount  of  the  ballots : 

First — That  the  canvassers  did  not  themselves  deliver 
tiie  boxes  to  the  police  department.  The  boxes  were  deliv- 
ered to  the  inspectors  by  police  oificei*s  assigned  to  that  duty* 
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who  rclaiued  the  keys  until  the  boxes  were  delivered  to  the 
ctmvassci-s,  and  such  officers  I'eccivcd  the  boxes  from  the 
canvassers  and  deposited  them  in  the  precinct  station-houses. 
This  was  a  snbstiintial  compliance  with  the  requiix^ment. 

Second  —  It  was  objected  that  the  boxes  should  have 
l>een  deposited  at  police  headquarters.  The  department  of 
police  is  under  the  supervision  of  three  police  commissionei's, 
who  designate  police  headquai-ters  and  precinct  station- 
houses.  They  all  belong  to  the  department,  and  the  deposit 
of  these  boxes  in  the  respective  precinct  station-houses  was 
by  the  direction  or  sanction  of  the  conmiissioners,  and  was, 
we  think,  a  compliance  with  the  act. 

Third  —  That  the  boxes  were  not  properly  sealed.  This 
psescnts  a  more  serious  question.  The  statute  requires  the 
inspectors  to  securely  seal  the  boxes,  and  that  they  shall  be 
securely  sealed  up  by  the  canvassei-s.  The  inspcctoi-s  sealed 
the  aperture  through  which  the  ballots  were  inserted.  The 
canvassers  did  not  remove  these  seals  but  delivered  the  boxes 
Without  other  scaling.  The  statute  is  silent  as  to  the  mode 
or  manner  of  sealing.  The  sealing  up  of  the  apertura  was 
all  that  would  seem  to  be  necessary  for  safety  in  mei'ely 
passing  the  boxes  over  to  the  canvassei-s.  The  only  oppor- 
tunity for  fraud  would  be  in  putting  in  ballots,  and  the  seal- 
ixig  of  the  aperture  would  be  a  sufficient  protection.  If  the 
statute  requii'es  nothing  more  tlian  sealing  the  apertui*e  by 
the  canvassers,  then  the  adoption  of  the  sealing  by  the 
inspectoi-s,  if  it  remained  perfect,  would  be  a  sufficient  com- 
pliance with  the  statute  on  their  part. 

It  is  quite  apparent  that  for  the  purposes  of  protection  it 
would  be  desirable  that  the  boxes  should  be  so  sealed  that 
they  could  not  be  opened  without  breaking  the  sealing,  and, 
looking  at  the  objects  of  this  law  and  the  great  temptation 
and  danger  of  fraud  in  tampering  with  the  ballots,  we  think 
that  this  construction  should  be  given  to  the  act.  Although 
the  same  expression,  applied  to  the  inspectors  and  canvassers 
might  ordinarily  be  presumed  to  mean  the  same  thing,  yet  if 
it  can  be  seen  that  the  purpose  of  the  two  sealings  and  the 
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object  to  be  effected  are  different  the  coiui;  should  so  con- 
stinie  the  expression  ns  to  accomplish  the  object  in  each  case. 
Besides,  the  words  used  are  not  identical.  The  twelfth  sec- 
tion requires  the  inspectors  to  securely  seal  the  boxes ;  the 
thhleenth  section  declares  that  they  shall  be  securely  sealed 
tip  by  the  canvassei's. 

When  the  canvassers  received  the  boxes  the  apertures  were 
sealed  and  they  had  no  occasion  to  disturb  such  sealing.  The 
statute  evidently  contemplates  that  the  canvassei's  are  to  do 
something,  and  if  anything,  it  must  be  something  in  addition 
to  what  has  been  befoi-e  done  by  the  inspectors.  The  object 
of  their  sealing  is  to  preserve  the  identity  of  the  boxes  pre- 
cisely as  they  were  when  they  passed  from  their  hands.  To 
accomplish  this  the  sealing  must  be  done  so  that  if  disturbed 
it  would  be  discovered,  and  when  the  statute  says  that 
the  l>oxes  must  be  sealed  up  and  the  object  is  patent,  it 
follows  that,  it  requires  the  affirmative  act  of  sealing  on 
the  part  of  the  cauvassei-s.  Under  the  act  of  1787  befom 
refeiTcd  to,  the  sheriff  of  each  county  received  the  ballots 
and  dclivei'ed  them  t«>  the  secretary  of  State,  after  which  a 
joint  committee  of  the  two  houses  of  the  Legislature  can- 
vassed the  votes  and  announced  the  result.  Tiie  act  required 
the  Imllots  delivered  to  the  sheriff  to  be  sealed  up,,  so  that 
if  the  seal  was  broken  it  would  be  discovered,  and  the 
expression  in  the  act  in  question  I  think  should  be  construed 
in  the  same  way. 

The  contest  between  George  Clinton  and  John  Jay  for 
governor  in  1792  while  thits  act  was  in  force  is  interesting 
niore  as  a  historical  incident  than  as  a  judicial  precedent. 
Mr.  Clinton  was  declared  elected  by  rejecting  the  ballots  in 
three  counties,  Otsego,  Tioga  and  Clinton.  The  two  latter 
would  not  liavc  changed  the  result,  but  the  rejection  of  the 
votes  in  Otsego,  did  change  the  result,  and  the  votes  of  that 
county  were  rejected  upon  the  ground  that  the  person  who 
carried  the  votes  to  Albany  was  not  properly  authorized  to 
do  so.  The  sheriff  of  that  county  had  accepted  an  incom- 
patible office  and  his  successor  had  not  qualiliecL     He  there- 
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fore  acted  as  sheriff  in  receiving  the  ballots  and  deputed  the 
bearer  to  deliver  them  to  the  secretary  of  State.  This  deci- 
sion created  great  excitement,  but  Governor  Clinton  was 
sworn  in  and  held  the  office. 

Under  the  later  decisions  of  the  courts  it  is  probable  that 
the  sheriff  would  have  been  regarded  as  an  officer  de  facto 
and  his  acts  as  to  third  persons  valid.  (1  Ham.  Political 
History,  62.) 

Assuming  the  construction  above  indicated  as  to  the  sealing, 
the  moi^  important  question  remains  whether,  if  it  is  proved 
satisfactorily  that  the  l)oxc9  have  been  kept  inviolate  and 
undisturbed,  the  omission  of  the  canvasscra  to  seal  up  the 
boxes  as  contemplated,  renders  the  ballots  inadmissible  as 
evidence. 

Tlie  defendant  strenuously  insists  that  this  omission  is 
fatal  to  the  admission  of  the  ballots  as  evidence,  and  that 
considei*ations  of  public  policy  demand  that  this  exceptional 
innovation  upon  the  long  established  policy  of  the  State  in 
providing  against  such  evidence  by  requiring  the  ballots  to 
be  destroved  bhould  not  be  sustained  unless  the  statute  is 
is  strictly  complied  with.  , 

There  is  plausibility  and  force  in  the  argument  but  after 
careful  consideration  of  the  subject  and  the  authorities  bearing 
upon  it,  I  have  arrived,  with  some  hesitation,  at  a  conclusion 
adverse  to  the  defendant's  views.  It  is  to  be  observed  that 
the  terms  of  the  statute  do  not  make  the  admissibility  of  this 
evidence  depend  upon  a  compliance  with  the  requirements 
of  the  act.  The  statute  does  not  create  this  evidence  but 
impliedly  recognizes  it  as  evidence.  It  must  be  regarded 
as  common  law  evidence.  In  quo  warranto  the  returns  and 
certificates  are  deemed  only  pnma  facte  evidence  and  the 
parties  are  permitted  to  go  behind  them  and  show  what  took 
place  at  the  election,  the  number  of  votes  cast  and  for  whom. 
An  election  is  for  the  purpose  of  ascertaining  the  will  of  the 
electors  and  in  controvei'sies  of  this  character  that  will  may 
be  shown  by  any  available  legal  evidence.  The  ballots  them, 
selves  are  of  course  the  highi^^st  and  best  evidence  if  they  are 
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actualiy  preserved,  but  the  liabilities  of  tampering  and  fraud 
doubtless  induced  the  Legislature  to  require  their  destruction. 
But  for  the  statute  th9i*e  can  be  no  doubt  of  their  behig 
common  law  evidence  if  they  are  identified.  The  preserva- 
tion of  the  boxes  inviolate  being  the  ultimate  object  of  the 
statute  if  that  is  in  fact  accomplished  the  omission  to  observe 
all  the  formalities  to  secure  that  object  is  not  fatal  to  the 
evidence.  Such  omission  would  weaken  the  force  of  the 
evidence  and  induce  greater  caution  in  regarding  it,  but 
would  not  necessarily  destroy  it.  {People  v.  Oookf  8  N.  Y.,  67.) 

We  are  without  iDrecedcnts  in  this  State,  but  the  tendency 
of  the  decisions  in  those  States  where  similar  laws  exist  favor 
this  view.  In  People  v.  Iliggvis  (3  Mich.,  233),  the  aperture 
of  one  of  the  boxes  was  left  unsealed  and  the  court  hold  that 
the  provision  was  directory  merely.  The  case  seems  not  to 
have  been  very  fully  considered.  In  People  v.  CicoU  (IG 
Mich.,  283,  306),  where  there  was  imperfect  scaling  the  trial 
judge  charged  that  there  wjis  not  the  same  certainty  of  their 
correctness  which  the  law  would  otherwise  have  presumed, 
but  submitted  it  to  the  jury  to  determine  whether  they 
would  rely  upon  the  inspcctoi-s'  retmns,  or  the  recomit  of 
the  ballots  and  this  wjis  a[)proved  by  the  appellate  comt, 
(See,  also,  People  v.  Sackett,  14  Mich.,  320;  PendcU  v. 
Ramsay^  47  Miss.,  24;  Hudson  v.  Solomon,  19  Kan.,  177.) 

Judge  CooLEY,  who,  I  infer  from  his  opinion,  in  People  v. 
Sackett  (supi'a),  regarded  with  disfavor  the  evidence  of  a 
recount  of  the  ballots,  without  a  substantial  compliance  with 
the  statute,  recognizes  the  rule  above  stated.  He  says:  "  If 
however  the  ballots  have  not  been  kept  as  required  by  law 
and  surrounded  by  such  securities  as  the  law  has  prescribed 
with  a  view  to  their  safe  presei-vation  as  the  best  evi<ience 
of  the  election,  it  would  seem  that  thoy  should  not  be 
received  in  evidence  at  all ;  or  if  received,  that  it  should  be 
left  to  the  jury  to  determine  upon  all  the  circumstances  of 
the  case,  whether  they  constitute  more  relial>le  evidence  than 
the  inspcctoi-s'  certificate,  which  is  usually  prepared  immedi- 
ately on  the  close  of  the  election,  and  upon  an  actual  count 
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of  tho  ballots  as  then  made  by  the  officers  whose  duty  it  is 
to  do  BO,*'     (Cooley's  Coast.  Lim.,  625.) 

This  rule  is  quite  as  favorable  to,  the  admissibility  of  the 
ballots  as  can  be  justified,  assuming  that  no  defect  or  error 
appears  in  the  returns,  either  upon  their  free  or  by  evidence 
aliunde.  In  the  case  at  bar  the  court  ruled  that  the  contents 
of  no  box  should  be  allowed  to  be  recounted  without  pre- 
liminary evidence  tending  to  show  some  misconduct,  omission 
or  error  in  the  returns.  Evidence  was  given  with  that  view 
as  to  the  four  districts  where  tho  discrepancies  appeared 
before  the  boxes  were  opened.  This  evidence  tended  to 
show  some  error  or  incorrectness  at  least  in  making  the 
retuins,  but  it  is  not  claimed  that  it  established  or  scarcely 
tended  to  establish  the  precise  difference  which  actually 
appeared  by  tho  recount  It  was,  however,  peilinent  and 
appropriate  for  the  consideration  of  the  jury  in  determining 
the  credit  which  should  be  given  them  when  brought  in  con- 
flict with  the  ballots. 

It  was  insisted  that  the  boxes  were  not  admissible  for  tne 
reason  that  they  were  not  properly  kept.  The  statute  does 
not  prescribe  the  particular  manner  of  keeping  tlie  boxes, 
but  only  that  they  shall  be  i)reservcd  undisturbed  and  invio- 
late. The  evidence  produced  on  the  trial  showed  that  they 
had  been  kept  in  the  police  depailmeut  under  the  general 
supervision  of  the  police  officers.  Members  of  the  police 
force  testified  to  the  manner  in  which  they  were  kept,  and 
gave  evidence  tending  to  show  their  inviolability.  Although 
it  must  be  conceded  that  the  security  of  the  boxes  was  not 
made  so  perfect  as  to  preclude  the  possiliility,  and  even  sonic 
probability  that  access  might  have  been  had  to  them  for 
improper  purposes,  yet  I  do  not  think  the  judge  would  have 
been  justified  in  deciding  as  matter  of  law  that  they  had  not 
been  preserved  inviolate,  and  withdrawing  the  question  from 
the  jury.  It  yn\s  a  question  of  fact  for  the  jury  under  proper 
instructions  from  the  court. 

The  point  that  the  baHots  could  only  be  counted  for  city 
officers  is  not  tenable  for  two  reasons  :   1.  The  statute  applies 
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to  all  officci'S  voted  for  iii  tlio  city  of  Brooklyn,  and  no  dis- 
tiuctiou  is  made  either  expressly  or  by  implication  between 
city,  county  and  State  officers.  2.  If  actually  preserved  the 
ballots  would  probably  bo  adniiissible  as  cormnon-law  evi- 
dence even  if  the  statute  applied  only  to  city  oiBccrs. 

It  rcmiuus  only  to  consider  the  treatment  of  the  question 
by  the  trial  juJge  in  his  charge.  It  is  but  just  to  say  that 
the  charge  i\s  a  whole  is  very  inij^artial  and  presents  an  able 
exposition  of  the  various  questions  involved,  but  in  laying 
down  a  rule  for  the  guidance  of  the  jury  in  respect  to  the 
ballot-boxes  wo  feel  constmined  to  hold  that  the  learned 
judge  committed  a  material  error  which  may  have  operated 
injuriously  to  the  defendant.  At  the  close  of  his  charge  the 
judge  used  the  following  language  :  *'  If,  on  the  other  hand, 
you  itee  :my  evidence  ♦  ♦  •  •\varranting  you  in  believ- 
ing that  these  boxes  have  been  tampered  with,  and  that  a 
fraud  has  been  committed  by  putting  in  ballots  or  fcdving 
out  ballots  after  the  election,  you  will  reject  these  boxes 
entirely.  But  you  must  have  evidence  of  the  fact,  —  some- 
thing you  can  point  to  and  rely  on,  —  before  you  can  come 
to  any  such  conclusion  as  that." 

This  language  implies  that  affirmative  evidence  of  actual 
tampering  or  fraud  wjis  necessiiry  to  justify  the  jury  in  dis- 
regarding the  ballot-boxes.  Sul)sequently  the  judge,  in 
answer  to  a  request  of  counsel,  said  :  **  There  is  no  direct 
testimony,  I  chai-ge  you,  in  answer  to  a  question  that  no 
-witness  has  come  on  the  stand  and  testified  to  the  fact  that 
these  ballot-boxes  have  been  tampered  with.  If  you  find 
that  they  have  been  it  will  be  an  inference  from  the  testi- 
mony as  to  the  mode  in  which  they  were  kept  and  brought 
into  court  for  examination  of  the  case,  and  if  you  can  find 
on  examination^  that  there  is  room  for  such  inference,  on 
your  part,  then  j'ou  will  make  that  inference ;  and  if  you 
find  there  is  not,  you  will  not  do  it." 

This  may  be  regarded  as  a  modification  of  the  language 
fii*st  quoted  to  the  extent  that  tampering  or  fraud  might  be 
inferred  from  circumstances,  but  the  difference  is  more  in 
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fonn  than  substance,  for  whatever  may  be  pro^xjily  inferred 
from  circumstances  is  in  a  legal  sense  proved.  In  both,  the 
jury  were  instructed  tliat  to  justify  the  rejection  of  the  boxes 
it  must  appear  affirmatively  by  direct  evidence  or  from  cir- 
cumstances  that  the  ballot-boxes  had  been  interfered  with 
and  a  fraud  committed.  This  was  error.  The  error  is  in 
putting  upon  the  party  against  whom  the  ballot-l)oxes  are 
introduced  the  onus  of  jjroving  that  they  had  in  fact  been 
tampered  with.  The  statute  requires  the  ballot-boxes  to  be 
preserved  undisturbed  and  inviolate,  and  it  is  incumbent 
upon  the  party  oflTering  the  evidence  to  show  that  they  had 
been  so  kept,  not  beyond  a  mere  possibility  of  interference, 
but  that  they  w^ero  intact  to  the  satisfaction  of  the  jury. 
The  burden  was  upon  the  relator  to  satisfy  the  jury  that  the 
boxes  had  remained  inviolate.  The  returns  are  the  primary 
evidence  of  the  resi:lt  of  an  election.  They  arc  made  imme- 
diately upon  canvassing  the  votes  and  the  votes  are  can- 
vassed at  the  close  of  the  polls  in  public,  and  presumably  in 
the  presence  of  the  friends  of  both  parties.  The  result  is 
at  once  publicly  announced  and  duplicate  returns  are  filed  in 
different  public  offices.  They  may  he  impeached  for  fraud 
or  mistake,  but  in  attempting  to  remedy  one  evil,  we  should 
be  cautious  not  to  open  the  door  to  another  and  far  greater 
evil.  After  the  election  it  is  known  just  how  many  votes  are 
required  to  chaiigc  the  result,  the  ballots  themselves  cannot 
be  identified. —  they  have  no  ear-mark.  Everything  depends 
upon  keeping  the  ballot-boxes  secme  and  the  difficulty  of 
doing  this  for  several  months  in  the  face  of  temptation  and 
opportunity,  requires  that  the  utmost  scrutiny  and  care 
should  be  exercised  in  receiving  the  evidence,  especially  as 
the  election  of  every  county  and 'State  officer  may  depend 
upon  a  I'ecount  of  tJbe  ballots  in  the  city  of  Brooklyn  under 
this  Jict.  Every  consideration  of  public  policy  as  well  as  the 
ordinary  rules  of  evidence  require  that  the  part}*^  offering 
this  evidence  should  establish  the  fact  that  the  ballots  arc 
genuine.  It  is  not  sufficient  th:it  a  mere  prol>ability  of 
security  is   proved,  but   the   fact   must   be  shown  with  a 
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reasonable  degree  of  certainty.  If  the  boxes  have  been 
rigorously  preserved  the  ballots  are  the  best  and  highest 
evidence,  but  if  not,  they  are  not  only  the  weakest  but 
the  most  dangerous  evidence.  The  juiy  might  not  be  satis- 
fied with  the  proof  of  identity,  and  yet  be  unal^lo  to  find 
from  the  evidence  that  actual  tampering  or  fraud  had  been 
committed.  The  question  upon  whom  the  burden  of  proof 
rests  is  deemed  material,  and  an  error  in  this  respect  has 
been  held  fatal.  {Lanib  v.  Camden  and  Amhoxj  R.  It,  and 
T.  Co.j  46  N.  Y.,  271.)  The  rule  becomes  more  important 
in  a  case  like  this,  on  account  of  the  difficulty  if  not  impos- 
sibility of  ever  proving  actual  fraud,  and  the  grave  conse- 
quences which  may  flow  from  the  adoption  of  a  contrary 
rule.  Tlie  evidence  tending  to  impeach  the  accuracy  of  the 
retuiiis  may  or  may  not  in  a  given  case  aid  in  supporting 
the  boxes.  If  such  evidence  pointed  to  a  mistake  of  fifty 
votes  in  oue  district  and  the  box  showed  just  that  difference, 
it  would  be  very  persuasive  evidence  that  the  box  was  right, 
while  evidence  showing  merely  that  the  returns  overran  the 
polMLsts  a  few  votes  would  not  materially  strengthen  a 
ballot-box  which  showed  a  discrepancy  of  100  votes. 
While,  as  we  have  seeu,  the  judge  was  right  in  submitting 
the  question  to  the  jury  whether  the  ballots  were  the  identi- 
cal ballots  voted,  and  the  jury  might  from  the  evidence  have 
)so  found,  yet  they  would  have  been  warranted  in  coming  to 
a  contrary  conclusion  and  in  rejecting  the  boxes.  They 
were  not  sealed  up  by  the  canvassers,  and  the  manner  of 
their  keeping  was  loose  and  might  have  been  deemed  unsat- 
isfactory. During  the  four  or  five  months  intervening 
between  the  election  and  the  production  of  the  boxes  in 
court,  they  were  specially  guarded  only  fourteen  days.  A 
portion  of  them  were  retained  for  a  considerable  period  in 
the  public  muster  room  of  the  station-house,  another  portion 
were  kept  a  part  of  the  time  in  the  cellar  of  a  station-house 
accessible  from  the  interior  of  the  building,  and  still  another 
portion  in  the  cellar  of  another  station-house  with  a  door 
leading  to  the  sidewalk,  fastened  only  on  the  outside  by  a 
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coniman  p.adlock.  If  the  proper  instructions  had  beea 
given  that  it  was  inciiriibeut  upon  the  rehitor  to  prove  that 
the  boxes  had  remained  undisturbed  and  inviolate,  the  jury 
/iniglit  have  found  that  the  evidence  fell  short  of  establushing 
that  facty  at  all  events  we  cannot  say  as  matter  of  law 
that  they  would  not  have  so  found,  Tlie  learned  coun- 
sel for  the  relator  in  answer  to  this  point  im»sts,  fiv^t^ 
that  the  exception  was  not  sufficiently  specific.  At  the 
close  of  tlie  charge  several  requests  to  charge  were  made 
by  the  respective  pailies,  and  then  the  case  states  that 
the  defendant  excepted  to  the  closing  of  the  charge 
in  regard  to  the'  ballot-boxes.  It  would  have  been  strictly 
more  accurate  to  have  repeated  the  language  excepted  to, 
but  the  exception  referred  to  the  close  of  the  charge  and  the 
subject.  There  was  but  a  single  idea  in  tliat  pai-t  of  the 
charge,  and  that  was  expressed  in  clear  and  emphatic  lan- 
guage. The  exception  could  not  have  referred  to  anything 
else,  and  it  is  difficult  to  sec  how  there  could  have  been  any 
misapprehension  as  to  the  application  of  the  exception.  We 
think  that  the  rule  requiring  specific  exceptions  was  sulistan- 
tially,  if  not  technically  complied  with.  The  learned  counsel 
also  argued  on  the  merits  that  any  other  rule  than  that  laid 
down  by  the  judge  would  require  the  relator  to  prove  a 
negative  that  the  boxes  had  not  been  tampered  with.  If  the 
questioiL  is  put  in  that  form  the  duty  of  proving  a  negative 
would  be  upon  the  relator  because  upon  the  condition  of 
inviolability  only  is  the  evidence  of  any  value,  but  the  proper 
form  of  the  question  is  whether  the  boxes  have  been  pre- 
served undisturbed,  and  in  that  form  the  relator  holds  the 
affirmative.  Upon  the  trial  the  relator  assumed  this  burden 
and  introduced  evidence  for  that  puq>ose,  but  the  trial  judge 
changed  the  onus  to  the  defendant  and  sub-stantially  required 
him  to  prove  that  the  boxes  had  not  been  kept  inviolate. 
Mr.  McCreary,  in  his  work  on  Contested  Elections,  lays 
down,  I  think,  the  correct  rule.  He  says:  "Before  the 
ball()t-l)Oxos  should  be  allowed  in  evidence  to  overturn  the 
official  count  and  return,  it  should  appear  affiimatively  that 
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they  have  becu  safely  kept  by  the  proper  custodian  of  the 
law,  that  they  have  not  been  exposed  to  the  public  or 
faaiidled  by  unauthorized  pei^sons,  and  that  no  opportunity 
has  been  given  for  tampering  with  them.  If  this  is  believed 
to  be  a  rule  founded  upon  the  presumption  that  a  fraud  or 
crime  has  been  committed  the  answer  is  that  the  rule  does 
no  more  than  make  choice  between  two  presumptions  of  law 
which  in  this  instance  conic  in  conflict  and  cannot  both  pre- 
vail ''  (page  209).  This  rule  applied  to  tlie  subject  is  emi- 
nently just,  while  a  different  one  requiring  that  the  fact  of 
tampering  should  be  made  to  appear  to  warrant  the  rejection 
of  the  boxes  would  lead  to  fraudulent  practices  and  would 
be  a  dangerous  innovation  upon  established  rules. 

Some  of  my  brethern  while  concurring  with  the  gcncnd 
views  hei'e  expitissed  entertain  doubts  whether  by  i*ejison  of 
the  omission  to  seal  up  the  boxes  and  the  insecure  manner  in 
which  tJiey  were  kept,  a  recount  of  the  ballots  ought  to  have 
been  allowed  to  prevail  over  the  returns,  and  this  statement 
is  made  at  their  lequest 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  reverscd- 


Chables  a.  Sweet,  Appellant,  v.  The  Buitalo,  New 
York  and  Philadelphia  Railway  CIompany,  Re- 
spondent 

It  IS  ^thin  the  power  of  the  Legislature,  in  authorizing'  land  to  be  con- 
demned for  a  public  use  which  may  be  pennanent,  to  determine  what 
estate  therein  shall  be  taken,  and  to  authorize  the  taking  of  a  fee  or  any 
leas  eslatc  in  Its  diaci^etion, 

A  fee  may  be  taken,  althougli  the  public  use  for  which  the  land  is  to  be 
taken  la  special  «nd  not  of  necessity  permanent  or  i>ei'petua!. 

"Where  a  statute  authoiizes  the  taking*  of  a  fee  it  cannot  be  held  invalid,  or 
that  an  easement  only  was  acquired  thereunder,  on  the  gi'ound  that  an 
e.«fiement  only  was  required  to  accomplish  the  purpose  in  view. 
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The  act  entitled,  "  an  act  authonzlng^  the  common  council  of  the  eity  of 
Buffalo  to  lay  out  a  public  gi*ound  for  the  purpose  of  maintaining  and 
protecting  a  searwall  or  breakwater  along  the  shore  or  margin  of  Lake 
Ene  *'  (chap.  547,  Laws  of  1864),  authoiized  the  taking  of  a  fee  in  lands 
required  for  the  purpose  specified ;  and  under  pi-oceedings  for  that  pur- 
pose taken  as  prescribed  by  the  act  which  gave  to  the  city  all  the  interest 
authorized  by  the  act,  it  acquii-ed  an  absolute  fee. 

The  fact  that  the  pai*1icular  pui-pose  fur  which  the  land  was  to  be  taken  is 
expressed  in  the  title  and  in  the  act  does  not  qualify  the  estate  taken ; 
the  pui*pose  so  declared  simply  regulates  and  defines  the  use  for  which 
the  land  shall  be  held. 

The  said  act  does  not  conflict  with  the  provision  of  the  State  constitution 
(art.  3,  §  16)  declaring  that  a  private  or  local  act  shall  include  but  one 
subject,  which  shall  be  expi'essed  in  its  title. 

(Argued  December  3,  \.%T^ ;  decided  December  16, 1879.) 

« 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  defendant,  entered  upon  a  decitsion  of 
the  court  on  trial  without  a  jury.  (Reported  below,  13 
Hun,  643.) 

This  was  an  action  of  ejectment  to  recover  posse&sion  of 
certain  premises  in  the  city  of  Buffalo,  over  which  defendant, 
under  a  license  or  pennit  from  the  common  council,  had  laid 
its  track. 

The  land  in  question  had  been  taken  by  the  city  under  and 
by  virtue  of  proceedings  under  the  act  chapter  547,  Laws 
of  1864. 

I 
A,  P.  Laning^  for  appellant.     The  act  authorizing  the 

common  council  **  to  lay  out  a  public  ground  for  the  purpose 

of  maintaining  and   protecting  a  sea-wall  or  breakwater 

along  the  shore  or  margin  of  Luke  Erie,"  did  not  authorize 

the  grant  from  the  city  to  defendant.     {Gaskin  v.  Meek^  42 

N.  Y.,  186;  People  v.   Sup'rs  CJiautaitqua  Co.,  43  id.,  10; 

1   Kent's  Com.,    415;    3    Bouvier's  List.,    95;    People  v. 

McOonville,  35  N.  Y.,  449,  451;  People  v.  Briggs^  50  id., 

553;  Peopley.  Com,  of  Palatine,  53  Barb.,    70;  People  ex 

rel  v.  Iltlls,  42  id.,  404;  Bradley  v.  Stephens,   41  id.,  619; 

Sun  Mat.  Ins.  Co.  v.  Meyer ,  8  N.  Y.,  253;  People  v.  McC(nm^ 
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3  Parker,  299,  300;  Meyer  v.  Cegoie,  2  Kem.,  146;  PtopU 
V.  HUU,  35  N.  Y.,  452;  People  v.  O Brian,  38  id.,  195.) 
That  act  is  to  bo  strictly  pursued,  and  cannot  be  extended 
by  implication,  or  beyond  what  is  expressed,  except  as 
necessary  to  accomplish  the  purpose  for  which .  it  w:is 
grapted.  (Potter's  Dwarris  on  Stats.,  257,  258;  Van  Horn 
V.  D(nr(mce,  2  Dall.,  316;  In  re  N.  Y.  C.  and  H.  B.  B.  B. 
Co.  V.  Jitp,  46  N.  Y.,  646;  B.  and  S,  B.  B.  Co.  v.  Datns,  43 
id.,  137,  146;  JVewell  v.  Wheeler,  48  id.,  486;  JSx  parte 
Ward,  52  id.,  39.)  The  word  "  fee"  is  used  in  the  act  rather 
to  create  an  interest  publici  juris,  to  continue  so  long  as  it 
is  required  for  that  purpose,  and  to  the  extent  necessary  to 
carry  out  the  intention  of  the  act.  (2  Bl.  Comm.,  105; 
People  y.  Eerr,  27  N.  Y.,  196,  197;  Smith  on  Stat.  Con- 
struction, 659,  753;  Adams  v.  Wood,  2  Cranch,  336;  Sedg- 
wick on  Stat  Law,  224,  225;  Sedgwick  on  Stat.  Const.,  235; 
2  E.  S.,  chap,  1,  title  5,  ^  2;  BHdges  v.  Pierson,  45  N.  Y., 
604;  DeuUng  v.  Bogers,  22  Wend.,  489;  Crawford  v.  Del- 
aware, 7  Ohio  fN.  S.],  459;  Street  Bg.  v.  Cummonsville,  14 
id.,  541;  State  v.  Laverick,  34  N.  J.,  201;  State  v.  Mayor, 
5  Porter,  279.)  The  city  sicquired  under  the  act  an  ease- 
ment or  servitude  in  the  land,  and  not  the  title,  {Pomeroy 
V.  Mills,  3  Vt.,  280;  1  Crabb's  Real  Prop.,  125,  §  115.) 
The  word  *•  tee''  is  unquestionably  used  in  the  act  with  the  gen- 
eral meaning  of  estate  or  title,  and  the  particular  kind  of 
estate  referred  to  is  shown  at  once  by  the  limiting  words 
which  follow.  {Hayward  v.  Mayor,  etc,  7.  N.  Y.,  315; 
Baker  v.  Johnson,  2  Hill,  348;  Br'klyn  Park  Com.  v.  Arm- 
strong, 45  N.  Y.,  234;  Bexfardv.  Knight,  11  id.,  308;  Sixth 
Ave.  B.  B.  Go.  v.  Kerr,  72  id.,  530,  532;  Wash.  County  v. 
P.  P.  B.  B.  Co,,  68  id.,  591.)  The  rule  applicable  to  all 
titles  acquii-ed  by  legislative  appropriations  of  propeity  to 
public  or  quasi  public  uses,  limits  such  title  to  the  contem- 
plated use,  and  all  else  remains  in  the  original  owner.  (People 
V.  Kerr,  27  N.  Y.,  196;  Br'klyn  Park  Cam.  v.  Aj-mstrong,  45 
id.,  240.)  A  greater  esbite  or  right  in  lands  cannot  be  taken 
when  an  easement  or  a  less  estate  will  siiffic(»,  and  there  is  no  dif- 
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ference  betwcca  taking  more  laiul  aod  taking  a  lai*gcr  estate 
than  IS  necessaiy.     {Barbow  v.  Tawnaend^  I  M.  A  K^  506; 
Hooker  T.  W.  and  JST.  71  7J.  Cb.,  12  WcncL,  371;  Dunham 
y.  Williams,  36  Bark,  137;  2  FoubL  Eq,  [2d  Eiig.  ecL], 
132;   lid.,43&;  4  Kent  Com.  [5thcd.];  30G;  ICruiaoDig., 
399,  tit!  11,  chap.  4,  f^  20,  32,  34;  2  Saiidenson  Uscsy  79;  1 
kl.,  97,  133,  140;   Van  Ujpps  \\  VanE^ps,  9  Paige,  241; 
Tony  T.  Bunh  of  Orleans^  id.,  643;  2  Story  Eq,  Juris., 
i§  1199,  1200,  1256,  1258,  1261,  1262,  1265.)     The  right 
acquired  under  the  statute  is*  clearly  au  casemeut  or  scmtude 
which  may  be  defined  iis  "  a  right  which  one  pro^jrictor  has 
to  some  profit,  benefit  or  lawful  use,  out  dL,  or  over  the 
estate  of,  another  proprietor/'     (RiCgor  v.  ParJcer,  8  Cash., 
145;  Doe  v.  Wood,  2  B.  A  Aid.,  724;  Kcifer  r.  Imhoff,  2G 
Pa.,  438;  Irei  Leading  Cases,   107;  1  Ei-isk.  InsL,  352; 
Ex  parte  Cobum,  1  Cow.,  568;  WoI/y.  Frost,  4  Sanf.  Chy., 
72;   OiUmiJc  v.  L.  S.  and  JSL  S.  Ji.  R,  C'a,  71  K  Y.,  194.) 
The  plaintiiT  may  maintain  trespass  against  any  one  entered 
upon  the  land  for  any  other  purpose  than  to  construct  or 
maintain  a  sea-wall  or  ejectment  to  recover  posse:>sion,  if 
acquired  for  any  other  purpose,  or  an  action  to  restrain  the 
use  or  Impropriation  of  the  land,  by  which  the  owner^s  right 
will  be  imixiired,  or  the  burden  upon  his  estate  increased. 
{Williams  v.  N.  Y.  C.  R.  R.  Co.,  16  N.  Y.,  97;  Creigh  v. 
R,  and  B.  R.  R.  Co,,  37  id.,  404;  Bixmdge  v.  Warner,  2 
Hill,  145;  Mahane  v.  JST.  Y.  C.  R.  R.  Co.,  24  N.  Y.,  658; 
Carpenter  v.  O.  and  S.  It.  R.  Co.,  id.,  655;   Wager  t.  Troi/ 
Un.  R.  R.  Co.,  25  id.,  526;  Lozier  v.  N.  Y.  C  R.  R.  Co., 
42  Barb.,  465;  Wohkr  v.  B.  and  S.  L.  R.  R.,  46  N.  Y-,  686.) 

SJierman  S.  Rogers,  for  respondent  The  proceedings 
under  the  act  of  1864  gave  the  city  the  fee  simple  al>solute 
of  the  land,  and  left  no  revei-sionary  interest  in  the  original 
owner.  {Bklgn  Parle  Co.  v.  Annstrang,  45  N.  Y.,  234; 
Hejpoard  v.  Ifew  York,  3  Seld.,  314;  Re^yford  v.  Knight,  11 
N.  v.,  308;  Heard  v.  Cltg  of  Brooklyn,  60  id,  242.)  The 
words  **  compensation  and  damages"  arc  used  as  equivalents 
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in  said  act.  (Cm.  Canal  Co  v.  Younr/,  1  Whart.  [Pa.],  425.) 
The  Lciridatuie  intcudcd  that  the  Avhole  estate  should  be 
taken  and  paid  for.  (45  N.  Y.,  240;  Ilaldeman  v.  Penn,R» 
R,  Co,,  50  Pa.  St.,  439  )  Plamtitt*  has  no  interest  in  the 
land  which  would  enable  him  to  maintain  either  an  ejectment 
or  an  action  in  equity.  {Williams  v.  -ZT.  Y.  C  Ii>  Ji.  Co., 
16  N.  Y.,  37;  1  AVa-shb.  on  R.  P.  [m.  p.],  451;  NichoUy.^ 
If.  Y.  andUne  li.  Ji.  Co.,  1  Kern.,  131.) 

Andrews,  J.  The  right  of  the  plaintiff  to  recover  in  this 
action  depends  upon  the  question  whether  the  city  of  Buffalo 
by  the  proceedings  taken  under  chapter  547  of  the  Laws  of 
1864  became  vested  with  the  fee  of  the  laud  in  controversy. 
K  the  title  of  the  plaintiff's  grantor  was  divested  by  the 
proceedings  under  the  act  the  deed  to  the  plaintiff  conveyed 
no  title  or  interest  in  the  premises  and  he  cannot  maintain 
ejectment,  and  it  is  wholly  immaterial  whether  the  license 
from  the  common  council  of  the  city,  under  which  the 
defendant  entered  upon  and  laid  its  track  over  the  locus  in 
quo  was  or  waa  not  valid.  The  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  if  he  has  none,  the  question  of 
the  defendant's  title  is  unimpoilant. 

The  act  referred  to  is  entitled  **  An  act  authorizing  the 
common  council  of  the  city  of  Buffalo  to  lay  out  a  public 
ground  for  the  purpose  of  maintaining  and  protecting  a  sea- 
wall or  breakwater  along  the  shore  or  margin  of  Lake  Erie." 
The  first  section  authorizes  the  common  council  to  lay  out,make 
and  open  a  public  ground  one  hundred  and  thirty  feet  wide 
along  the  shore  or  margin  of  Lake  Erie  for  the  purpose  of  main- 
taining thereon  and  protecting  a  sea-wall  or  breakwater  and 
to  take  and  appropriate  for  that  purpose  certain  specified  limds 
including  the  premises  in  controversy.  It  provides  that  the 
land  shall  be  *' taken  and  appropriated"  in  the  simie  manner 
and  that  compensation  therefor  shall  be  ascertained  and  made 
as  provided  in  the  charter  of  the  city  in  proceedings  for  the 
taking  of  land  for  laying  out  streets  and  highways  therein. 
Upon  payment  or  tender  of  the  compensation  awarded  to  the 
SiCKELs — Vol.  XXXIV.        38 
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owner  or  owner's  of  the  land  taken,  the  section  declares  that 
"  the  fee  thereof  shall  vest  in  the  city  of  Buffalo  for  the  pur- 
pose aforesaid  and  thenceforth  the  said  land  shall  be  and 
remain  a  public  ground  for  the  purpose  of  mauitaiiiing  and 
protecting  thereon  or  any  part  thereof  a  sea-wall  or  break- 
water and  protecting  the  harbor  of  said  city  and  the  lands 
.adjacent  from  the  encroachments  of  said  lake"  and  that 
nothing  in  the  act  contained  shall  prevent  the  city  from 
acquiring  title  to  the  lands  described  therein,  for  the  purpose 
stated,  by  voluntary  conveyance  from  the  owner. 

The  second  section  provides  that  when  the  city  shall  have 
obtained  **  title  to  the  land,"  either  by  proceedings  under  the 
act  or  by  voluntary  conveyance  as  therein  authorized,  **  the 
said  land  shall  be  subject  to  the  control  of  the  common 
council  of  said  city  as  one  of  the  public  groimds  thereof, 
except  so  far  as  said  contiol  may  have  been  heretofoi-e  or 
may  be  hereafter  ceded  to  the  United  States,"  and  it  autho- 
rizes the  common  council  to  direct  a  deed  or  deeds  of  con- 
veyance of  such  land,  or  any  part  thereof,  to  be  made  in  the 
name  of  and  under  the  corporate  seal  of  the  city  to  the 
United  States,  **  for  the  purpose  of  erecting  and  maintaining 
thereon  a  sea-wall  or  breakwater,"  on  condition,  to  be 
expressed  therein,  that  the  United  States  shall  maintain  and 
keep  in  repair  on  said  land  the  said  sea-wall  or  breakwater  ; 
and  the  section  declares  that  **  the  execution  and  delivery  of 
the  deed  or  deeds  shall  vest  in  the  United  States  the  title  to 
tlie  land  for  the  purpose  and  subject  to  the  condition  afore- 
said." The  third  section  prohibits  the  removal  by  any  pereon 
from  the  premises  of  any  earth,  sand  or  gravel  after  the  lands 
shall  have  been  conveyed  to  or  tiiken  by  the  city  under  the 
act,  without  permission  of  the  common  council  or  the  United 
States,  as  the  case  may  be,  or  any  excavation  thereon  so  as 
to  impair  or  injuriously  affect  the  sea-wall  or  breakwater, 
and  makes  it  a  misdemeanor  for  any  person  willfully  to  tear 
down  or  remove  any  part  thereof.  The  fourth  section  pro- 
hibits the  erection  of  any  building  on  the  premises  taken  or 
conveyed  under  the  act,  and  makes  it  a  misdemeanor  for  any 
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person  after  the  land  shall  have  been  appropriated  by  or  con- 
veyed to  the  city  to  erect  upon  or  move  on  to  said  land  any 
buildiug.  The  fifth  section  authorizes  the  common  council  to 
pass  ordinances  to  pi*eveut  the  erection  or  placing  of  any 
building  on  the  land,  or  the  taking  of  any  earth,  ssmd  or  gravel 
therefrom,  and  for  the  protection  of  the  sea-wuU  or  break- 
water, and  to  impose  penalties  for  a  violation  thereof 
The  sixth  section  requires  the  common  council  upon  per- 
fecting the  proceeduigs  for  taking  and  appropriating  the 
lands,  or  upon  conveyances  thereof,  to  declare  by  resolution 
''  the  said  land  to  be  a  public  ground  for  the  purpose  of 
maintaining  and  protecting  a  sea-wall  or  breakwater." 

It  is  conceded  tliat  proceedings  were  instituted  under  this 
act  to  take  the  lands  in  question,  and  that  by  virtue  of  such 
proceedings  all  the  intei-est  in  the  promises  in  question  which 
the  city  could  acquire  thereby  became  vested  in  the  city. 
There  is  therefore  no  question  of  regularity  to  be  con- 
sidered, and  it  is  to  be  assumed  that  compensation  hi\a 
been  made  or  tendered  to  the  owner  of  the  land  to  the  full 
extent  authorized  by  the  act.  It  is  claimed,  however,  that 
under  the  act  and  proceedings  thereunder  the  city  acquired 
an  Ciiscment  only  in  the  promises  for  the  puri>ose  of  maintain- 
ing and  protecting  a  sea-wall  or  breakwater,  and  that  the  fee 
of  the  land  i^cmained  in  the  owner  subject  to  this  servitude. 

This  position,  if  it  can  be  maintained,  must  rest  U[>on  the 
ground  that  it  was  not  the  intention  of  the  act  that  a  fee 
should  be  acquired  by  the  city  in  the  premises  taken,  and 
not  upon  the  ground  that  there  was  any  lack  of  power  in  the 
Legislature  to  authorize  the  acquisition  by  the  city  by  co!n- 
pulsory  proceedings  of  the  fee  of  the  land  for  the  use  men- 
tioned in  the  act.  The  use  was  unquestionably  a  public  one, 
and  it  is  well  settled  that  it  is  within  the  competency  of  the 
Legislature  in  authorizhig  land  to  be  condemned  for  a  public 
use  which  may  be  permanent,  to  determine  what  estate 
shall  be  taken,  and  to  authorize  the  taking  of  a  fee  or  any 
lesser  estate  in/its  discretion,  and  that  a  fee  may  be  tiiken 
although  the  public  use  for  which  the  land  is  to  be  taken  is 
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special  and  is  not  of  necessity  pciinunent  or  perpetual. 
{Heyward  v.  The  Mayor^  etc,,  7  N.  Y.,  214;  Rexford  v. 
KnigJd,  11  id.,  308;  Brooklyn  Park  Oomrs.  v.  At^mstrong^ 
45  id.,  234.)  It  is  true  as  claimed  by  the  plaintifi'^s  counsel 
that  acts  authoriziug  the  taking  of  private  property  for  pub- 
lic use  ai'e  to  be  strictly  construed  and  will  not  be  deemed 
to  justify  the  taking  of  any  greater  estate  or  interest  than 
such  as  is  expressly,  or  by  necessary  implication,  authorized 
by  the  statute  under  which  the  application  is  made.  {The 
Washington  Cemetery  v.  Profipect  Park  R,  R.  Co.,  68  N.  Y., 
591;  Sixth  Avenue  R.  R.  Co.  v.  Iiejr,  72  id.,  530.)  But 
there  is  no  other  restraint  upon  the  power  of  the  Legislature 
to  authorize  land  to  be  taken  for  public  use,  except  that 
which  imposes  the  condition  of  making  compensation  to  the 
owners.  When  the  statute  autlwrizcs  the  taking  of  a  fee  it 
cannot  be  held  invalid,  or  that  an  esisement  only  was  acquired 
by  proceedings  thereunder,  on  the  ground  that  in  the  judg- 
ment of  the  court  the  taking  of  an  easement  only  would 
accomplish  the  public  purpose  which  the  Legislature  had 
in  view.  That  is  a  legislative  and  not  a  judicial  question. 
It  seems  very  plain  tluit  the  Legislature  intended  by  the 
act  ill  question  to  authorize  the  city  of  Buffalo  to  acquire 
by  proceedings  under  the  act  the  fee  of  the  premises  described 
therein.  The  lands  are  to  be  "taken  and  appropriated"  for 
a  use  continuous  and  permanent  in  its  character.  The  com- 
pensation is  to  be  ascertained  in  the  sjime  maimer  as  the  com- 
pensjitioii  for  lands  taken  by  the  city  for  streets  and  highways 
m  which  cases  as  the  charter  then  was,  the  fee  was  taken,  and 
there  can  be  no  question  that  the  conmiissioners  under  the 
act  of  1864  were  authorized  and  required  to  award  the  full 
value  of  the  land  taken.  The  act  declares  that  upon 
the  payment  or  tender  of  the  compensation  award  for 
the  lands  taken,  **  the  fee  thereof  shall  vest  in  the  city,"  and 
the  city,  "  after  title  to  the  land  shall  have  been  acquired,"  is 
authorized  to  convey  to  the  **  United  States  the  said  land  or 
any  part  thereof."  It  is  impossible  in  view  of  the  clear  and 
unambiguous  terms  of  the  statute,  which  vests  in  the  city  a 
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fee  in  the  laucU  taken  under  the  act  and  the  right  to  convey 
under  the  limitations  mentioned,  and  provides  for  the  pay^ 
ment  to  the  owner  of  the  full  value  of  his  property,  to  sus- 
tain the  contention  of  the  plaintiff  that  the  city  took  an 
easement  only,  which  is  not  a  title  or  estate  in  land  but  a 
mei'e  privilege  therein  distinct  from  any  owners^hip  of  the 
soil.  It  is  claimed  thut  the  interest  taken  by  the  city  is  for 
a  si^ecial  purpose,  to  wit :  the  maintaining  and  protecting  of 
a  sea-wall,  and  this  purpose  is  repeatedly  declared  in  the 
act.  But  Ave  perceive  no  iucousistency  in  declaring  the  par- 
ticular use  for  which  the  city  is  to  take  and  hold  the  land, 
and  at  the  same  time  providing  that  it  should  take  a  fee. 
The  particular  use  declared  is  in  the  naturo  of  a  trust 
engrafted  on  the  fee,  and  tho  people  through  its  proper 
ofiiccr  could  compel  tho  city  to  observe  the  trust,  or  restrain 
it  from  any  use  of  the  land  inconsistent  with  it.  The  pur- 
pose expressed  does  not  qualify  tho  estate  taken  but  simply 
regulates  and  defines  the  use  for  which  it  shall  bo  held.  The 
argument  that  tho  act  makes  provision  for  the  protection  of 
the  property  and  authorizes  the  common  council  to  do  certain 
things  which  it  would  bo  unnecessary  to  provide  for  if  the 
city  became  tho  general  owner  is  not,  we  think,  entitled  to 
much  weight,  in  view  of  the  explicit  declaration  of  the  act 
that  the  fee  of  the  land  acquii'ed  under  the  act  should  vest  in 
the  city.  Tho  principle  of  construction  that  authorizes  tho 
examination  of  an  entire  statute  or  instrument  to  ascertain 
the  meaning  of  any  part,  when  the  meaning  is  ambiguous  or 
obscure,  is  well  settled,  but  in  this  case  there  is  no  need  of 
construction.  Tho  word  /fee  has  a  clear,  definite  and  legal 
signification  and  is  wholly  inconsistent  with  the  claim  that 
an  easement  in  the  land  only  was  authorized  to  be  taken. 

The  objection  that  the  act  is  void  under  section  16  of 
article  3  of  tho  constitution  is  not  well  taken.  The  title,  we 
think,  sufficiently  indicated  the  subject  of  the  act.  It  would 
be  expected  that  in  an  act  authorizing  a  municipal  corpora- 
tion to  lay  out  a  public  gi'onnd  provisions  would  be  found 
for  condemning  land  for  that  purpose.     The  cuuclasion  ]s 
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thsit  the  plaintiif  failed  to  establish  any  right  or  title  to  the 
premises  in  question  and  the  judgment  must  therefore  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


Elizabeth    C.    Bennett,    Respondent,    v.   Washington 

Gablock,  Appellant. 

In  1808,  Matthew  and  Martha  Codd,  the  parents  of  plaintiff,  beings  eac!h 
the  owner  in  fee  of  certain  I'eal  estate,  joined  in  a  deed  by  its  terms 
conveying  to  certain  trustees  named,  **  their  hell's  and  assigns,"  all  the 
lands,  etc,  of  whichr  the  gi*antors,  or  either  of  them,  were  seized,  in 
tinist :  1st.  To  sell  and  dispose  of  so,  much  thereof  as  should  be  neces- 
sary to  pay  all  debts  then  subsisting  against  the  grantora.  2d.  To  lease, 
etc.,  the  residue,  the  net  profits  and  avails  to  be  paid  Matthew  during 
his  life  for  the  support  of  the  grantors  and  their  children ;  if  Mai*tha 
survived  then  to  her  during  her  life  for  the  maintenance  of  herself  and 
childi-en.  8d.  The  trustees,  the  8ui*vivor  of  them  and  the  helra  and 
assigfns  of  said  survivor,  to  hold  all  the  residue  not  sold  to  pay  debts, 
**  for  the  sole  use,  benefit  and  behoof  of  such  pei-sons  as  shall  be  the  right 
heirs"  of  the  grantors  at  the  time  of  the  death  of  the  survivor;  reserv- 
ing to  the  gi*antors  power  by  will  or  appointment  to  direct  to  whom, 
upon  the  death  of  the  grantors,  the  residue  of  the  estate  should  go.  4th. 
Uix)n  i-equest  of  the  grantons,  in  the  discretion  of  the  trustees,  to  sell  and 
convey  any  portion  of  said  lands.  Plain tiflT  was  living  at  the  time  of  the 
execution  of  this  deed.  Martha,  the  survivor  of  the  grantors,  die<l  in  1871 . 
In  an  action  of  ejectment,  commenced  in  1874,  to  recover  lands  of  which 
Martha  was  seized  in  fee  at  the  time  the  deed  was  executed,  defendant 
claimed  by  adverse  possession  coihmenced  in  1842.  Held  (Rapallo,  J., 
dissenting),  that  by  the  deed  the  whole  estate  in  law  and  equity  was 
vested  in  the  tinistees,  subject  only  to  the  execution  of  the  trust ;  that  the 
ei*sons  for  whose  benefit  the  trust  was  created  took  no  estate  in  the 
lands,  but  simply  an  equitable  interest,  a  right  to  enforce  the  perform- 
ance of  the  trust  in  equity ;  that  upon  the  death  of  her  mother  plaintiiT 
became  entitled  to  the  rants  and  profits  and  to  the  actual  possession  of 
the  lands  remaining  in  the  hands  of  the  tinistees ;  but  that  the  remainder 
in  the  plaintiff  was  limited  upon  the  tinist  estate,  and  if  by  the  acts  or 
the  negligence  of  the  trustee  their  estate  had  been  defeated,  or  their 
right  of  action  for  its  possession  banned,  the  remainder  was  defeated, 
and  plaintiff's  right  of  action  also  bai*i*cd ;  and  that  thci'efoi'e  the  adverse 
possession  was  a  good  defense. 
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Bennett  v.  Qarlock  (10  Hun,  328),  reversed. 

IHchol  V.  WcUwarth  (4  Denio.  385)  and  Norton  v.  Norton  (2  Sand.,  T^), 
distinguished. 

■ 

(Argued  January  23,  1879;  decided  Januaiy  13, 1880.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Coui-t,  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury,  and  granting  a  new  trial. 
(Reported  below,  10  Hun,  238.) 

This  was  an  action  of  ejectment  to  recover  possession  of 
the  undivided  third  part  of  certain  lands  in  the  town  of 
Frankfort,  Herkimer  county. 

The  plaintiff  claimed  as  a  remainderman  under  a  deed  of 
trust,  executed  by  her  parents,  Matthew  Codd  and  Martha, 
his  wife,  in  1808.  The  defendant  claimed  title  by  adverse 
possession  under  a  tax  sale  deed,  executed  by  the  comptroller 
to  one  Charles  Gray,  on  the  12th  day  of  July,  1841,  the 
sale  having  been  made  in  1839,  for  a  tax  which  was  assessed 
upon  the  premises  in  1832. 

The  plaintiff  was  born  in  the  year  1802,  or  1803.  On  the 
24th  day  of  May,  1808,  Martha  Codd  was  the  owner  in  fee 
of  the  premises  described  in  the  complaint,  together  with 
other  lands ;  on  that  day  she  executed  with  her  said  hus- 
band, as  parties  of  the  first  and  second  paiiis,  to  Samuel 
Sidney  Breese,  and  Abraham  Varick,  jr.,  of  the  third  part, 
and  to  their  hell's  and  assigns,  the  trust  deed  in  question. 
Said  deed  witnessed  :  **  That  the  said  parties  of  the  fii-st  part, 
and  second  part,  for,  and  in  consideration  of  one  dollar,  to 
them  in  hand  paid,  and  in  order  to  effect  the  uses  and  trusts 
hereinafter  particularly  mentioned,  have,  and  each  of  them, 
doth  hereby  grant,  release  and  convey  unto  the  said  parties 
of  the  third  paii;,  and  their  hell's  and  assigns,  all  the  lands, 
tenements,  hereditaments  and  real  estate,  whatsoever  or  where- 
soever, whereof  they,  the  said  parties  of  the  first  and  second 
parts,  are,  or  whereof  either  of  them  is  seized  or  entitled  to, 
either  in  law  or  equity,  together  with  all  and  singular  the 
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rights,  iiitcrcst,  property,  and  estate,  "^hich  they,  the  said 
parties  of  the  first  aud  second  parts,  or  cither  of  them,  have 
or  hath,  of,  in  or  to  said  lauds,  tenements  and  real  estate 
either  in  law  or  equity,  wheresoever  the  same  may  be  situ- 
ated. To  have  and  to  hold  the  said  lands,  tenements,  here- 
ditaments, and  premises,  witii  their  appurtenances,  unto  the 
said  parties  of  the  tliird  part,  and  their  hi.ii's  and  assigns,  as 
joint  tenants,  and  not  as  tenants  in  common,  in  trust  for  the 
uses,  intents  and  purposes  following,  to  wit :  First,  For  the 
intent  and  with  full  power  and  authority  to  said  parties  of 
the  third  part,  and  the  sun  ivor,  and  the  heii*s  and  assigns  of 
such  survivor  of  them  to  sell  and  dispose  of  so  much  of  sjiid 
lands,  tenements  and  hereditaments,  with  the  appurtenances, 
as  shall  bo  sufficient  to  pay  and  satisfy  all  debts,  dues  and 
demands  now  subsisting  and  founded  in  law  or  equity  against 
them,  the  said  parties  of  the  fii-st  part,  and  second  pai-t,  or 
cither  of  them.  Second!?/,  In  trust  as  to  the  residue  of  said 
lands,  tenements  and  hereditaments,  to  lease,  manage,  culti- 
vate and  improve  the  same  in  such  manner  and  upon  such 
terms  and  conditions  as  to  said  trustees,  or  the  survivor  of 
them,  or  the  hcira  or  assigns  of  such  survivor  shall,  from  time 
to  time,  deem  proper,  and  most  for  the  interest  and  benefit 
of  said  parties  of  the  fii"st  and  second  parts,  or  the  survivor 
of  them ;  the  net  profits,  or  avails  whereof,  are  to  be  paid 
and  accounted  for  to  said  Matthew  Codd  durinc:  his  life-time 
quarterly,  or  as  often  as  may  be  reasonably  required  by  him 
for  the  support  and  maintenance  of  said  Matthew  and  Mailha 
Codd,  and  their  children  ;  and  if  said  Martha  Codd  shall 
survive  her  said  husband,  then  the  said  net  profits  or  avails 
are  to  be  paid  and  accounted  for  to  her  quarterly,  or  as  often 
as  may  bo  reasonably  required  by  her  during  her  natural  life 
for  the  maintenance  of  herself  and  said  children.  Thirdly. 
In  trust,  and  upon  this  express  intent  that  said  trustees  and 
the  survivor  of  them,  and  the  hell's  and  assigns  of  said 
survivor  shall  hold  all  the  residue  of  said  lands,  tenements 
and  hereditaments,  with  their  appmlcnanceg,  over  and  above 
what  may  be  sold  as  afoi-esaid  for  the  payments  of  said  debts, 
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dues,  and  demands  now  subsisting  as  aforesaid,  for  the  sole 
use,  benefit,  and  behoof  of  such  person  as  shall  be  the  right 
heirs  of  them,  the  said  Matthew  and  Martha  Codd,  at  the 
time  of  the  death  of  the  survivor  of  them,  that  is  to  their 
•children  or  grandchildren,  or  such  other  person  as  by  the 
laws  of  the  State  of  New  York  would  be  heir  or  heirs  of 
the  said  Matthew  and  Martha  Codd  at  the  time  of  the  death 
of  the  suiTivor  of  them,  if  this  deed  had  not  been  made. 
Provided,  however,  and  it  is  expressly  intended  that  in  order 
to  secure  the  respect  and  obedience  of  their  children  and 
grandchildren,  or  other  representatives,  the  said  Matthew 
Codd  and  Maitha  Codd  may,  if  they  can  agree  and  deem  it 
proper  by  their  joint- will  or  appointment  in  due  form  of  law 
to  be  executed,  direct  and  appoint  the  persons  to  whom  and 
for  whose  use  the  said  trust  estate  of  the  said  residue  of  said 
lands  shall  go,  upon  the  decease  of  the  suiTivor  of  said  Mat- 
thew and  Martha  Codd ;  which  will  or  aCppointment  so 
jointly  executed  as  aforesaid,  may  be  revoked  or  annulled  by 
a  proper  instrument  in  writing,  by  either  of  said  Matthew  or 
Martha  Codd  at  his  or  her  pleasure,  and,  in  case  of  such 
revocation,  the  said  estate  shall  go  to  their  right  heirs  afore- 
said. Fourthly.  It  is  understood  and  provided,  that  if  at 
any  time  the  said  Matthew  Codd  and  Martha  Codd  shall 
jointly,  by  a  proper  instrument  in  writing  signed  by  them 
respectively,  and  attested  by  two  subscribing  witnesses, 
request  the  said  tnistces  or  trustee  to  sell  and  convey  any 
portion  of  said  lands  over  and  above  what  may  be  necessary 
for  payment  of  debts  as  aforesaid,  the  said  trustees  or  trustee 
in  case  of  survivorship,  may,  and  is  hereby  authorized  to 
comply  with  such  joint- written  request ;  but  it  is  expressly 
understood  and  agreed  that  such  request  shall  not  be  obli- 
gatory upon  said  trustees  or  tnistee,  but  it  shall  be  discretion- 
ary in  said  trustees  or  trustee  to  comply  with  such  request 
or  not." 

.  There  was  a*  subsequent   provisioii,    declaring    that    the 
trustees  should  not  be  hold  accountable  for  net  profits  or 
avails  until  the  same  should  be  actually  received  by  them, 
SiCKBLS— Vol.  XXXIV.        89 
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Breese  and  Varickf  the  trustees  named  in  the  deed^. 
accepted  the  trust,  and  continued  trustees  untilJuly  6, 1814, 
when  by  a  decree  of  the  Court  of  Chancery  directing  the 
same  they  executed  a  conveyance  transferring  said  trust  to 
Thomas  Addis  Emmett,  as  sold  trustee,  the  conveyance  being 
in  foim,  to  him,  his  heirs  and  assigns,  upon  the  same  trusts 
as  held  by  Breese  and  Yarick,  and  Emmett  accepted  the 
trust.  Emmett  died  in  1827.  In  December,  1854,  Thomas^ 
Cunningham  was  appointed  trustee  of  said  trust,  and 
accepted  the  same,  and  in  March,  1855,  by  conveyance  duly 
executed  by  the  heii-s  of  Emmett,  the  trust  estate  was  trans- 
ferred to  said  Cunningham;  the  conveyance  containing  a 
full  recital  of  the  previous  trust  deeds,  and  -proceedings  in. 
court  in  respect  to  the  continuance  and  transfer  of  the  trust. 
Martha  Codd,  whose  name  at  the  time  of  her  death  was. 
Martha  Bradstreet,  died  December,  1,  1871,  leaving  as  her 
heirs  at  law  the  plaintiff,  a  son,  and  the  children  of  a. 
deceased  daughter.  No  will  or  appointment  was  made  by 
the  grantors  as  provided  for  m  said  trust  deed. 

I 

Hismy  A.  Foster,  for  appellant.  A  tax  sale  deed,  though 
made  without  authority,  if  apparently  valid  on  its  face,  is  & 
sufficient  foundation  for  an  advei'se  possession.  {Finley  v* 
Cook,  54  Barb.,  10;  Hilton  v.  Bender,  2  Hun,  1;  Blackwell 
on  Tax  Titles  [3d  ed.],  568,  572;  Dillingham  v.  Br(mn,  38. 
Ala.,  311;  Preacott  v.  JNevers,  4  Mason,  326;  Little  v.. 
Magffinet*,  2  Maine,  176;  Brockett,  Petitioner,  53  id.,  236; 
Wells  v.  Company,  47  N.  H.,  235,  260,  261.)  Any  deed  or 
conveyance,  though  void,  will  lay  a  foundation  for  au  adverse 
possession  of  the  lands  described  in  it.  {Lessee  of  Clark  v.. 
Courtney,  5  Peters,  320,  354;  Jackson  v.  Newton,  18  J.  R.,. 
355;  Northrop  v.  Wright,  7  Hill,  477;  Jackson  v.  WJieatr 
18  J.  E.,  40;  LaFrambois  v.  Jackson,  8  Cow.,  609;  Brad- 
street  v.  Clark,  12  Wend.,  674;  Bogardusy.  Trinity  Churchy 
4  Sand,  Chy.,  738,  739;  Humbert  v.  Triniii/  Church,  24 
Wend.,  587,  604,  612,  613,  614,  632,  633,  638,  639,  640; 
Kent  V.  Hai*caurt,  33  Barb.,  491.)     The  tax  sale  deed  being. 
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fair  on  its  face,  no  imputations  upon  the  motives  of  the 
adverse  holder  are  to  be  indulged,  unless  clearly  proved* 
{Olapp  V,  Bromaghaniy  9  Cow.,  531,  558,  559;  Sands  v» 
Hughes,  53  N.  Y.,  297.)  A  grantee  always  holds  adversely 
to  the  grantor,  as  well  as  to  all  others.  {Bradstreei  v.  HurU^ 
inffUm,  5  Pet.,  429,  448.)  Even  if  Gray  had  been  in  posses- 
sion under  the  mortgage,  he  could  purchase  the  tax  title  for 
himself,  and  in  hostility  to  Mrs.  Bradstreet's  rights,  and  of 
all  others  who  claimed  to  own  the  premises.  {Hilton  v. 
Bender,  2  Hun,  1;  Jfellisy.  Lathrop,  22  Wend.,  121;  Ten 
Eyck  V.  Craig,  62  N.  Y.,  406,  422,  423;  Link  v.  Doerfer^ 
42  Wis.,  391;  24  Am. 'Rep.,  417;  Lessee  of  Ewing  v» 
Burnet,  11  Pet.,  41.)  The  giving  of  a  lease  is,  of  itself,  an 
assertion  of  title  in  the  lessor.  {Wilklaw  v.  Lane,  37  Barb., 
244,  248;  Northrop  v.  WHgU,  7  Hill,  477,  488.)  One 
holding  adversely,  or  otherwise,  may  purchase  an  outstand- 
ing title  in  support  of  his  own,  whether  he  doubts  the  valid- 
ity of  his  previous  title  or  not^  and  such  purchase  or  pur- 
chases vrill  not  affect  the  right  or  title  under  which  such 
purchaser  previously  claimed  to  hold.  {Northrop  v.  Wright^ 
7  Hill,  477,  489,  495;  Burhans  v.  Van  Zandt,  7  Barb.,  92, 
102;  Jackson  v.  "Newton,  18  J.  R.,  355.)  An  actual,  exclu- 
sive, open  and  notorious  possession  under  a  claim  of  title 
adverse  to  all  the  world,  gives  a  good  title.  {Cahill  v» 
Palmer,  45  N.  Y.,  478;  Kent  v.  Harcaurt,  33  Barb.,  491; 
La  Framhois  v.  Jaxikson,  8  Cow.,  589;  Bogardus  v.  Trinity 
Church,  4  Sandf.  Chy.,  634.)  A  possession  adversely  com- 
menced is  presumed  to  continue  adverse  so  long  as  the 
possession  is  maintained.  {Bogardus  v.  Trinity  Church,  4 
Sandf.  Chy.,  744;  1  Greenl.  Ev.,  §§  41,  42;  Wilkins  v- 
JSarle,  44  N.  Y.,  192.)  The  question  of  adverse  p6ssessiott 
is  a  question  of  fact,  to  be  proved  by  the  claims,  acts, 
motives,  etc.,  of  the  disseizor,  all  of  which  are  questions 
to  be  determined  by  the  jury,  or  by  the  court  when 
tried  by  the  -court  alone.  (Code  of  Procedure,  §  272; 
Code  of  CivilProcedure,  §  1338;  Booth  v.  Pierce,  28  N.  Y., 
465;  Bradley  v.  Aldrich,  40  id.,  504;  Case  v.  Phel^^s,  39 
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id.,  164,  167.)  Where  a  trust  is  to  the  trustees  and  their 
heks  and  assigns,  if  the  trustee  or  trustees  die,  their  heirs  tiike 
the  trust  and  hold  it  until  the  coui-t  shall  see  fit  to  appoint 
another.  {Wood  v.  Martin,  38  Barb.,  473;  44  N.  Y.,  249; 
ITznff  V.  Donnelly^  5  Paige,  46;  McCarty  v.  Orphan  Asylum, 
9  Cow.,  437.)  A  trust  to  sell  lands  for  the  payment  of  debts 
necessarily  conveys  the  fee  of  the  lands  to  the  trustees 
whether  the  words  **  heirs  of  the  trustees  "  are  inserted  or  not. 
(1  Perry  on  Trusts  [2d  ed.J,  §  315;  Anderson  v.  Malhe7\  44 
N.  Y.,  249;  Bain  v.  Matteson^  54  id.,  666.)  The  advei-se 
possession  having  barred  the  legal  estate  of  the  trustees, 
it  necessarily  barred  also  any  inferest  or  estate,  legal  or 
equitable,  which  Martha  Bnidstreet  had  to  the  premises.  It 
certainly  ba^rred  all  her  interest  as  cestui  que  trust.  (1  R.  S., 
729,  §  60;  Mcoll  v.  Wahoarth,  4  Den.,  385;  4  Kent  Com., 
310,  note  a;  Amery  v.  Lord,  5  Seld.,  403;  Knox  v.  Jones, 
47  N.  Y.,  389,  396;  4  Kent,  233-310;  Greenl.  Cruise,  388, 
tit.  12,  chap.  2,  §  4;  2  Greenl.  Cruise,  268,  tit.  31,  chap.  2, 
§  59;  Lewellin  v.  MacJcwort,  15  Vin.  Ab.,  125;  Angel  on 
Lim.,  §§  166,  473;  Ohohnondely  v.  Clinton,  2  Merw.,  361; 
Hovenden  v.  Ld.  Annesly,  2  Sch.  &  Lcf.,  629;  Cole^nan  v. 
WaJkei\  3  Mctc.  [Ky.],  45;  Smilie  v.  Biffle,  2  Barr.,  152; 
Wyck  v.  East  India  Co,,  3  P.  Wnis.,  310.)  No  estate  or 
interest  in  the  *'  residue"  ever  vested  in  the  plaintiff  during 
the  life  of  her  mother.  {Silvester  v.  Wilson,  2  Tr.  Rep., 
444,  451;  Neville  v.  Saunders,  1  Vem.,  415;  Knox  v.  Jon^s, 
47  N.  Y.,  390;  Hotclikin  v.  Humphrey,  2  Mad.  Chy.,  374; 
Bidefield  v.  Record,  2  Sim.,  354;  loung  v.  Robinson,  8  Jur. 
[N.  S.],  825;  Graves  v.  Simpson,  10  id.,  609;  Collier  v. 
McBean,  34  Beav.,  426;  Fortesmie  v.  SattertMcaite,  1  Ircd., 
566;  Hdrgrave  v.  Cartier,  3  Vez.  &  B.,  79;  Doe  ex  dem.  v. 
Ilopkinson.  5  Add.  &  Ell.  [N.  S.],  223;  Smilie  v.  Biffle,  2 
Barr.,  52.)  The  plaintiff  wjis  incapable  of  taking  a  vested 
remainder  under  the  trust  deed  as  one  of  the  right  heirs  of 
Matthew  and  Martha  Codd.  (1  Coke's  Inst.,  22,  b  ;  Fen- 
wick  V.  Mifford,  1  Leon.,  182;  Counden  v.  Clarke,  Hob., 
80  a,   34  a;    Cholmondely  v.    ClinJUm,    2   Mer.,    222-223; 
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Grodolphin  v.  AbtnffcUm,  2  Atk.,  67;  Mead  v.  Eringtmi,  Cro. 
Eliz.,  321;  Greenl.  Cruise  [2d  ed.],  328,  PL  ;  3  R.  S.  [2d 
ed.],  577;  Rogers  v.  Rogers,  3  Wend.,  621;  Campbell  v. 
Rawdon,  18  N.  Y.,  416,  417;  Sheridan  v.  Howe,  4  Kcyes, 
569;  Moore  v.  Little,  41  N.  Y.,  71,  72.)  The  statute  of 
uses  of  1787  (1  Greenleaf' s  ed,  of  the  Laws  361,  and  1  N. 
R.  L.,  72)  has  no  application  in  this  case.  (ChudleigKs 
Case,  1  Coke's  Ecp.^  126;  2  Washb.  on  Real  Prop.  [4th  ed.], 
410,  PL  11;  Ref.  Dutch  Church  v.  Veeder,  4  Wend.,  492.) 
As  already  appears  there  was  no  life  estate  created  by  the 
deed  in  Mr.  and  Mi-s.  Codd  ;  but  only  a  life  interest  in  the 
net  profits  and  avails,  and  a  remainder,  either  legal  or  equit- 
able, could  not  be  limited  on  that.  (Gerard's  Title  to  Rejd 
Estate,  217  ;  Doe  v.  Consadine,  6  Wall.,  474;  Leslie  v. 
Marshall,  31  Barb.,  567;  Fcameon  Remaindei-s,  281;  Goodr 
right  V.  Cornish,  1  Salk.,  226;  Doe  v.  Carlton,  1  Wilson, 
225,  226;  Harris  v.  Barnes,  4  Bar.,  2157,  21G2;  4  Kent's 
Com.,  199;  2  Blk.  Com.,  164;  Jackson  v.  Robbin.'i,  16  J.  R., 
537,  589;  Presim  v.  Funnel,  Willes'  Rep.,  164;  Pell  v. 
Broicn,  Cro.  Jac.,  690.)  During  the  life  of  her  mother 
plaintiff  had  not,  at  common  law,  even  an  estate  **in 
expectancy,"  but  a  mere  **  possibility  of  a  use."  (3 
R  S.  [2d  ed.],  570,  571  ;  Bouvier's  Law  Dictionary, 
** Springing  use";  4  Kent's  Com.,  295,  298;  Mooi^e  v. 
Little,  4:1  N.  Y.,  93;  Bouvier's  Law  Diet.,  *»  Possibility  ;  " 
1  Hilliard  on  Real  Prop.,  34;  Pelletrieu  v.  Varick,  11  Wend., 
110;  Jackson  v.  Waldvon,  13  id.,  178;  Edwards  v.  Varick, 
5  Denio,  664,  691;  Boynton  v.  Hubbard,  7  Ma.ss.,  112;  10 
Coke's  Rep.,  51;  Miller  y.  Evans,  19  N.  Y.,  384,  390,  395; 
3  Washb.  Real  Prop.  [4th  ed.],  94,  PL  15.)  As  plaintiff 
had  no  vested  estate  in  remainder,  as  to  whatever  other  right 
or  interest  which  she  had  in  the  trust  estate,  she  wtis  cestuf 
que  trust  to  the  trustees,  as  well  as  to  the  trust  for  the  main 
tenance,  and  she  should  compel  the  trustee  to  protect  tha/ 
interest.  (Perry  on  Tiiists  [2d  ed.],  §§  15,  17,  326,  346,  357, 
621,  816;  Griffin  v.  Ford,  1  Bosw.,  124;  Wamilpy  \,Worm 
ley,  8  Wheat.,  421;  Hubbard  v.  Medbury,  53  N.  Y.,   99; 
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Willard  on  Real  Estate,  158,  172.)  i  Under  a  legacy  to  the 
issue  of  A.,  all  descendants  are  entitled,  and  take^er  capita 
as  joint  tenants,  {Davenport  v.  Hanberty,  3  Ves.,  257; 
Jjeiffh  V.  Narbury^  13  id.,  340,  344;  Bouvier's  Law  Diet, 
''Per  Capita:') 

Edward  O.  JameSf  for  respondent.  If,  by  the  trust  deed 
of  May  24,  1808,  plaintiff  became  vested  with  a  future  or 
expectiuit  estate  in  the  lands,  whether  legal  or  equitable, 
then  a  title  by  advei-se  possession  against  such  estate  during 
the  continuance  of  the  life  estates  was  impossible,  as  no  pos- 
session can  be  deemed  adverse  to  a  paily  who  has  not,  at  the 
time,  the  right  of  entry  and  possession.  (  Webster  v.  Cooper, 
14  How.  [U.  S.],  488;  Carver  v.  Jackson,  4  Pet,  1;  Chris- 
tie V.  Gaffe,  71  N.  Y.,  189,  192-193;  Pratt  v.  Pratt,  6  W. 
Dig.,  407;  Devyr  v.  Shaefer,  55  N.  Y.,  446;  Jackson  v. 
Schoonmaker,  4  J.  R.,  390;  Jackson  v.  Sellick,  8  id.,  262; 
Jackson  v.  Johnson,  5  Cow.,  74;  Jackson  v.  Mencius,  2 
Wend.,  357;  Clark  v.  Hughes,  13  Barb.,  147;  Randall  v. 
Rabb,  2  Abb.  Pr.,  307;  Wells  v.  Prince,  9  Mass.,  508; 
Wallingford  v.  Hearl,  15  id.,  471;  Doe  v.  Edmonds,  6  M. 
&  W.,  295;  1  R.  S.,  725,  §  32.)  A  trustee  takes  that  quan- 
tity of  interest  only  which  the  purposes  of  the  trust  require 
and  the  instrument  creating  it  permits.  The  legal  estate  is 
in  the  trustee  so  long  as  the  execution  of  the  trust  requires 
it,  and  no  longer,  and  then  it  vests  in  the  pei-soa  beneficially 
entitled.  {Nichol  v.  Waltoorth,  4  Den.,  385,  388;  Norton 
V.  Norton,  2  Sandf.,  296j  Poor  v.  Considine,  6  Wall,  458, 
471;  Adams  y.  Adams,  6  Q.  B.,  860,  866;  Perry  on  Trusts, 
§§  319.  320;  1  R.  S.,  730,  §  67;  Bellinffer  v.  Shafer,  2 
Sand,  Chy.,  293.)  There  was  no  proof  of  any  del)ts  exist- 
ing against  the  grantors  at  the  time  this  deed  was  made,  and 
hence  this  trust  is  not  shown  to  have  ever  had  vitality, 
{HeardsonY.  Williamson,  1  Keen,  33,  41;  Wardv.  Barbury, 
18  Beav.,  190;  Selden  v.  Vennilyea,  3  N.  Y.,  525;  Kettel 
V.  Osbom,  3  T.  &  C,  45;  James  v.  Bion,  2  Sim.  &  Stu., 
600.)    The  presumption  of  payment  will  attach  after  twenty 
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years,  notwithstanding  the  trust.  {Martin  v.  Gage,  9  N.  Y., 
398;  Laws  of  1875,  chap.  545;  Carter  v.  BamardisUm^  1 
P.  Wms.,  518;  1  Salk.,  153.)  As  under  the  trust  the 
gmntors  could  pay  their  own  debts,  had  debts  existed,  the 
trustees  would  have  taken  only  a  power.  {Kenrick  v.  Lord 
Beauclerckj  8  Bos.  &  PuL,  175;  Kimber  v.  Cafe,  7  Exch., 
676;  Hamton  v.  iShotter,  8  Ad.  &  Ell.,  905;  Perry  on 
Trusts,  §  308.)  Had  the  trustees  taken  an  estate  under  the 
clause  to  pay  debts,  it  would  attach  only  to  so  much  of  the 
lauds  as  would  be  sufficient  to  pay  the  debts  then  existing, 
a  quantity  which  could  have  been  immediately  ascertained. 
\Hawkery.  Hawker,  8  Bam.  &  AdoL,  537.)  The  existence 
of  such  an  estate  in  the  trustees  would  not  prevent  the  remain- 
ders, limited  upon  the  residue,  vesting  as  legal  estates. 
{Popham  V.  Bumpfield,  1  Vern.,  79;  Glover  v.  MaackUm,  3 
Biiig.,  13;  Collier  v.  McBean^  34  Beav.,  426;  Muller  v. 
Olaridge^  6  Com,  B.,  641;  Warier  v.  Hutchinson,  1  Barn.  & 
Crcs.,  721;  Ackland  v.  Lutlet/,  9  Ad.  &  Ell.,  879,  893;  Jones 
V.  Say,  3  Brown's  Pari.  Cas.,  458;  Ward  v.  Amory^  1  Cur- 
tis C.  C,  419,  428;  Carver  v.  Jackson,  4  Pet.,  1.)  On  the 
expiration  of  the  lives  of  Matthew  and  Martha  Codd,  the 
purposes  of  this  trust  would  cease,  and  the  estate  of  the 
trastees  would  then  also  cease.  (2  Jarman  on  Wilk,  213, 
214;  Welch  v.  Allen,  21  Wend.,  147;  Blacker  v.  Anscambe, 
4  Bos.  &  PuL,  25;  Bain  v.  MaUesan^  54  N.  Y.,  663.)  Under 
the  third  clause  of  the  trust  deed  of  1808,  the  plaintiff,  who 
was  living  when  said  deed  was  executed,  became  immediately 
vested  with  a  legal  estate  in  remainder,  limited  by  way  of 
use.  (2  Washb,  on  Real  Estate,  chap.  2,  §§  2,  8;  4  Kent's 
Com.,  205,  237;  1  Saunders  on  Uses,  105,  106;  1  Cruise, 
tit.  XI,  chap.  3,  §§  5,  19,  22,  note  1;  2  id.,  tit.  XVI,  chap. 
5,  §§  1,  15,  16,  17;  Reformed  Dutch  Church  v.  V^eder,  4 
Wend.,  494;   Carver  v.  Jackson,  4  Pet,  1,  90;  Jones  v.  Say, 

3  Brown's  Pari.  Cas.,  458;  Shapland  v.  Smith,  1  id.,  75; 
Hallan  v.  Ironnumger,  3  East,  533;  Terry  v.  CoTliei\  11  id., 
577;  Silvester  v.  Wilson,  2  Term,  444;.  Willis  v.  Martin^ 

4  id.,  39;  Foster  v.  Hayes,  2  El.  &  BL,  27;  4  id.,   717; 
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Lewin  on  Trusts,  253,  254;  Wedster  v.  Cooper,  14  How.  [U,, 
S.],  488,  497-498;  Ward  v.  Amori/,  1  Curtis  C.  C,  419; 
Ware  v.  Hichardson,  3  Md.,  505;  Green  v.  Green,  23  WalL, 
486,  491;  Vanderhei/den  v.  Crandall,  2  Denio,  9;  1  N.  Y., 
491;  Bellinger  v.  iSAa/er,  2  Sand.  Chy.,  293;  68  N.  Y.,  61; 

4  Kent  Com.,  205;  Barnes  y.  Provost,  4  J.  R.,  61;  Nodine 
V.  Greenfield,  7  Paige,  544,  548;  JRiglU  v.  Oreber,  5  Bam. 
&  Cres.,  866;  -BeYfe  v.  Ilojjkinson,  5  Q.  B.,  223;  Comerhaxk 
V.  Perryn,  3  Term.,  484;  Williamson  v.  .F/e/cZ,  2  Sand.  Chy., 
533;  Moore  v.  Littel,  41  N.  Y.,  GO;  Provost  v.  Cohjer,  62 
id.,  545,  552;  Willis  y.  Martin,  4  Term.,  39,  63;  Oanning- 
hXim  V.  Moody,  1  Ves.  Sr.,  174,  177;  i^os^tr  v.  Hayes,  2  EL 
&  BL,  27;  4  id.,  717;  «7one5  \%  /Say,  3  Brown^s  Pari.  Cas., 
458;  Shajpland  v.  Smith,  1  Brown's  Chy.  Cases,  75;  Hal- 
Ian  V.  Ironmonger,  3  East,  533;  Terry  v.  Collier,  11  id.,  377; 
HaywardY.  Whitby,  1  Barr.,  228;  Blaker  v.  -4??5comie,  4 
Bos.  &  Pul.,  25;  TFar^er  v.  Hutchinson,  5  Moore,  143;  1  B. 
&  C,  721;  Green  v.  (?;'6en,  23  Wall,  486,  491;  Silvester  v. 
Wilson,  2  Term,  444;  Collier  v.  McBean,  34  Beav.,  426; 
Mogg  V.  Mogg,  1  Meriv.,  654,  678,  689;  Playfordv.  Hoare,^ 
3  Y,  ife  J.,  175;  Mailer  v.  Claridge,  6  M.  G.  &  S.,  641; 
T/iurston  v.  Thurston,  6  R.  I.,  296;  Biscoe  v.  Per  bins,  1  V. 
<fe  B.,  485;   Curtis  v.  Price,  12  Ves.,  89;   Turner  y.Dorvell, 

5  Term,  518;  Littledale  v.  Smeddle,  2  B.  &  Aid.,  126; 
Oi^e;*  V.   /SmiiJA,   2  H.  BL,  594;  Marshjall  v.  i///^^,  2  M. 

6  S.,  608;  Jifo^^  V.  J5u^07i,  7  Ves.,  201;  PAyj/j^  v. 
Ackers,  9  CL  &  Fin.,  583;  4  M.  A  G.,  1107;  Booth  v. 
Edlin,  4  Ad.  &  EL,  682,  591;  Clarke  v.  Davenport, 
1  Bosw.,  95,  114,  115;  Pitcher  v.  Carter,  4  Sand.  Chy.,  1; 
Woody.  Mather,  38  Barb.,  473;  44  N.  Y.,  2W;  4  Kent's 
Com.,  216,  310,  noted!;  Nicolly.  Walworth,  4  D(mi.,  385; 
68  N.  Y.,  234;  Manice  v.  Manice,  43  id.,  303,  370,  373;  In 
re  Livingston,  34  id.,  555;  4  Kent,  243,  245,  246.)  The 
Revised  Statutes  having  taken  effect  many  years  before  the 
advei-se  entry  under  which  defendant  claims,  plaintiff*  is  enti- 
tled to  the  benefit  of  all  those  provisions  by  which  formal 
trusts  were  turned  into  legal  estates,  and  all  other  provisions 
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not  altering  or  impairing  any  vested  estate,  interest  or  rights 
or  altering'^or  affecting  the  construction  of  this  trust  dee<L 
{Bellinger  v.  Shafer,  2  Sand.  Chy.,  293;  1  R.  S.,  750,  §  11; 
Manice  v.  Mdnicej  43  K  Y.,  303,  370;  In  re  Livingston,  34 
id.,  555;  44  id.,  249;  1  R.  S.,  729,  §  61;  id.,  723,  §  10;  id., 
725,  §  32.)  Plaintiff's  estate  under  the  trust  deed  was  a 
vested  legal  remainder.  {Vanderkeyden  v.  Orandall,  2 
Den.,  9;  1  N.  Y.,  491;  Carver  v.  Jackson,  4  Pet.,  1;  Web- 
ster V.  Cooper,  14  How.  [U.  S.],  488;  Ward  v.  Amory,  1 
Curtis  C.  C,  419.)  Even  if  plaintiff's  estate  in  remainder 
had  been  an  equitable  estate  during  the  lives  of  her  parents,, 
it  would  not  be  barred  by  the  statute  of  limitations.  (  WiU 
lianison  v.  Field,  2  Sand.  Chy.,  533,  562;  Cruise,  tit.  XII^ 
chap.  1,  §  34;  Burgess  v.  Wheate,  1  Eden,  177,  223-224; 
Cholmondely  v.  Clinton,  2  Jac.  &  W.,  1,  148;  CroxallY. 
Shererd,  5  Wall.,  268,  281;  Walton  v.  Walton,  7  J.  Chy.,. 
258,  273;  Selby  v.  Alston,  3  Ves.  Jr.,  339,  341;  1  R.  S.,. 
730,  §  65;  Lochmere  v.  Carlisle,  3  P.  Wms.,  215;  Decouclie; 
V.  Savetier,  3  J.  Chy.,  190,  216;  Kane  v.  Bloodgood,  7  id., 
90-126;  HubbellY.  Medbury,  53  N.  Y.,  98;  Perry  on  Trusts, 
§§  863,  866,  858;  JElmendorfy.  Taylor,  10  Wheat.,  152;  L. 
Ajss.  Scotland  v.  Siddall,  3  De  S.,  F.  &  J.,  58,  73;  March  v. 
Bussell,  3.M.  &  C,  32;  Perry  on  Trusts,  §§  467, 850,  858,  860; 
Allen  V.  8ayer,  2  Vera.,  368;  Tarry  v.  Black,  3  W.  Dig.,  131; 
Thompsony.  Simpson,  1  Dr.  &,  War.,  459,  489.)  Plaintiff '» 
estate  under  the  trust  deed  is  a  fee  simple.  (1  Coke  Ir.st. ,  10.  a; 
4  Greenl.  Cruise,  tit.  32,  chap.  21,  §  90;  1  Washb.  Real  Est., 
chap.  3,  §  58;  Provost  v.  Colyer,  62  N.  Y.,  545,  549,  etc.; 
Saunders  v.  Ilanes,  44  id.,  353.)  A  deed  in  the  form  of  a  bar- 
gain and  sale  will  be  construed  iis  a  feoffment  to  uses,  whenever 
such  construction  is  nccessarj'^  to  execute  the  uses  declared 
thereon,  according  to  the  intent  of  the  parties.  (Tliatcher 
V.  Mans,  3  Pick.,  521;  Durant  v.  Ritchie,  4  Miison, 
45,  69;  Wai^e  v.  Richardson,  3  Md.,  555;  Green  v.  Grem, 
23  Wall.,  486;  Bryan  v.  Bradley,  16  Conn.,  474; 
Cheney  v.  Watkins,  1  Har.  &  J.,  527.)  The  technical 
English  rule,  that  a  use  cannot  be  executed  upon  a  use^ 
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if  allowed  its  fullest  scope,  does  not  affect  this  trust 
deed.  It  applied  only  to  strict  uses  or  passive  trusts. 
(4  Denio,  385;  Perry  ou  Trusts,  §  312;  lioe  v.  Tranmarr, 
Willes,  686;  Greenl.  Cruise,  tit.  XVI,  chaps.  5  and  8;  2 
Washb.  R.  E.,  chap.  4,  263,  chap.  5,  276-282;  4  Kent  Com., 
238-248,  257-263;  Wyman  v.  Brawn,  50  Me.,  139,  157, 
158;  Boffers  v.  JEuffle  F.  Co.,  9  Wend.,  630,  637-641; 
VanderVolgen  y.Yates,  9  N.  Y.,  219,  223;  Lewin  on  Trusts 
[3d  ed.],  253-254;  Warey.  Bichardsm,  3  Md.,  555;  C7ieney 
y.WaCkinSj  1  Har.  &  J.,  527;  1  R.  S.,  727,  §§  45-48;  id., 
750,  §  11;  Reviser's  Notes,  3  R.  S.  [2d  ed.],  582-583;  23 
N.  Y.,  377-380.)  Gray  &  Hinman  were  chargeable  as  con- 
structive trustees.  (Perry  on  Trusts,  §§  217,  828,  829,  830; 
Van  Epps  v.  Van  Deusen,  2  Paige,  64,  71.)  To  establish  a 
title  by  adverse  possession  it  is  necessary  to  prove  that  the 
occupant,  or  those  under  whom  he  claims,  entered  into  pos- 
session under  claim  of  title,  exclusive  of  any  other  right,  and 
had  a  continuous  and  uninterrupted  possession  of  the  premises 
for  twenty  yeara  under  such  claim  exclusively.  (2  R.  S., 
294,  §§  9,  11;  Code,  §§  82,  84;  Lytley.  Bevendge,  58  N.  Y., 
593,  606;  Colbum  v.  MorUm,  1  Abb.  Ct.  App.  Dec.,  378, 
384;  Burhans  v.  Van  Zandt,  7  N.  Y.,  523.)  Gray  having 
had  notice  of  the  defects  in  the  tax  title,  as  to  hirti  they  are 
iis  fatal  as  if  the  want  of  authority  had  appeared  on  the  face 
of  the  deed.  {Finlay  v.  Cook,  54  Barb.,  10,  23;  HilUm  v. 
Bender,  2  Hun,  1;  Van  Bensseher  v.  Whitbeck,  7  N.  Y.,  517; 
West/all  V.  Preston,  49  id.,  349,  355;  Johnson  v.  Elwood, 
53  id.,  431;  Curtis  v.  FolleU,  15  Barb.,  337.)  This  bemg  a 
trust  created  for  a  married  womau,  was  a  valid  express  trust 
which  vested  the  legal  title  in  the  trustee.  (Laws  of  1849, 
ch.  375,  §  3;  Perry  on  Trusts,  §  310;  Ware  v.  Bichardson, 
3  Md.,  505;  Greene  v.  Greme,  23  Wall.,  486;  Ayer  v. 
Ayer,  16  Pick.,  327;  Burhans  y.Van  Zandt.  7  N.  Y.,*523; 
Calkins  v.  Isbell,  20  id.,  147.) 

Dantorth,  J.     Upon  the  facts  found  and  conceded  the 
plaintiff  is  entitled  to  recover  the  premises  in  question,  unless 
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they  were  held  adversely  for  twenty  years  before  the  com- 
mencemeut  of  the  actioru  This  was  the  defense  spread  out 
m  the  answer  and  relied  upon  at  the  trial.  The  trial  court 
found  and  there  was  evidence  to  sustain  the  finding  that  the 
person  under  whom  the  defendant  claimed,  on  the  26th  day 
of  March,  1842,  entered  into  possession  of  the  premises  under 
claim  of  title  exclusive  of  any  other  right,  founding  such  claim 
upon  a  written  instrument  as  being  a  conveyance  of  the  prem- 
ises in  question, — that  from  that  time  there  had  been  a  con- 
tinual occupation  and  possession  of  the  same,  and  therefore 
the  defendant  had  judgment.  The  question  of  fact  thus 
found  has  not  been  disturbed  by  the  General  Term.  The 
judgment  was  reversed  upon  the  ground  that  the  plain- 
tiff's estate  in  the  premises  was  a  vested  remainder  created 
by  deed  from  her  ancestor  to  Messrs.  Breese  and  Varick, 
trustees,  dated  May  24,  1808,  but  that  her  right  of  entry 
and  possession  did  not  accrue  until  1871,  and  as  the  action 
was  commtoced  in  1874  the  statute  was  not  a  bar.  The 
judgment  to  be  given  upon  this  appeal  then  depends  upon 
the  construction  of  that  instrument.  It  was  executed  by 
Matthew  and  Martha  Codd  —  Martha  was  the  owner  in  fee 
of  the  premises  conveyed,  of  which  the  land  in  controversy 
forms  a  part,  Matthew  was  her  husband,  and  the  plaintiff 
their  child  and  living,  at  the  time  of  the  execution  of  the 
deed.  By  that  deed  liie  grantors  in  consideration,  as  it  is 
stated,  of  one  dollar  and  in  order  to  effect  the  uses  and  trusts 
mentioned,  did  grant,  release  and  convey  unto  the  trustees 
above  named  and  their  heirs  and  assigns  all  the  lands,  etc., 
whereof  they  the  said  Mattiiew  and  Martha  were  or  either 
of  them  was  seized  or  entitled  to  either  in  law  or  equity,  in 
trust.  First  To  sell  and  dispose  of  so  much  of  said  lands, 
etc.,  as  shall  be  sufficient  to  pay  all  debts  and  demands  then 
subsisting  against  the  grantors  or  either  of  them.  Secondly. 
In  trust  as  to  the  residue  of  said  lands  to  lease,  manage,  cul- 
tivate and  improve  the  same  in  such  manner  and  upon  such 
terms  and  conditions  as  to  the  said  trustees  or  the  survivor 
of  them  or  the  heirs  or  assigns  of  such  survivor  shall  from 
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time  to  time  seem  proper  uud  most  for  the  interest  and  ben* 
efit  of  said  Matthew  and  Martha  or  the  survivor  of  them,  the 
net  profits  and  avails  ^vhereof  are  to  be  paid  to  Matthew  dur- 
ing his  life-time  for  the  support  and  maintenance  of  Matthew 
and  Martha  and  their  children,  and  if  Martha  survives  Mat- 
thew, then  to  her  during  her  natural  life-time  for  the  mainte- 
nance of  herself  and  children.  Third.  That  the  said  trustees 
and  the  survivor  of  them,  and  the  hcii-s  and  assigns  of  said 
survivor,  shall  hold  all  the  residue  of  said  lands  over  and  above 
what  may  be  sold  aa  aforesaid  for  the  payment  of  said  debts, 
for  the  solo  use,  benefit  and  behoof  of  such  persons  as  shall 
be  the  right  heira  of  them  the  said  Matthew  and  Martha 
at  the  time  of  the  death  of  the  survivor  of  them ;  that  is  to 
their  children  or  grandchildren  or  such  other  person  as  by 
the  laws  of  the  State  of  New  York  would  bo  heir  or  heirs  of 
the  said  Matthew  and  Martha  Codd  at  the  time  of  the  death 
of  the  survivor  of  them  if  this  deed  had  not  been  made. 
Reserving  to  the  grantors  however  power  by  will  or  appoint- 
ment to  direct  -to  whom  upon  the  death  of  the  grantors 
the  trust  estate  or  the  residue  of  the  lands  should  go. 
Fourth.  Upon  request  made  by  the  grantors  the  trustees  were 
authorized  in  their  discretion  to  sell  and  convey  any  por- 
tion of  said  lands  **  over  and  above  what  may  be  necessary 
for  payment  of  debts. "  The  validity  of  this  instrument  is 
not  called  in  question  by  the  plaintiff,  nor  could  it  be,  nor 
can  she  be  permitted  to  deny  the  existence  of  facts  assumed 
by  it,  and  in  consequerice  of  which  the  various  trusts  were 
created.  For  she  introduced  it  in  evidence  as  part  of  her 
case  and  as  the  foundation  of  her  title.  It  was  however 
before  the  Commission  of  Appeals,  and  it  was  by  that  couit 
held  that  the  trusts  were  valid,  that  the  trustees  took  the 
legal  title,  and  that  Martha  Codd  had  no  title  or  interest  in 
the  premises,  save  the  power  of  appointment  by  will.  (^Dain 
V.  Matteson^  54  N.  Y.,  663.)  This  power  was  never  exer- 
cised. The  defendant  prevailed  at  the  trial  upon  the  ruling 
of  the  trial  judge  that  the  whole  estate  in  law  and  equity 
was  vested  in  the  trustees  subject  only  to  the  execution  of  the 
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trust,  that  the  persons  for  whose  benefit  the  trust  was  created 
took  no  interest  or  estate  m  the  lands,  but  a  right  in  equity 
to  enforce  the  performance  of  tlie  trust ;  and  the  judgment 
was  reversed  upon  the  theory  that  tlie  trustees  took  no 
greater  interest  in  the  lands  conveyed  than  the  purposes  of 
the  trust  required ;  that  if  any  debts  existed  they  must  be 
jDresumed  extinguished  prior  to  1871 ;  that  the  other  trust 
ceased  with  the  death  of  Martha  Codd  and  that  the  plaintiff 
took  a  vested  remainder  in  fee,  which  by  virtue  of  the  statute 
of  uses  was  a  legal  estate  and  was  by  it  executed  at  the  death 
of  Martha  Codd.  The  existence  of  the  general  doctrine  in 
regard  to  the  extent  of  the  estate  of  the  trustees  is  not 
questioned,  but  its  application  to  the  case  in  hand  is  denied. 
First,  it  is  to  be  noticed  that  the  grant  is  unto  Breese  and 
Varick  *'and  their  heirs  and  assigns"  of  all  the  lands,  etc., 
whereof  the  grantors  "  are  or  "  whereof  either  of  them  is 
seized  or  entitled  to  either  in  law  or  equity,  etc.,  "  in  trust 
for  the  uses  above  stated."  By  these  words  the  trustees 
prirna  facie  at  least  take  an  estate  in  fee  and  are  invested 
with  all  the  legal  and  equitable  rights  of  the  grantoi-s  (1 
Perry  on  Trusts,  §  315),  and  even  without  these  words  if  the 
trusts  could  not  be  fully  executed,  except  by  the  trustees 
taking  an  inheritance,  their  estate  would  be  enlarged  into  a 
fee  simple  to  enable  them  to  carry  out  the  mtention  of  the 
grantors  **  and  this  "  says  Kent,  C.  J.  **  has  been  frequently 
ruled  in  chancery.  And  the  Court  of  Kings  Bench,  in  the 
time  of  Lord  Mansfield,  made  the  same  decision  at  law." 
{Fisher  v.  Field,  10  John.,  504.) 

In  the  case  before  us,  there  is  a  trust  to  sell,  and  a  trust  to 
lease ;  to  perform  these  duties  the  trustees  must  have  a 
fee — a  less  estate  would  not  be  suffi^^ent  to  satisfy  the 
purposes  of  the  trust.  (1  Perry  on  Trusts,  §  315  ;  Collier 
V.  WaU&rs,  L.  R   fl7  Eq.  Cas.],  252. 

Now  what  are  the  trusts  here  ;  the  first  is  to  sell  so  much 
of  the  lands  as  shall  be  suflicient  to  pay  and  ftitisfy  all  debts, 
dues  and  demands  then  subsisting  against  the  grantors  or 
either  of  them.     By  the  teims  of  the  deed  it  is  made  the  duty 
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of  the  trustees  to  sell, — ^for  that  pui-pose  a  fee  is  necessary — 
again  it  is  said  that  if ' '  a  fee  b^  given  in  teims  with  trusts  which 
by  their  nature  extend  over  an  indefinite  time  the  estate  can- 
not be  cut  down."  {Doe  v.  Davzes,  1  Q.  B.,  430.)  Here  no 
time  is  fixed  for  the  payment  of  the  debts  provide^  for,  and 
the  case  in  that  respect  is  like  CoUier  v.  Walters  {sujpra). 
It  is  plain  that  no  precise  period  for  the  continuation  of  the 
trust  is  dientioned  n6r  could  it  have  been  ascertained  at  the 
time  of  the  execution  of  the  deed.  Again,  this  power  extenda 
to  the  whole  land  conveyed  and  is  not  confined  to  any  par- 
ticular piece  or  parcel  of  it.  The  force  of  the  argument 
then  would  not  be  weakened  if  we  knew  that  the  debts  could 
be  paid  from  the  proceeds  of  a  small  portion  and  that 
the  whole  of  the  land  would  not  be  required  for  that  purpose, 
the  question  being  what  estate  was  conferred  upou  the 
trustees ;  what  ever  estate  was  conferred  must  vest  as  to  the 
whole.  In  OoUier  v.  Walters .  (supra)^  it  is  stated  by  the 
master  of  the  rolls  as  a  rule  collected  from  all  the  authorities^ 
*«  that  you  cannot  cut  down  the  estate  in  fee  simple  unless 
you  can  point  out  on  the  face  of  the  will  what  less  estate  the 
trustees  take."     That  has  not  been  done  in  this  case. 

In  Jfichol Y.Walworth  (4  Denio,  385),  Jewett,  J.,  says: 
''  The  rule  at  conunou  law  as  well  as  by  statute  is  that  the 
trustee  takes  that  quantity  of  interest  only  which  the  pur- 
poses of  the  trust  require  and  the  instrument  creating  it  per- 
mits. The  legal  estate  is  in  the  trustee  so  long  as  the 
execution  of  the  trust  requires  it,  and  no  longer,  and  then  it 
vests  in  the  person  beneficially  entitled."  And  this  is  cited 
by  the  respondent  in  support  of  the  doctrine  on  which  the 
judgment  of  the  General  Term  was  placed.  The  grant  in 
that  case  was  unlike  the  one  before  us  —  there  were  no  woixis 
of  inheritance — it  was  unaccompanied  by  any  power  to  sell 
or  of  management  on  the  part  of  the  tmstce.  The  trust  was 
simply  to  receive  the  rents,  issues  and  profits  of  the  land  and 
apply  the  same  to  the  support  of  a  person  named,  upon  the 
express  condition  that  the  same  should  not  be  sold  during^ 
her  life,  but  held  for  the  purpose  stated,  and  the  grantor 
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added,  after  her  death  '*  I  give,  grant  and  convey  the  said 
premises  to  my  natural  daughter  Mary,"  etc.  There  the 
ti'ustee  took  an  estate  for  the  life  of  the  person  named  in 
trust  for  her,  and  the  limitation  in  remainder  after  her  death 
was  directly  to  Mary  in  fee. 

Nortxm  v.  Norton  (2  Sand.,  296),  also  cited  by  respondent, 
is  not  in  conflict  with  these  views.  The  plaintiff  claimed  a  life 
estate  in  the  premises*  as  tenant  by  the  cmlesy.  This  was 
denied,  and  upon  the  heai'iug  it  appeared  that  J.  L.  N.  had 
theretofore  granted  unto  one  Hannah  Clinton,  her  executors, 
etc.,  all  the  estate  which  as  husband  of  Sarah  Norton  he  had 
in  her  land  in  trust  for  Sarah,  giving  her  power  through  her 
said  tiTistee  to  dispose  of  the  property,  collect  rents,  etc. 
Tho  questions  before  the  court  turned  on  the  effect  of  this 
conveyance.  It  was  held  that  it  did  not  convey  the  fee  ;  the 
court  saying :  **  The  purpose  of  this  trust  was  first  for  Mrs. 
Norton  and  second  to  empower  her  through  her  trustee  to 
dispose  of  the  property,  manage  it,  and  collect  the  rents ; 
the  first  object  and  all  of  the  second,  except  the  power  of 
disposal,  were  attainable  by  a  trust  which  should  cease  on 
her  death.  For  those  objects  therefore  the  estate  of  the 
trustee  cannot  be  deemed  to  have  extended  beyond  her  life  ; 
the  power  of  disposing  of  the  propeity  is  limited  to  her 
alone ;  there  is  no  limitation  in  favor  of  her  heirs  or  devisees^ 
nor  any  language  from  which  an  intention  is  to  be  inferred 
that  others  were  to  execute  the  power."  It  was  held  that 
the  trust  ceased  on  Mrs.  Noi-ton's  death,  and  that  the  plain- 
tiff had  a  legal  estate  as  tenant  by  the  curtesy.  There  were 
no  words  of  inheritance ;  none  from  which  an  intent  could 
be  mferred  of  a  greater  estate  than  for  the  life  of  Mrs.  Noilon, 
nor  any  object  to  be  accomplished  which  required  it.  In  the 
case  before  us  it  is  quite  otherwise.  It  is  claimed  by  the 
respondent  that  the  estate  of  the  trustees  ceased  when 
the  purposes  of  the  trust  were  accomplished,  and  assuming 
that  the  debts  were  paid  the  death  of  Mrs.  Codd  put  an  end 
to  the  trust  estate.  This  must  be  so,  but  then  and  for  nearly 
thirty  years  before  that  time,  the  trustees,  holders  of  the 
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legal  estate,  had  neglected  to  assert  their  title.  As  against 
them  the  defendant  had  a  good  title  by  adverse  possession. 
(Perry  on  Trusts,  §  858;  Hill  on  Trustees,  *2G7;  Lewellen 
V.  Mackworth,  2  Eq.  Ca.  Abr.,  579;  Hounden  v.  Lord 
Annesley,  2  S.  &  Lef.,  629;  Pentland  v.  Stokes^  2  Ball  & 
B.,  175.) 

What  estate  has  the  plaintiff?  Not  a  legal  estate  in  fee, 
for  as  we  have  seen  the  whole  legal  estate  vested  in  Breese 
and  Varick  as  trustees.  Martha  Codd  had  an  equitable 
estate  for  life,  her  children,  of  whom  the  plaintiff  was  one,  an 
equitable  remainder  lial^le  to  be  defeated  by  dying  before 
their  mother,  or  in  part  by  after-born  children  who  at  the 
time  of  the  molhcr-s  death  should  be  living.  Tlie  estate  or 
interest  cannot  bo  more  than  this.  Although  tlie  plaintiff 
was  living  when  the  trust  was  created,  she  is  not  named  in 
the  deed  nor  is  she  referred  to  as  one  then  in  existence. 
There  is  even  no  provision  made  for  children  then  in  esse. 
The  beneficiaries  are  those  who  as  child  or  grandchild,  or 
those  faiUng,  others,  are  entitled  to  inherit  W'ho  shall  be  liv- 
ing when  the  mother  dies.  The  plaintiff  happens  to  be  one 
of  them  ;  and  for  that  reason  and  not  because  she  was  living  at 
the  time  of  the  execution  of  the  deed,  she  takes  an  interest, 
which  for  the  reason  above  stated  can  be  an  equitable  one 
merely.  Wood^s  Case  in  the  Supreme  Court  under  the 
name  of  Woody.  Mather  (28  Barb.,  473),  and  in  the  Court 
of  Appeals  as  Ande7'son  v.  Mather  (44  N.  Y.,  249),  sustains 
this  construction. 

The  defense,  good  against  the  trustees,  is  good  against  the 
plaintiff  also.  They,  had  the  whole  legal  and  equital>le 
estate  ;  she,  an  equitable  interest  only  upon  the  strength  of 
which  she  could  enforce  the  performancQ  of  the  trust  in 
equity.  At  the  death  of  her  mother,  Martha  Codd,  the 
plaintiff  became  entitled  to  the  receipt  of  the  rents  and 
profits  and  to  the  actual  possession  of  the  land  then  in  the 
hands  of  the  trustees  ;  she  could  have  no  more.  Whatever 
way  it  was  conveyed  to  her,  by  the  trustees  themselves  or  by 
force  of  the  statute,  she  took  subject  to  the  acts  of  the  trus- 
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tees  aud  became  bound  and  affected  by  their  affiimative  aots, 
aud  by  their  neglects  If  by  their  neglect  or  consent  an 
estate  had  been  acquired  by  the  defendant,  or  he  had  obtained 
uu  advantage  which  prevented  the  trustees  from  asserting 
their  title,  the  plaintiff  standing  in  their  place  is  equally 
estopped  and  prevented.  In  Jackson  v.  Johnson  (5  Cow., 
74),  the  grant  wiis  to  A.  and  his  heirs  in  trust  for  the  chil- 
dren of  B.  Savage,  C.  J.,  says  :  '^A.  was  authorized  to 
sell  the  lands  to  reimburse  advances  which  it  was  contem* 
plated  he  would  make,  and  in  fact  did  make.  He  took  the 
legal  estate  and  the  heirs  only  an  equitable  one."  •  #  # 
His  (A.'s)  acts  were  valid  and  binding  upon  those  hcii's,  and 
when  he  conveyed  to  them  the  legal  estate  they  took  it  sub- 
ject to  such  equitable  intei-esta  as  the  defendant  and  others 
had  acquired  in  the  lands  by  virtue  of  the  acts  of  the  trus- 
tees. In  8mtlie  v.  Biffle  (2  Barr.,  52),  the  court  say : 
**  Where  cestui  que  it'usl  and  trustee  are  both  out  of  posses- 
sion for  the  time  limited,  the  party  in  possession  luis  a  good 
bar  against  both."  If  for  any  reason  the  estate  of  the 
trustees  had  been  void  at  its  creation,  the  remainder  in  the 
plaintiff,  however  it  may  have  been  termed,  would  have  been 
void  also  ;  for  it  is  limited  upon  the  trust  estate.  So  if  the 
estate  of  tlip  trustees  is  defeated  in  any  way,  or  if  their  right 
of  action  for  its  possession  is  barred,  the  remainder  must  be 
defeated  and  the  plaintiff's  right  barred,  because  it  rests  upon 
the  same  title. 

But  the  plaintiff  insists  that  this  does  not  affect  her,  and 
as  the  foundation  of  her  claim  asseits,  first,  that  on  the  execu- 
tion of  the  trust  deed  she  became  vested  with  a  legal  estate 
in  remainder  hmitcd  by  way  of  use,  and  second,  that  the 
statute  did  not  run  against  her  right  of  action  until  by  her 
mother's  death,  she  was  entitled  to  possession,  and  if  this  isso^ 
she  is  entitled  to  recover.  But  how  can  that  bo  ?  That  the* 
trustees  were  clothed  by  appropriate  words  with  all  the  legal 
and  equitable  interests  of  Matthew  and  Martha  Codd,  cannot 
be  denied,  and  with  the  language  the  purpose  of  the  trust 
concui-s.  They  may  sell,  of  course  they  may  give  a  good. 
SiCKELS— Vol.  XXXIV.        41 
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title  as  full  and  perfect  as  that  possessed  by  the  gmntors. 
(Brewster  v.  Slryket^  2  Comstk.,  19.)  A  title  during  the 
life  of  Martha  Codd  would  clearly  not  be  such  an  one.  A 
title  subject  to  a  vested  remainder  in  fee  would  .be  anything 
but  unincumbered,  and  yet  if  the  plaintiff  is  right,  such  a 
title  is  the  only  one  the  trustees  could  give,  for  that  remainder 
extended  to  all  the  lauds  referred  to  in  the  deed.  And 
nothing  short  of  this  will  aid  the  plaintiff;  for  if  she  did  not 
take  a  vested  remainder  at  the  time  of  the  execution  of  the 
deed  she  would  afterwards  stand  in  the  place  of  the  trustees 
and  be  subject  to  their  acts  with  no  better  right  of  action 
than  they  had.  There  is  no  ground  on  which  the  plauitiff 
can  recover. 

The  order  of  the  General  Term  should  be  reversed,  and 
.tiie  judgment  of  the  Special  Tenn  affirmed. 

iEUPALLO,  J.  (dissenting).  I  will  as  briefly  as  possible 
.'State  the  reasons  for  my  dissent  from  the  conclusion  of  the 
majority  of  the  court  in  this  case. 

After  examination  I  anived  at  the  following  conclusions, 
First.  That  the  question  whether  the  remainder  limited  to 
the  heirs  of  Matthew  and  Martha  Codd  wjis  vested  or  con- 
tingent, is  not  important.  The  trustees  were,  ou  the  death 
of  Matthew  and  Martha  Codd,  to  hold  the  land  to  the  tise  of 
their  heirs.  JSven  if  contingent  this  was  a  legal  estate  in 
remainder,  to  take  effect  as  such  on  the  termination  of  the 
trust  estate  granted  to  the  trustees.  It  was  in  legal  effect  a 
remainder  in  fee,  limited  to  the  issue  or  descendants  of  the 
grantoi's,  who  :might  be  living  at  the  death  of  the  survivor  of 
them,  as  no  other  ijersons  could  answer  the  description  of 
hell's  of  both  of  them,  and  that  such  was  the  intention  of  the 
grantors  is  manifest  from  the  explanatory  words  used  in  the 
•deed,  ''that  is i;o;th:eir 'children,  grandchildren  or  such  other 
persons  as  by  the  »lawB  t)f  the  State  of  New  York  would  be 
heir  or  heirs  of  the  said  Matthew  and  Maitha  Codd  at  the 
time  of  the  death  orthe«iirvivor  of  them,  if  this  deed  had  not 
ibeen  made.  "     The  lands  quanted  belonged  to  both  grantors. 
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The  estate  of  these  heirs  wiis  not  a  nicix3  equitable  interest 
in  remainder,  which  could  be  made  avaihible  only  through 
the  trustees,  or  was  dependent  upon  their  estate  and  would 
fall  with  it,  but,  when  the.limitation  took  ciTect  by  the  hap 
pening  of  the  prescribed  event,  the  plaintiflF  became  seized  of 
a  legal  estate  in  fee,  as  purchaser  fi^m  her  pai^ents.  The 
grant  to  the  trustees  and  their  heirs  being  to  hold  to  the  use 
of  the  remaindermen  after  the  death  of  Matthew  and  Martha 
Codd,  no  estate  vested  in  the  trustees,  but  the  legal  estate 
vested  directly  in  the  cestui  que  use  whenever  the  event 
occurred.  This  was  the  law  under  the  statute  of  uses  before 
the  Revised  Statutes,  and  is  clearly  so  under  them.  TJie  pro- 
visions in  this  respect  are  expressly  made  applicable  to  estates 
previously  created.  (1  E.  S.,  727,  §§47,  48.)  The  remain- 
der is  the  same  in  effect,  as  if  limited  directly  to  the  issue  of 
the  grantors,  living  at  the  time  of  the  death  of  the  survivor 
of  them. 

In  substance  thercfore  the  trust  deed  created,  first,  a  trust 
or  power  (the  deed  says  ** full  power  and  authority")  to  sell 
enough  of  the  land  to  pay  the  debts  of  the  grantors  existing 
at  the  date  of  the  deed.  This  trust  or  power  was  to  be  exe- 
cuted immediately,  and  during  the  lives  of  the  grantors,. for 
second,  the  residue  remahiing  after  these  sales,  is  to  bo  held 
in  tnist  to  receive  the  rents  and  pay  them  to  the  grantors 
and  the  survivor  of  them,  for  the  support  of  themselves  and 
their  children,  during  the  lives  of  the  grantors  and  the  life 
of  the  survivor.  There  is  nothing  in  the  deed  continuing 
any  trust  beyond  the  lives  of  the  grantors.  On  the  contrary 
it  is  expi-essly  provided  that  the  lands  not  sold  as  afore- 
said shall  be  held  for  the  use  of  such  persons  as  would 
be  the  heirs  of  the  grantora  at  the  time  of  tiio  decease  of  the 
survivor  of  them,  if  the  deed  had  not  been  made.  It  Wfis  the 
evident  intent,  though  the  language  is  peculiar,  that  the  estate 
of  the  trustees  should  then  cease,  and  the  title  vest  in  these 
heirs  as  it  would  have  done  if  the  deed  had  not  been  made. 
No  power  of  sale  was  to  exist  after  the  death  of  the  grantors. 
In  this  respect  the  case  differs  materially  from  Collier  v.  Wal- 
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(€7*3,  (L.  R.,  17  Eq.,  252).  There  tho  trust  was  not,  as  iu 
this  case,  to  sell  part  of  the  land  to  pay  debts,  and  hold  the 
residue  to  the  iLse  of  the  remainderman  after  the  death  of 
the  beneficiary  for  life,  but  to  hold  the  whole  property  in 
trust  until  certain  debts  and  legacies  should  be  fully  paid, 
and  to  pay  them,  not  by  sales  of  part,  but  with  the  net 
iiicomo  of  the  whole,  and  the  trust  Wiis,  by  its  terms,  to  con- 
tinue even  after  the  death  of  tho  beneficiary,  if  the  debts  had 
not  then  been  paid  out  of  the  income.  The  remainder  limited 
on  the  death  of  the  first  named  l)eneficiaiy  and  the  payment 
of  debts  and  legacies,  was  not  therefore  a  legal  remainder  to 
tal<e  cllect  on  the  death  of  the  first  named  beneficiary. 

But  in  the  present  case  there  was  no  trust  even  to  sell  all 
tho  lands,  but  only  enough  to  satisfy  tho  then  existing  debts. 
The  trust  to  sell  did  not  apply  to  the  residue,  the  income 
of  which  was  to  be  paid  to  the  gi-antors.  Practically  some 
time  would  be  occupied  in  ascertaining  the  debts  and  selling 
enough  land  to  pay  them,  but  when  this  was  done  it  would 
rcilatc  to  the  time  when  it  should  have  been  done.  By  tho 
terms  of  the-  deed  it  was  to  be  done  immediately,  and  tho 
rest  of  the  land  freed,  and  on  the  principle  upon  which 
Manice  v.  Manice  (43  N.  Y.,  303)  was  decided,  the  separa- 
tion between  the  land  to  be  sold  and  the  residue  to  be  held 
in  trust,  whenever  prac-tically  carried  out,  took  place  in  con- 
templation of  law  immediately  after  the  delivery  of  the 
deed.  The  residue  only  passed  to  the  trustees  for  the  ben- 
efit of  the  grantoi-s. 

Second.  The  estate  of  the  trustees  was  commensurate 
with  the  purposes  of  the  trust,  no  more,  no  less,  and  conse- 
quently ceased  when  those  purposes  ceased.  This  was  tho 
rule  at  connuon  law  as  well  as  inider  the  Revised  Statutes. 
The  insertion  of  words  of  inheritance  in  the  deed,  or  their 
omission,  could  not  control  this  principle. 

Third.  Whatever  view  may  be  taken  of  the  tiiist  to  sell 
for  the  paynient  of  debts,  and  even  if  it  should  be  held  to 
apply  to  all  the  land,  which  I  am  clearly  of  opinion  it  did 
not,  it  was  not  by  its  terms  to  continue  beyond  the  two  lives, 
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and  there  caa  bo  no  doubt  that  it  had  actually  terminated 
long  before  the  death  of  Mrs.  Codd,  the  survivor  of  the 
grantoi-s.  Moro  than  sixty  years  had  then  elapsed  sinoe  tho 
creation  of  tho  trust,  and  the  authority  was  to  sell  for  tho 
payment  of  debts  then  existing.  The  power  aviis  to  bo  exe- 
cuted imniediatelv,  and  its  execution  could  have  been  com- 
pelled.  The  legal  presumption  of  payment  is  applicable  to 
all  those  debts. 

K  any  lands  were  required  to  be  sold  for  their  payment, 
the  presumption  is  that  the  sale  waa  made  at  tho  linio  it 
should  have  been.  There  is  no  pretence  that  any  of  the 
lands  now  claimed  by  the  plaintiff  were  so  sold  or  that  tho 
defendants  claim  title  under  any  such  sale.  On  tho  contraiy 
they  claim  wholly  by  reason  of  an  alleged  adverse  poasession, 
founded  upon  a  void  tax  sale,  and  a  mortgage  executed  by 
one  of  the  cestuis  que  trusterU. 

The  trust  terminiitcd  therefore  by  its  own  limitation  on  the 
death  of  Martha  Codd  in  1871,  and  the  plaintiff  thereupon 
became  seized  of  a  legal  estiitc  in  fee. 

Fourth.  The  statute  of  limitations  did  not  begin  to  run 
against  her  until  that  time.  So  long  as  there  Wiis  an  out- 
standing precedent  estate  in  the  trustees,  and  until  the  right 
of  the  plaintiff  to  enter  accnied,  the  statute  did  not  run 
against  her.  The  advei'se  possession  began  in  1839,  and  long 
before  the  death  of  Mrs.  Codd  the  statute  had  run  nmiinst 
the  trustees.  It  may  be  conceded  for  the  purposes  of  this 
case  that  the  equitable  interests  of  the  beneficiaries  under  the 
trust  had  been  barred.  But  the  legal  estate  in  remainder, 
limited  to  take  effect  after  the  execution  of  the  trust,  was  not 
dependent  upon  the  estate  of  the  tiiistees,  nor  derived  through 
them,  but  came  to  the  plaintiff  directly  from  her  parents,  and 
no  act  or  laches  of  the  trustees  could  bar  her  right  to  enter 
as  soon  as  her  right  of  entry  accrued.  The  statute  then,  and 
then  onlv,  beoran  to  run  a<rainst  her. 

Fifth.  The  previous  destruction  of  the  estate  of  the  trus- 
tees by  diiweizin  or  adverse  possession,  did  not  defeat  the 
remainder,  even  if.it  was  contingent.     The  provisions  of  the 
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Bevised  Statutes  apply  to  the  case.  They  declare  that  no 
expectant  estate  can  be  barred  by  any  act  of  the  owner  of 
the  precedent  estate,  or  any  destiniction  of  such  precedent 
estate  by  disseizin,  etc.,  or  otherwise,  and  that  no  valid 
remainder  shall  be  defeated  by  the  determination  of  the  pi-o- 
cedent  estate  before  the  happcnmg  of  the  contingency  upon 
which  the  remainder  is  limited  to  fcike  effect,  but  should  the 
contingency  afterwards  happen  the  remainder  shall  take  effect 
in  the  same  manner  as  if  the  precedent  estate  had  continued 
to  the  same  period,     (1  R.  S.,  725,  §§  32,  34.) 

The  disseizin  or  advdi'se  possession  in  this  case  did  not  take 
phice  until  after  the  Revised  Statutes  went  into  operation.  The 
adverse  possession  did  not  begin  until  1839,  and  the  efiect 
of  the  destruction  of  the  precedent  estate,  upon  the  remainder 
limited  thereon,  is  determined  by  the  statute  then  in  force. 
There  is  nothing  in  the  Revised  Statutes  which  restricts  the 
openition  of  these  proviisions  to  remainders  or  expectant 
estates  subsequently  created.  The  only  saving  clause  is  that 
none  of  the  provisions  of  chapter  one  shall  impair  vested 
estates  or  interests,  except  in  the  case  of  passive  trusts,  nor 
affect  the  construction  of  any  instrument  which  had  pre- 
viously tiiken  effect.  (1  R.  S.,  750,  §  11.)  The  sections  32 
and  34  above  cited  do  neither.  They  simply  determine  the 
effect  which  the  destruction  of  a  particular  estate,  occumng 
after  their  passage,  shall  have  upon  a  contingent  remainder 
limited  thereon.  No  rights  had  become  vested  in  conse- 
quence of  such  destruction,  for  it  had  not  happened.  No 
retroactive  effect  is  sought  to  be  given  to  the  statute.  Neither 
do  these  sections  affect  the  construction  of  the  deed. 

Sixth.  Even  if  it  be  held  as  claimed,  thut  in  addition  to  the 
remainder,  the  plaintiff  had  an  equitable  interest  in  the  premi- 
ses under  the  trust  for  the  support  of  the  grantora  and  their 
children,  which  she  could  have  enforced  daring  the  life  of  her 
parents,  the  only  effect  of  her  omission  to  assert  that  right 
before  the  estate  of  the  trustees  was  barred  by  advei^se  pos- 
session, was  to  bar  her  equitable  right  as  cestui  que  trust  to  a 
suppoi't  out  of  the  income.     By  thus  waiving  or  losing  such 
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equitable  right  duriug  the  trust,  she  did  not  bar  her  right  to 
claim  the  legal  estate  iu  remainder  when  the  event  occurred 
which  entitled  her  to  enter  as  owner. 

I  consider  these  propositions  fully  sustained  by  theauthori- 
ties  cited  in  the  briefs  of  counsel  and  others  which  I  liave 
examined,  but  I  forbear  comment  upon  them,  or  an  extended 
discussion,  as  I  merely  wish  to  state  the  grounds  of  my  dis- 
sent. 

I  am  of  opinion  that  the  decision  at  General  Term  was 
right  and  should  be  affirmed. 

All  concur  with  Danforth,  J,,  for  reversal,  except  Eap- 
▲LLo,  J.,  dissenting,  and  Earl,  J.,  taking  no  part 

Oixier  revei-sed  and  judgment  affirmed. 
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Ameua  Kerb,  Executrix,  etc.,  etal.,  Appellants,  v.  Edwabd 
H.  DouoHERTY,  Trustee,  etc.,  et  al.,  Almira  E.  Holahan, 
Eesuondent. 

A  corporation  chartered  by  epedal  act  may,  by  appropriate  language,  be 
made  subject  to  the  provisions  of  the  g^eneral  act  of  1848  (chap.  319,  Laws 
of  1848,  amended  by  chap.  51,  Laws  of  1870),  providing  for  th£  incor-   .     ^q         ^^^^ 
poration  of  benevolent  and  other  societies,  which  i-estricts  the  capacity  I    7g  AD^*228l 
of  such  corporations  to  take  under  a  will. 

The  provision  of  the  act  of  1870  (chap.  129,  Laws  of  1870),  amending  the 
act  of  1839  {chap.  99,  Laws  of  1839),  incorporating  the  Union  Theological 
Seminaiy  of  the  city  of  New  York,  which  limits  the  jwwer  of  that  cor- 
X)oi*ation  to  take  and  hold  by  gift,  grant  or  devise,  by  subjecting  it  '*  to 
all  the  provisions  of  law  relating  to  devises  and  bequests  by  last  will  and 
testament,"  make  applicable  to  said  corporation  the  provision  of  said 
act  of  1848  ((  6),  which  declares  that  no  devise  or  bequest  to  any 
corporation  formed  under  it,  by  one  leaving  wife,  child  or  parent,  **  shall 
be  valid  in  any  will  which  shall  not  have  been  made  and  executed  at 
least  two  months  before  the  death  of  the  testator."  (Rapallo  and 
Earl,  J  J.,  dissenting.) 

The  said  provision  of  the  amended  charter  also  includes  the  provisions  of 
the  act  of  18G0  (chap.  860,  Laws  of  1860),  •'relating  to  wills,"  prohibiting 
devises  or  bequests  to  certain  societies  to  more  than  one-half  of  the 
testator's  estate. 
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The  Baid  act  of  1S60  is  not  incondsteat  with  said  two  months  clause  in  the 
act  of  184Sf  and  does  not  repeal  it. 

The  effect  of  the  amendment  of  said  chai*tery  in  the  particular  above  men- 
tioned, was  not  destroyed  by  the  amendment  of  1S70  (chap.  51,  Laws  of 
1870),  to  said  act  of  1848. 

Accordingly  held  (Rapallo  and  Eabl,  JJ.,  dissenting),  that  a  beqaest  to 
said  corponition  in  the  will  of  a  man  who  died  within  a  month  after  the 
execution  thei^of,  leaving  a  wife  surviving,  was  void. 

Also  held  (Kapallo  and  Earl,  JJ.,  dissenting),  that  a  beqaest  to  the  New 
York  City  Mission  and  IVact  Society  was  void  because  of  a  similar  pro- 
vision of  its  chai*ter  (chap.  63,  Laws  of  1866). 

The  provision  of  the  act  of  the  Le^slature  of  Pennsylvania  of  1853,  relating  to 
coiporations,  etc.,  which  prohibits  devises  or  bequests  to  any  body  politic, 
or  peraon  in  trust,  for  religious  or  charitable  uses,  unless  by  will  exe- 
cuted at  least  one  month  bcfoi*e  the  death  of  the  testator,  ix^Iates  to  and 
affects  the  power  to  take  as  well  as  the  power  to  devise  (Rapaltx)  and 
Earl,  JJ.,  dissenting). 

A  religious  corporation,  therefore,  of  the  said  State  cannot  take  a  bequest 
to  it  in  trust  for  such  pui^oses  contained  in  a  will  executed  in  this 
State  by  a  citizen  thereof  within  one  month  of  his  death ;  and  such  a 
bequest  ij  void  (Rapallo  and  Earl,  JJ.,  dissenting). 

ClunnJberlln  v.  ChainJberlln  (43  N.  Y.,  424),  distinguished. 

The  right  of  a  corpoi-ation  to  take  by  devise  or  Ijequest  is  subject  to  the 
general  laws  of  the  State  in  regard  thereto,  passed  subsequent  to  its 
incoi*poration. 

The  will  of  K.,  which  contained  various  legacies,  some  held  void  as  above, 
gave  to  his  wife  the  net  income  derived  fi-om  his  estate,  after  payment 
of  the  legacies,  during  her  life,  and  the  principal  left  of  the  estate  after 
her  death  to  various  societies.  Hdd  (Rapallo  and  Earl,  J  J. .  dissent- 
ing), that  the  sums  attempted  to  be  bequeathed  by  the  void  legacies 
wero .undisposed  of  by  the  will,  and  were  to  be  distributed  as  in  case  of 
intestacy. 

The  general  i-ule  that  in  a  will  of  personal  property  a  general  residuary 
clause  carries  whatever  is  not  otherwise  legally  disj[X)sed  of,  does  not 
apply  to  a  i-esiduai-y  clause  limited  by  its  terms  to  what  remains  after 
payment  of  specific  legacies ;  in  such  case  if  any  of  the  legacies  are  void 
thei*e  is  another  residuum  which  is  undisp06e<l  of. 

In  the  inteipretation  of  a  residuoi-y  clause  in  a  will  the  court  will  look  not 
only  at  the  language  employed  but  the  suiTounding  ciroumstonces  to 
determine  what  the  intention  of  the  testator  was. 

(Argued  May  28, 1879 ;  decided  January  13, 1880.) 

These  are  appeals  by  the  plaintiffs  and  various  of  the 
defendants  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  firat  judicial  department,  which  modi- 
fied and  affirmed  as  modified  a  judgment,  entered  upon  a 
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decision  of  the  court  on  trial  at  Special  Term.  (Mem.  of 
decision  below,  17  Hun,  341.) 

This  action  was  brought  by  plaintiffs  as  executors  of  the 
will  of  Homy  A.  Kcit,  deceased,  to  obtain  a  construction  of 
said  will.  The  will  was  executed  December  8,  1876;  the 
testator  died  December  31,  1876;  ho  was  at  the  time  of  the 
execution  of  the  will  a  resident  of  the  city  of  New  York, 
where  ho  died. 

The  will  is  as  follows  : 

"  I,  Henry  A  Kerr,  considering  the  uncertainty  of  this 
mortal  life,  and  being  of  sound  mind  and  memory,  do  hereby 
make,  pu])lii?h  and  declare  this  instrument  to  be  my  last  will 
and  testament. 

"I. — My  will  is  that  all  my  just  debts  and  personal 
expenses  shall  be  paid  out  of  my  estate  by  my  executrix  and 
executor  herein  named,  as  soon  as  practicable  after  my  dcccjise. 

•*  The  legacies  are  to  bo  paid  as  soon  as  the  amounts  can  bo 
collected  out  of  funds  now  invested  on  bond  and  mortgage  at 
the  city  of  Grand  Rapids,  Michigan. 

"II.  —  I  give  and  bequeath  unto  Edward  H.  Dougherty, 
son  of  William  C.  Dougherty,  deceased,  the  sum  of 
$10,000  in  trust,  for  the  sole  use  and  benefit  of  his  two 
daughters,  Amelia  Kerr  and  Edda  H.  Dougherty,  to  bo 
given  to  them  at  such  times  and  in  such  sums  as  he  shall 
think  proper,  share  and  share  alike.  If  either  of  them  die 
before  receiving  her  share,  then  the  balance  is  to  be  given  to 
the  survivor. 

**  III.  —  I  give  and  bequeath  unto  Mra.  Almira  E.  Holahan, 
$1,000,  which  some  is  to  be  credited  to  her  on  the  book 
now  kept  by  me  of  the  house  No  146  West  Fourth  street, 
and  deducted  from  the  amount  there  charged. 

"IV.— ^ I  give  and  bequeath  unto  Maria  Dunkin,  the 
daughter  of  Thomas  J.  and  Elizabeth    Dunkin,  $1,000. 

"  V.  —  I  give  and  bequeath  to  the  directors  of  the  Union 

Theological  Seminary  of  the  city  of  New  York,  the  sum  of 

$10,000  to  be  invested  as  a  permanent  fund  in  stocks  or 

bonds  of  the  United  States  or  of  the  State  of  New  York, 
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the  iutercst  of  which  shall  bo  given  as  support  to  such 
student  or  students  of  the  said  seminary  studj^mg  with  a  view 
to  the  Christian  ministry  as  shall  be  selected  for  the  gift  by 
the  directors. 

/*  VI.  —  I  give  and  bequeath  to  the  Presbyterian  Board  of 
Foreign  Missions  the  sum  of  $5,000. 

**  VII. — I  give  and  bequeath  imto  the  Presbyterian  Eoard 
of  Home  Missions  the  sum  of  $5,000. 

**  VIII. — I  give  and  bequeath  unto  the  New  York  City 
Bible  Society  the   sum  of  $1,000. 

**IX.  —  I  give  and  bequeath  unto  the  New  York  City 
Mission  and  Tract  Society  the  sum  of  $1,000. 

**X.  —  I  give  and  bequeath  imto  the  Trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  of  the  United 
States  of  America,  for  the  use  of  the  fund  of  disabled 
ministers,  the  sum  of  $5,000. 

"XL — I  give  and  bequeath  unto  the  Board  of  Trustees 
of  the  Scotch  Presbyterian  Church  of  which  I  am  a  member, 
the  sum  of  $1,000  for  church  puiposes. 

"XII.  —  I  give  and  bequeath  unto  the  sabbath  schools 
of  the  above  named  church,  the  sum  of  $1,000  to  "be  divided 
as  the  pastor  shall  direct. 

**X1II. —  I  give  and  bequeath  unto  the  Presbyterian 
Hospital  the  sum  of  $1,000,  for  which  aid  and  care  is  to  be 
given  to  any  of  the  meml^ers  of  the  Scotch  Presbyterian 
Church,  who  may  require  aid  in  sickness. 

**  XIV. —  I  give  and  bequeath  unto  my  pastor,  the  Rev. 
Samuel  M.  Hamilton,  the  sum  of  $1,000. 

"XV. —  I  give  and  bequeath  unto  my  beloved  wife, 
Amelia  Kerr,  all  the  net  income  that  may  be  derived  from 
my  estate  after  my  decease,  and  after  the  legacies  are  paid 
off,  she  is  to  receive  the  same  during  her  life-time.  Also,  I 
give  her  all  the  furniture,  useful  and  ornamental,  in  the 
building  No.  10  East  Ninth  street,  also  in  the  building  No. 
146  West  Foui-th  street,  which  I  now  own,  ako  all  personal 
jewelry  and  clothing  which  I  now  own  or  may  own  at  the 
time  of  my  death. 
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**XVL — I  hereby  appoint  Amelia  Kerr,  my  wife,  and 
Walter  Carter,  present  elder  in  the  Scotch  Presbyterian 
Church,  as  my  executrix  and  executor. 

"  I  hereby  give  them  full  power  and  authority  to  grant, 
alien,  sell,  and  convey  any  and  all  lands  and  leasehold  estates 
owned  by  me,  or  to  which  I  shall  be  entitled,  or  in  which  I 
shall  have  any  interest  at  the  time  of  my  death,  and  to  execute, 
acknowledge,  and  deliver  good  and  sufficient,  conveyances 
thereof,  and  apply  the  proceeds  of  such  sales  in  conformity 
to  the  provisions  of  this  my  last  will  and  testament. 

"  XVII. —  I  do  further  hereby  will  and  declare  that  the 
bequests  herein  made  to  my  said  wife,  Amelia  KeiT,  are  in 
lieu  of  all  dower,  or  claim  of  dower,  in  or  to  my  estate. 

**  And  I  do  hereby  revoke  all  former  or  other  wills  and 
testaments  at  any  time  heretofore  by  me  made,  and  I  do 
hereby  declare  this  instrument  to  be  my  last  will  and  testa- 
ment^. 

**  XVIII. —  I  give  and  bequeath  all  the  principal  left  of 
my  estate,  after  the  death  of  my  wife,  Amelia  Kerr,  to  the 
societies,  seminary,  or  institutions  named  in  the  fifth,  sixth, 
seventh,  ninth  ^nd  tenth  ailicles,  or  bequests  to  be  divided 
according  to  the  several  amounts  so  bequeathed  jjj'o  rata. 

**  In  witness  whereof,  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal  this  8th  day  of  December,  1876. 

[l.  s.]  **HENEYA.  KERR." 

The  Sixicial  Term  held  that  the  legacies  contained  in  the 
fifth,  seventh,  eighth,  ninth,  tenth,  twelfth  and  thirteenth 
clauses  of  the  will  were  void,  and  that  the  sums,  so  bequeathed, 
belonged,  as  estate  undisposed  of,  to  the  widow  and  next  of 
kin.  That  the  eighteenth  clause  was  valid  as  a  bequest  to  the 
legatee  nuuied  in  the  sixth  clause,  and  gave  to  said  legatee 
five  twenty-sixths  of  the  principal  left  after  the  death  of  the 
testator's  widow,  but  in  all  other  respects  that  said  clause 
was  void. 

The  modificati#n  by  the  General  Term  was  simply  as  to 
the  time  from  which  the  legacies  drew  interest,  it  holding 
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that  interest  was  chargeable  only  after  a  year  from  the  death 
of  the  testator. 

Further  facts  appear  in  the  opinion. 

Oeorge  De  Forrest  Lord^  for  executors,  appellants. 
Unless  a  contrary  intention  Ls  actually  expressed  in  or  can 
be  clearly  inferred  from  the  will,  all  ijroperty  or  interests  not 
covered  by  other  valid  and  efficient  dispositions,  fall  into  and 
are  covered  by  the  residuary  clause,  so  far  as  such  lesiduary 
clause  is  itself  valid  and  efficient.  (2  Rcdf.  on  Wills,  115; 
King  V.  Strongy  9  Paige,  94.)  Whatever  intention  the  tes- 
tator had  as  to  the  source  from  which  the  legacies  were  to 
be  paid  must  bo  found  in  the  words,  *•  out  of  funds  invested 
in  bond  and  mortgage,"  etc.  .  (IRedf.  on  Wills,  432  [m.  p.].) 
The  testator's  intention  is  to  be  ascertained  from  the  whole 
will,  and  the  general  scope  and  scheme  of  it.  (2  Story's  Eq, 
Jur.  [12th  cd.],  §  1074  ft,  e;  1  Redf.  on  Wills,  428,  433, 
434  [m.  p.].)  »  The  court  below  should  have  confined  itself 
to  a  simple  declaration  of  the  lights  of  the  parties,  and  the 
principles  on  which  the  accoimts  were  to  bo  adjusted.  (2  R. 
S.  [Edmonds'  ed.],  96,  §  61;  id.,  97,  §  65.) 

E,  W.  Paige,  for  Union  Theological  Seminary,  appel- 
lant. Section  6  of  chapter  319  of  Laws  of  1848  does  not 
apply  to  this  appellant ;  it  is  only  applicable  to  corporations 
organized  under  that  act.  (Lefevre  v.  Lefevre,  59  N.  Y., 
434,  447,  448.)  This  appellant  was  not  a  *'  religious  "  soci- 
ety within  the  moaning  of  that  adjective  as  ordinarily  used 
in  the  statutes.  {Theo.  Sem.  of  Auburn  v.  Kellogg,  16  N. 
Y.,  83,  89.)  Chapter  51,  Laws  of  1870,  amending  the  act 
of  1848  (chap.  319),  as  to  this  appellant  repealed  the  two 
months  clause  in  section  six  of  the  act  of  1848.  {Excelsior 
PeL  Co.  v.  Lacei/y  63  N.  Y.,  422-426;  Dexter  and  Limenck 
Pk.  lid.  Co.  V.  Allen,  16  Barb.,  15-18;  Davis  v.  Fairbanks^ 
3  How.  [U.  S.],  636;  6  Wels.  &  Skin.  Laws  N.  Y.,  p.  24, 
chap.  85.)  If  the  act  of  1870  has  th§  eflect  which  is 
claimed  for  it,  it  is  a  "  mort  main  act,"  and  must  be  strictly 
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construed.  {^Downing  v.  Marahcdl^  23  N.  Y.,  366,  379; 
Myera  v.  Perigal,  2  D.,  M.  &  G.,  600,  619;  Flood's  Case, 
Hob.,  136;  AU.  Gen.  v.  Bj/e,  2  Vem.,  453;  Au.  Gen.  v. 
BurdeUy  id.,  755;  3  Chy.  Rep.,  154.)  The  act  of  1848 
being  restricted  by  its  terms,  to  the  corpoiiitions  which  are 
formed  thereunder,  it  is  restricted  in  its  operation  to  them 
alone,  and  its  provisions  aflect  no  corporations  but  those 
formed  under  it,  or  those  which  the  Legislature  by  unmis- 
takable words  of  reference  has  brought  within  its  scope. 
(Potter's  Dwarris,  219;  Sullen  v.  Dadcock,  6  S.  B.,  796.) 

M.  M.  Budlang,  for  New  York  Bible  Society,  appel- 
lant. The  act  of  1860  repeals  the  two  months  clause  of 
section  six  of  the  general  act  of  1848,  and  applies  to  corpo- 
rations like  this  appellant,  the  New  York  Bible  Society, 
formed  under  the  general  act.  (JLefevre  v.  Lefevre,  59  N. 
Y.,  446,  448,  449;  BartleU  v.  King,  12  Mass.,  537;  ITidiols. 
V.  Squire,  5  Pick.,  168;  Duviess  v.  Farebaime,  3  How.  [U. 
S.J,  636;  Pierce  \.  Delmater,  1  Comst.,  17;  Potter's  Dwarris 
on  Stat.,  154;  2  N.  Y.  Sup.  Ct.  Eep.,  p.  340.) 

Walter  Edwards,  jr.,  for  New  York  City  Mission  and 
Tract  Society  and  others,  appellants.  The  words  quoted 
from  the  charter  of  this  defendant,  viz.  :  **  subject  to  any 
provisions  of  law  in  relation  to  devises  and  bequests  by  will," 
do  not  refer  to,  or  hiclude,  or  serve  to  incorporate  into  said 
charter  section  six  of  the  law  of  1848.  (3  Edmonds' 
Statutes,  p.  705;  Lefevre  v.  Lefevre,  59  N.  Y.,  434.)  As 
the  gift  of  more  than  one-half  of  the  testator's  estate  wsis  post- 
poned until  after  the  death  of  his  wife,  and  there  would  then 
be  none  of  the  relatives  mentioned  in  the  act  of  1860  (chap. 
360),  it  wiis  not  applicable  to  this  case.  (^Chamberlain  v. 
Chamberlain,  43  N.  Y.,  440;  Harris  v.  Am.  Bible  Soc.,  4 
Abb.  [N.  S.],  421.)  The  couit  below  erred  in  holding  that 
the  legacies  which  were  declared  to  be  void  were  to  be 
r^arded  as  estate  undisposed  of,  and  so  paid  to  the  next  of 
kui.     (43  N.  Y.,  427,  447.) 
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J5.  i^.  Watson^  for  respondent.  The  will  having  been 
made  within  two  months  of  the  testator's  death  the  legacies 
to  the  appellants  were  void  under  section  6  of  chapter  319, 
Laws  of  1848,  (3  Stat,  at  Large,  705.)  The  general  laws 
as  to  charitable 'corporations,  so  far  as  not  inconsistent  with 
the  chailers  of  the  appellants  are  to  be  taken  iis  a  part  of 
them,  and  read  as  though  engrafted  into  and  upon  them* 
{Lefevre  v.  Le/evre,  59  N.  Y.,  434.)  If  the  legacies  to  the 
appellants  should  bo  held  valid,  they  could  only  be  so  held 
to  the  extent  in  the  a<joTe<jate  of  one-half  the  testator's 
estate.  {Chamberlain  v.  Chamberlain,  43  N,  Y.,  424.)  To 
entitle  a  residuary  legatee  of  personality  to  the  benefit  of  a 
lapsed  or  void  bequest,  he  must  be  a  legatee  of  the  residue 
generally,  and  not  partially  so.  Where  it  is  clear  from 
express  words  that  a  gift  of  the  residue  is  confined  to  the 
residue  of  a  particular  fund  or  description  of  property,  or  to 

•  some  certain  residuum,  he  will  be  restricted  to  what  is  thus 
particularly  given.  (2  Rop.  on  Leg.,  457;  2  Jac.  &  M., 
404;  2  P.   Wms.,  40;    Arab.,  577;    Turn.  &  Russ.,  260; 

.  1  Hiirs  Chy.,  195;  Chy.  Ct.,  138;  Kinff  v.  WoodhuU, 
3  Edw.,  79;  Chamberlain  v.  Chamberlain^  43  N.  Y., 
424;  Redficld  on  WiUs,  vol.  2,  p.  119;  SJcrynesber  v. 
Nordicote^  1  Swans.,  570.)  When  a  residuum  of  personal, 
estate  is  disposed  of  by  a  will  in  two  parts,  and  the  firet 
disposition  is  invalid,  the  same  does  not  go  to  the  legatee 
of  the  other  part,  but  goes  to  the  next  of  km.  (Beekman 
V.  Bansor,  23  N.  Y.,  298;  Beits  v.  Belts,  Sup.  Ct. 
Special  Term ;  Downing  v.  Marshall,  23  N.  Y.,  382; 
White  V.  Howard,  46  id.,  144.)  As  to  the  matter  of 
accomiting  by  executors,  the  jurisdiction  of  this  court  and 
of  the  surrogate  is  entirely  concurrent*  (Redfield  on  Surro- 
gates, pp.  355-356.) 

Miller,  J.  Numerous  questions  arise  upon  this  appeal 
in  regard  to  the  construction  of  the  will  of  the  testator. 
Most  of  them  are  sufficiently  considered  in  the  elaborate 
opinion  of  the  judge  at  Special  Term,  and  the  discussion 
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here  will  be  confined  to  such  of  them  as  are  deemed  material 
for  a  proper  disposition  of  the  case. 

The  legacy  to  the  directofs  of  the  Union  Theological 
Seminary,  of  the  city  of  New  York,  of  the  sum  of  $10,000, 
devised  by  the  fifth  clause  of  the  will,  is  claimed  to  be  void  on 
several  grounds,  and  mainly  for  the  reason  that  it  is  in  conflict 
with  the  provisions  of  section  6  of  chapter  319  of  the  Laws  of 
1848.  There  is  no  force  in  any  of  the  objections  urged,  unless 
it  may  be .  in  the  one  last  stated,  and  that  will  be  duly 
considered.  The  act  in  question  is  entitled,  **  An  act  for  the 
incorporation  of  benevolent,  charitable,  scientific  and  mission- 
ary societies ; "  and  the  fii*st  section  of  the  act  authorizes  the 
incorporation  of  these  societies,  for  the  purposes  immed, 
with  the  addition  of  societies  for  literary,  mission  or  other 
Sabbath  school  pui*poses.  The  sixth  section  cited  Ls  as  fol- 
lows: '*Any  corporation  formed  under  this  act  shall  be 
capable  of  taking,  holding  and  receiving  any  property,  real 
or  personal,  by  virtue  of  any  devise  or  bequest  contained  in 
any  last"  will  or  testament  of  any  person  whatsoever,  the 
clear  annual  income  of  which  devise  or  bequest  shall  not 
exceed  the  sum  of  $10,000,  provided  no  person  leaving  a 
wife,  child  or  parent  shall  devise  or  bequeath  to  such  institu- 
tion or  corporation  more  than  one-fourth  of  his  or  her  estate 
after  the  payment  of  his  or  her  debts,  and  such  devise  or 
bequest  shall  be  valid  to  the  extent  of  such  one-fourth,  and 
no  such  devise  or  bequest  shall  be  valid  in  any  will  which 
shall  not  have  been  made  and  executed  at  least  two  months 
before  the  death  of  the  testator."  The  question  is  whether 
this  section  applies  to  the  Union  Theological  Seminary  and 
controls  the  devise  in  question  ;  and  to  determine  this  ques- 
tion it  13  important  to  consider  the  act  incorporating  the 
seminary  and  those  laws  amending  said  act,  as  well  as  other 
provisions  of  law  relating  to  the  subject. 

The  act  to  incorporate  the  Union  Theological  Seminary 
(chap.  99,  S.  L.  of  1839),  authorizes  the  taking  and  holding 
by  gift,  grant  and  devise,  or  otherwise,  and  the  purchasing 
and  conveying  of  property  as  therein  provided.     The  act  to 
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anicud  the  same  (chap,  636,  S.  L.  of  1865,  ^  1),  declares, 
that  it  shall  be  lawful  for  said  scminaiy,  **  subject  to  existing 
laws  to  take  and  hold  "  pro2)erty,  as  provided.  And  the  act 
to  further  amend  the  act  of  1839  (chap.  129,  Laws  of  1870), 
limits  the  power  to  take  and  hold  **  by  gift,  grant  or  devise 
or  otherwise,  subject  to  all  the  provisions  of  law  relating 
to  devises  and  bequests  by  last  will  and  testament."  In  the 
comprehensive  words  employed  in  the  language  quoted,  the 
Legislature  no  doubt  intended  to  embrace  **  all  the  provis- 
ions of  law  "  of  a  general  character  relating  to  the  subject, 
which  would,  we  think,  include  those  contained  in  the  act 
of  1848.  This  would  also  include  the  provisions  of  the  **  act 
relating  to  wills  "  (chap.  360  of  the  Laws  of  1860),  which 
prohibits  any  devise  or  bequest  to  any  benevolent,  charitable, 
literaiy,  scientific,  teligious  or  missionary  society,  by  a  person 
having  a  husband,  wife,  child  or  parent,  of  more  than  one- 
half  part  of  his  or  her  estate,  and  jDrovidcs  that  such  devise 
or  bequest  shall  be  valid  to  the  extent  of  one-half  and  no 
more ;  and  the  provisions  of  the  act  to  amend  the  act  of 
1848  (chap.  61  of  the  Laws  of  1870),  which,  among  other 
things,  *'  authorizes  the  incorporation  of  any  society  for  the 
purpose  of  establishing  and  maintaining  any  educational  insti- 
tution "  and  confers  power  upon  any  univcr^sKy  or  college 
incorporated  under  the  act  of  1848  and  the  amendatory 
act,  to  take  aild  hold  property. 

The  act  of  1860  is  not,  I  think,  inconsistent  with  the  two 
months  clause  which  constitutes  a  part  of  section  six  of  the 
act  of  1848,  but  is  in  haiTOony  with  it  and  does  not  repeal 
the  clause '  in  question  :  {Le  Fevve  y.  Le  Fevre,  59  N.  Y., 
449.)  These  arc  the  only  general  provisions  of  law  rcLiting 
to  the  sul)jcct,  and  the  inquiry  may  well  bo  made  to  what 
did  the  act  of  1870,  amending  the  defcndcnt^s  charter  refer, 
unless  it  was  to  the  law  of  1848  and  the  law  of  18G0  above 
cited  ?  That  these  provisions  are  general  in  their  character 
appcai-s  to  be  conceded  by  the  opinions  in  Le  Fevre'y. 
Le  Fevre  {snpra).  In  the  case  cited  it  was  held  that  the 
Female  Giiardi^an  Society  Wiis  subjected  by  section  six  of 
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the  act  of  1848  to  the  operation  of  the  two  months  clause, 
and  that  the  bequest  was  void.  It  was  also  held  that  the 
provision  referred  to  was  not  repealed,  by  express  terms  or 
otherwise,  by  the  act  of  18G0,  and  that  it  might  be  read  as 
if  a  pai*t  of  section  six,  without  any  want  of  harmony  with 
the  inhibition  of  making  a  will  within  two  months  before 
death.  It  is  contended  that  section  six  is  by  its  terms  con- 
fined to  corporations  organized  under  that  act ;  that  it  is  not 
a  law  relating  to  wills,  and  therefore  can  have  no  applica- 
tion. The  answer  to  this  position  is  tliat  in  the  case  last 
cited  this  com-t  held  that  a  corporation  chartered  by  special 
act  might  bo  made  subject,  by  appropriate  language.,  to  the 
provisions  of  the  general  act  of  1848  restricting  its  capacity 
to  take.  It  is  true  in  the  case  cited  the  provision  in  the  char- 
ter was  "  subject  to  the  same  provisions  as  provided  in  the 
general  laws  for  the  incorporation  of  religious  and  benevo- 
lent societies ;  "  but  this  language  is  not  any  more  compre- 
hensive than  that  contained  in  defendant's  charter,  as  we 
have  seen.  Looking  at  the  intention  of  the  Legislature,  it 
is  to  be  presumed  that  the  same  intention  existed  in  charter- 
mg  the  defendant's  coiporation  as  did  in  reference  to  the 
Female  Guardian  Society,  and  any  inference  to  the  contrary 
would  leave  the  limitation  without  any  meaning,  as  by  its 
terms  it  could  not  apply  to  any  other  laws. 

It  is  further  contended  that  the  act  of  1848  is  not  a  pro- 
vision of  law  relating  to  wills.  The  answer  to  this  position 
is  that  this  is  not  required  by  the  defendant's  charter. 
The  language  employed  relates  to  devises  and  bequests  by 
last  will  and  testament,  and  hence  the  bequest  is  brought 
directly  within  the  words  of  the  act  of  1848.  It  may  be 
added  that  as  devises  and  bequests  pertain  to  wills,  it  is  not 
apparent  why  the  provision  in  question  does  not  relate  to 
them.  The  provision  of  law  referred  to  expressly  meets  the 
terms  employed  in  the  charter.  The  argument  that  the 
judgment  can  be  upheld  only  by  coui^truing  tiie  statute  of 
1848  and  1860  to  mean  something  which  is  not  expi^essed, 
is  not,  we  think,  well  founded.  The  designation  of  the  vari- 
SiCKELS — Vol.  XXXIV.        43 
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ous  institutions  n«iincd  in  the  act  should  receive  a  liberal 
interpretation,  and  not  bo  restmiued  by  any  technical  rule. 
It  ia  conceded  that  the  defendant\s  institution  is  a  **  sem- 
inary "  for  the  instruction  of  students  in  "  theology."  What 
is  this  but  a  "  literary  "  institution,  within  the  veiy  language 
of  the  law.  It  cei^tainly  relates  to  letters  and  to  literature. 
It  is  also  **  benevolent,*'  for  it  was  incorporated  to  impart 
religious  instruction,  without  any  purpose  of  gain.  For  the 
same  reason  it  comes  within  the  definition  of  "  charitable," 
as  charitable  uses  embrace  gifts  for  general  public  uses,  and 
may  include  both  the  rich  and  the  poor :  (Bouvier,  title 
Charitable  Uses.)  Properly  speaking,  then,  the  defendant 
comes  palpably  within  the  strict  and  literal  meaning  of  the 
terms  employed  in  the  act  of  1848.  We  do  not  deem  this 
material,  however,  for  it  is  quite  sufficient  if  the  defendant 
is  included  within  the  general  purposes  of  the  act  which 
relates  to  devises  and  bequests  by  will.  And  when  the 
Legislature  provided  in  the  defendant's  charter  that  the 
power  to  take  by  devise  should  be  controlled  by  **  all  pro- 
visions of  law "  relating  to  that  subject,  it  included  the 
provision  cited  from  the  act  of  1848,  without  regard  to  its 
title,  or  any  particular  institutions  therein  named,  even 
although  such  provision  was  originally  intended  to  be 
restricted  in  its  operation  to  corporations  formed  under  that 
act.  There  can,  we  think,  be  no  doubt  as  to  the  power  of 
the  Legislature  to  pass  a  law  applying  a  prior  enactment 
relating  to  particular  institutions  therein  named,  by  implica- 
tion or  by  reference,  as  well  as  by  an  exact  recital  of  the 
language  employed,  to  other  institutions  not  named  by  a 
subsequent  act. 

It  is  also  claimed  that  as  the  act  of  1870,  amending  the 
act  of  1848  and  authorizing  the  incorporation  of  any  society 
for  the  purpose  of  establishing  and  maintaining  any  educa- 
tional institution,  and  also  provides  for  the  taking  and  holding, 
by  gift,  grant,  devise  or  bequest,  of  any  university  or  college 
incoiporated  wider  said  act,  subject  to  the  restrictions  con- 
tained in  the  act  of  1860,  it  excludes  all  other  restrictions, 
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and  repeak  the  two  months  clause  in  section  six  of  the  act  of 
18  iS.  If  the  defendant  is  a  benevolent,  literaiy  or  charitable 
institution,  then  of  coui:se  the  latter  act  can  make  no  differ- 
ence. To  hold  that  the  defendant  came  within  the  provision 
cited  and  no  other,  would  entirely  exclude  the  amendment 
to  its  chai'ter  passed  in  1870,  which,  as  we  have  seen,  includes 
"  all  pi'ovisions  of  law,"  while  the  amendment  applies  the  act 
of  1848  to  a  "  imiveraty  or  college,"  which  is  not  the  desig- 
nation by  which  the  defendant  was  chartered  or  is  generally 
known.  It  may  also  be  remarked  that  the  amendment  to 
the  defendant's  charter  was  passed  subsequent  to  the  amend- 
ments of  the  act  of  1848,  and  hence,  as  the  last  enactment 
would  include  every  provision  of  law,  it  is  not  restricted  to 
the  act  of  1860.  It  should  also  be  noticed  that  it  is  at  least 
questionable  whether  the  restriction  in  the  act  of  1870  is  not 
qualified  by  the  defendant's  charter,  and  should  not  be  re- 
garded as  only  an  additional  one  besides  those  already  imposed, 
without  in  any  way  impairing  the  effect  of  such  charter. 
There  is  nothmg,  we  think,  in  the  point  lu-gcd  that  if  the 
act  of  1870,  amending  the  defendant's  charter,  has  the  effect 
claimed,  it  is  a  mortmain  act.  Nor  is  it  essential,  we 
think,  that  the  two  months  clause,  and  all  the  other 
restrictions  contained  in  section  six,  should  be  held  to 
apply  to  a  devise  or  bequest,  in  order  to  enforce  such  clause. 
The  various  acts  of  the  Legislature  which  have  been  cited 
would  seem  to  indicate  a  general  policy  of  the  State  in 
reference  to  restricting  devises  and  bequests  made  to  cor- 
porations of  a  particular  class ;  but  aside  from  such  a 
consideration,  it  is  sufficient  that  a  fair  interpretation  of  the 
provisions  cited  leads  to  the  conclusion  that  this  defendant 
was  not  entitled  to  the  bequest  made  to  it  by  the  will  of 
the  testator. 

,  There  is,  we  think,  no  analogy  between  this  defendant's 
charter  and  the  charter  of  the  Board  of  Foreign  Missions,  for 
the  latter  restricts  the  power  to  take,  subject  to  the  provi- 
oions  of  the  act  of  1860,  while  the  former  covers  all  provisions 
of  the  law  on  the  subject     Some  other  questions  are  made 
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in  reference  to  the  point  considered,  bat  lunio  of  them,  we 
think,  demand  especial  attention. 

The  validity  of  the  bequests  to  the  New  York  City  Mission 
and  Tract  Society  incorporated  by  the  act  chapter  G3,  Laws  of 
1866,  depends  upon  restrictions  contained  in  its  act  of  incorpor- 
ation of  a  similar  character  to  those  incorporated  in  the  cliarter 
of  the  Union  Theological  Seminary,  iind  the  bequest  must  fail 
for  the  rieason  stated  in  reference  to  the  latter  institution. 

No  appeal  is  taken  from  the  decision  in  reference  to  the 
bequests  to  the  Board  of  Home  Missions  and  the  Presbyterian 
Hospital,  and  hence  no  question  is  presented  as  to  these  insti- 
tutions. 

The  validity  of  the  bequest  to  the  Trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  in  the  United  States 
of  America,  for  the  use  of  the  fund  of  disabled  ministers, 
depends  upon  the  question  whether  the  Liws  of  the  State  of 
Pennsylvania,  which  declare  the  manuer  in  which  devises 
or  gifts  of  this  kind  shall  be  made,  are  applicable  and  con- 
trol the  bequest  in  question.  The  eleventh  section  of  the  act 
of  1855,  of  that  State,  relating  to  this  subject  declares  that : 
**No  estate,  real  or  personal,  shall  hereafter  be  bequeathed, 
devised  or  conveyed  to  any  body  politic,  or  to  any  person  in 
trust  for  religious  or  charitable  uses,  except  the  same,  be  done 
by  deed  or  will,  attested  by  two  credible,  and  at  the  same 
time,  disinterested  witnesses,  at  least  one  calendar  motdh 
before  the  decease  of  the  testator  or  alienor^  alid  all  disposi- 
tions of  property  contrary  hereto,  shall  be  void,  and  go.  to 
the  residuary  legatee  or  devisee,  next  of  kin  or  heii-s,  accord- 
ing to  law,  provided  that  any  dispositions  of  property  within 
said  period,  bonafide^  made  for  a  fair,  valuable  consideration, 
shall  not  be  hereby  avoided."  Section  fifteen  provides  that : 
"  All  dispositions  of  property  hereafter  made  to  religious, 
charitable,  literary,  or  scientific  uses,  and  all  incorporations 
or  associations  formed  for  such  objects,  shall  be  taken  to  have 
been  made  and  formed  under,  and  in  subordination  to  all  the 
duties  and  requirements  of  this  act,  as  rules  of  property  and 
laws  for  their  government." 
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Two  corporations  claim  tliat  they  were  intended  to  be 
designated  by  this  bequest,  who  are  defendants  herein. 
Both  were  organized  under  the  laws  of  Peimsylvauia  ;  and 
under  the  provisions  cited  it  is  very  clear  that  if  the  testator 
had  been  a  resident  of  the  State  of  Pennsylvania,  the  bequest 
made  would  have  been  entirely  nugatoiy,  for  the  reason  that 
the  will  was  executed  within  one  month  before  the  decease 
of  the  testator,  in  violation  of  section  eleven  above  cited.  The 
question  then  arises  whether  the  fact  that  the  devisee  was  a 
non-resident  makes  any  difference,  and  rendera  a  bequest 
plainly  in  violation  of  the  laws  referred  to,  if  made  in  Penn- 
sylvania, valid  and  effectual. 

The  evident  object  of  the  laws  of  Pennsylvania,  which  have 
been  cited,  was  to  prevent  devises  or  gifts  for  charitable  and 
religious  purposes,  except  in  the  manner  expressly  provided. 
The  will  or  deed  must  not  only  be  executed  in  the  presence 
of  two  witnesses,  but  at  least  one  calendar  month  prior  to 
the  death  of  the  giver.  *'The  limitation  related  both  to  the 
power  to  dispose  of  property  and  the  right  to  take  it  by  deed, 
bequest  or  devise,  and  it  cannot  be  claimed,  upon  any  valid 
ground,  that  the  law  was  intended  to  be  confined  in  its  opera- 
tion to  the  mere  formal  requisites  essential  to  the  valid  execu- 
tion of  the  instrument.  *'  It  virtually  declares  that  **  no  estate  " 
shall  pass,  and  that  "  all  dispositions  of  property,"  for  the 
purposes  of  the  act,  without  regard  to  the  domicile  of  the 
giver,  shall  be  ineffectual,  unless  made  in  conformity  with  its 
provisions.  '  The  policy  of  the  law  of  Pennsylvania  evidently 
was  to  make  all  such  gifts  invalid  ;  and  it  would  be  a  forced 
and  constrained  construction  to  hold  that  such  policy  coyld  be 
avoided  and  set  at  naught,  and  the  very  intent  and  language  of 
the  act  frustrated^  because  the  teJ  ator  resided  and  the  will  was 
executed  outside  of  the  tcrritorjai  limits  of  that  State.  Sup- 
pose a  resident  of  Pennsylvania  should  pass  over  the  line,  and 
juake  a  will  there  in  violation  of  this  statute.  Will  this  avoid 
it  and  set  it  at  naup\it  V  If  it  would,  the  law  of  the  State 
would  be  entirely  uoverted  and  rendered  of  no  avail,  and  its 
policy  in  regai-r^  jo  such  devises  and  bequests  evaded* 
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The  question  discussed  was  tho  subject  of  coa^idcrutiou 
in  tho  case  of  Chamberlm  v.  Ohamberlin^  (43  N.  Y.,  424)  ; 
and  it  was  held  that  tho  law  of  the  testator's  domicile  controls 
as  to  the  formal  rcjquisites  essential  to  the  validity  of  the  will, 
tlie  capacity  of  tho  testator  and  tho  construction  of  tho 
instrument.  It  was  also  decided  that  where  the  will  was 
executed  la^vf ally,  the  validity  of  the  bequests  will  dcixjiid 
upon  the  law  ol  the  domicile  of  the  legatee  and  of  the  govern- 
ment to  which  the  fund  by  its  terms  is  to  be  transmitted  for 
administration  and  the  particular  purposes  indicated  by  tho 
testator.  It  was  also  said  by  Allen,  J.,  after  laying  down 
the  foregoing  rule :  "  Whatever  may  bo  the  law  of  Pemisyl- 
vania,  a  testator  domiciled  in  that  State  cannot  establish,  by 
bequests  of  personalty  to  citizens  or  corporations  of  this 
State,  a  charity*  or  trust  to  be  administered  here  inconsistent 
with  the  policy  or  the  laws  of  this  State.  A  gift  by  will  of 
a  citizen  of  this  State  to  a  charity,  or  upon  a  trast  to  be 
administered  in  a  sister  State,  which  would  be  lawful  in  this 
State,  the  domicile  of  the  donor,  would  not  be  sustained  if 
it  was  not  in  accordance  with  tlie  laws  of  the  State  in 
which  the  fund  was  to  be  administered.  "Bequests  in 
aid  of  foreign  charities,  valid  and  legal  in  tho  place  of 
their  existence,  will  be  supported  by  the  courts  of  tho 
Stiite  in  which  the  bequests  are  made :  (Hill  on  Trustees, 
457.)''  Tho  learned  judge  also  holds  that  if  tho  legatee  is 
authorized  to  take  the  legacy,  **  it  will  bo  siBtained,  irre- 
spective of  the  law  of  tho  testator's  domicile,  subject,  how- 
ever, to  this  qualification,  that  if  the  law  of  tho  testator's 
domicile  in  terms  forbid  bequests  for  any  particular  purpose, 
or  in  any" other  way  limit  the  capacity  of  the  testator  in  tho 
disposal  of  his  property  by  will,  a  gift  in  contravention  of 
tho  law  of  the  testator's  domicile  would  !>e  void  everywhere." 

The  case  cited  differs  materially  in  the  facts  from  tho  ono 
at  bar.  Tho  devise  was  to  a  Pennsylvania  coiporation,  and 
the  will  was  executed  more  than  ono  month  l^efoi'o  tho  death 
of  the  testator  ;  and  hence  tho  act  of  1855  already  cited  had 
no  application.      The   principles  laid  down  are,  however, 
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applicable  to  the  case  now  considered,  and  it  seems  quite  clear 
that  the  law  of  the  domicile  of  the  legatee,  uud  of  the  gov- 
emmeut  of  the  State  of  Peuusylvauia,  must  pix^vail.  If  the 
will  had  been  made  iu  Pennsylvania,  there  would  be  no  ques- 
tion that  the  law  of  that  State  would  control.  Can  there  be 
any  less  doubt  because  it  w^is  made  in  New  York  ?  Clearly 
not;  for  the  rule  is  the  saiuo,  without  regard  to  the  fact 
that  the  will  was  executed  out  of  the  State  of  Pennsylvania. 
The  remarks  which  we  have  cited  from  the  opinon  expressly 
uphold  this  rule,  and  are  directly  in  point.  The  position 
taken  by  the  counsel  for  some  of  the  defendants,  that  the 
case  cited  would  sustain  and  not  defeat  the  legacy,  is  not, 
we  think,  upheld. 

The  terms  of  the  bequest  in  the  case  cited,  which  was  par- 
ticularly involved,  are  not  material  to  the  decision  of  the  case 
at  bar,  as  the  whole  question  here  turus  upon  the  effect  of 
the  execution  of  the  will  within  the  ^Aw-^y  days  provided  for 
by  the  act  of  1855.  While  the  legacy  in  the  case  cited  was 
properly  sustained,  it  by  no  means  follows  that  it  should  be 
upheld  in  the  case  at  bar.  The  question  is  not  as  to  the 
construction  of  the  terms  of  the  devise,  but  as  to  the  right  to 
make  it  at  all,  m  contravention  of  the  statute  of  Pemisyl vania. 
To  maintain  that  the  statute  of  Pennsylvania  has  no  force  in 
New  York,  would  render  the  statute  ineffective  and  of  no 
avail  in  many  cases,  in  violation  of  the  express  prohibition 
which  constitutes  its  very  essence.  Although  the  question 
considercd  did  not  distinctly  arise  in  the  case  cited,  yet  the 
principle  uivolved  authorized  its  consideration,  and  we  think 
it  is  decisive  on  the  subject  in  the  case  at  bar. 

It  is  also  insisted  that  the  defendant  the  '*  trustees  of  the 
general  assembly,"  etc.,  having  been  chartered  by  special 
act  before  the  passage  of  the  act  of  1855,  its  power  to  take 
and  hold  real  and  personal  estate  given  by  its  charter  cannot 
be  taken  away,  restricted  or  limited  by  a  subsequent  act,  and 
its  power  in  this  respect  is  not  subject  to  the  act  of  1855. 
A  complete  answer  to  this  position  is  that  the  defendant 
derived  no  more  right  to  take  and  hold  property  than  was 
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possessed  by  individuals,  which  is  always  subject  to  the 
general  laws  of  the  State  existing  or  laws  to  b©  thereafter 
passed  in  regaixl  to  the  acquisition  and  disposition  of  property. 
It  follows  that  the  bequest,  being  in  contravention  of  the 
act  of  1855,  was  void  in  Pennsylvania,  where  the  legatee  has 
a  domicile,  and  consequently  void  in  New  York,  where  the 
testator  resided. 

As  the  conclusion  arrived  at  disposes  of  the  subject,  we 
do  not  deem  it  ncccssjiry  to  consider  whether  the  bequest  ii 
question  would  have  been  invalid  under  the  act  of  1848. 
Nor  is  it  importiuit,  under  the  views  which  we  have  taken, 
to  determine  which  of  the  two  corporations  claiming  the  • 

legacy  would  have  been  entitled  thereto  if  it  had  been  valid. 
~T[n  regard  to  the  bequest  to  the  New  York  City  Bible 
Society,  we  concur  with  the  opinion  of  the  Greneral  Term, 
that  the  statute  of  1860  did  not  affect  or  restrict  the  opera- 
tion of  the  two  months  clause  contained  in  section  six  of  the 
act  of  1848:  {Le  Fevre  v.  Le  Fevre,  59  N.  Y.,  434.) 

It  is  claimed  that  the  case  last  cited  does  not  decide  the  ques- 
tion and  is  not  a  binding  authority.  It  is  true  that  in  the 
case  cited  the  legatee  was  not  incorporated  under  the  general 
law  of  1848,  but  by  a  special  charter.  Wo  think  this  does 
not  aid  the  position  taken  by  the  counsel  for  the  Bible 
society  ;  for  if  section  six  was  applicable  to  a  society  with  a 
special  charter,  there  is  far  stronger  reason  for  holding  that 
it  applies  to  a  corporation  organized  under  the  general  act. 
It  may  be  added  that  the  question  was  fully  considered  in 
the  case  cited ;  and  a^  the  reasoning  in  the  opinion  is  sound, 
the  decision  should  ho  followed. 

We  think  that  there  was  no  error  of  the  judge  upon  the 
trial  in  the  conclusion  arrived  at,  that  the  sums  bequeathed 
by  the  void  legacies,  contained  in  the  fifth,  seventh,  eighth, 
ninth,  tenth,  twelfth  and  thii-teenth  ailicles  of  the  will, 
and  amounting  to  the  sum  of  $24,000,  belong,  as  estate 
undisposed  of,  to  the  widow  and  next  of  kin  of  the  testator, 
and  tliat  the  same  should  be  distributed  as  intestate  pi*o- 
perty.     If  the  legacies  referred  to  are  void,  then,  if  no  other 
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provision  is  madei  the  disposition  must  follow  the  statute 
of  distribution. 

It  is  claimed  that  the  eighteenth  article  of  the  will  is  a 
residuaiy  clause  which  declares  the  disposition  to  be  made 
of  some  of  these  void  legacies.  By  this  provision  the  testator 
gives  and  bequeaths  **  all  the  principal  left  of  my  estate,  after 
the  death  of  my  wife,  Amelia  Kerr,  to  the  societies,  semi- 
naries or  institutions,  named  in  the  filth,  sixthi^  seventh,  ninth 
and  tentibt  articles  or  Bequests,  to  be  divided  according  to  the 
several  amoimts  so  bequeathed  jpro  rata.^^ 

It  will  be  seen  that  this  relates  to  a  disposition  after  the 
death  of  the  wife  of  the  testator,  and  not  before,  and  hence 
the  amount  of  the  void  legacies  in  the  meantime  must  remain 
undisposed  of,  unless  some  other  provision  is  made.  And 
even  after  her  death,  if  these  legacies  were  valid,  the  bequests 
would  be  subject  to  the  act  of  1860,  and  the  same  would  be 
valid  only  to  the  extent  of  one-half  of  tiie  estate  bequeathed, 
leaving  the  other  half  undisposed  of  to  be  distributed  among 
the  next  of  kin  of  the  deceased.  This  provision  only  takes 
effect  after  the  death  of  the  testator's  wife,  and  hence  leaves 
no  express  direction  as  to  the  disposition  of  any  of  the  lega- 
cies  which  may  be  declared  to  be  void.  It,  therefore,  can 
scarcely  be  regarded  as  a  residuary  clause,  in  the  usual  accep- 
tation of  that  term.  According  to  the  position  assumed  by 
the  plaintiffs,  the  sums  so  bequeathed  by  the  void  legacies 
would  increase  the  amount  of  the  widow's  portion,  and 
would  be  subject  to  her  life  estate  in  the  income  thereof,  and 
not  l)e  payable  until  after  her  death.  The  fifteenth  clause, 
which  provides  for  the  widow,  bequeaths  **  all  the  net  income 
that  may  be  derived  from  my  estate,  after  my  decease  and 
after  the  legacies  are  paid  off,"  during  her  life.  It  was  evi- 
dently intended  by  the  testator  to  dispose  of  a  portion  of  his 
estate  to  pay  legacies,  and  then  that  the  widow  should  take 
the  remainder.  The  estate  was  by  his  will  divided  into  two 
parts.  The  first  was  the  legacies,  and  the  second  the  provi- 
sion for  his  wife.  The  amount  of  the  former  was  fixed  and 
definite,  and  the  testator  knew  exactly  what  it  would  be. 
BiCKELS— Vol.  XXXIV.        44 
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This  he  meant  should  be  first  deducted,  and.  theu  the  balance 
given  to  his  wife. 

The  general  rule  is  that  in  a  will  of  personal  property  the 
general  residuary  clause  carries  whatever  is  not  otherwise 
legally  disposed  of.  But  this  rule  does  not  apply  where 
the  bequest  is  of  a  residue  of  a  residue  and  the  first 
disposition  fails.  This  was  held  in  lieekman  V.  Bonsar 
(23  N.  Y.,  298,  312);  and  it  was  there  laid  down,  quoting 
from  the  master  of  the  rolls  in  Sklri/msher  v.  NcfrihixAe 
(1  Swanst.,  570):  **It  seems  clear  on  the  authorities  tliat 
a  part  of  the  residue  of  whicli  the  disposition  fails  will 
not  accrue  in  augmentation  of  the  remaining  parts  as  a 
residue  of  a  residue;  but,  instead  of  resummg  the  nature 
of  residue,  devolves  as  undisposed  of."  (See  also,  Downing 
V.  Marshall,  23  N.  Y.,  382;  Wiiie  v.  Howard,  46  id.,  144.) 
In  the  case  at  bar  the  widow  took  the  residue  after  the 
payment  of  the  legacies.  As  some  of  them  are  void, 
another  residuum  remains;  and  this  she  was  not  entitled 
to  within  the  rule  laid  down ;  and  as  the  estate  was  disposed 
of  in  two  parts,  and  the  first  was  invalid,  the  second 
docs  not  pass  to  the  legatee,  but  goes  to  the  next  of  kin. 
The  genei'al  rule  referred  to,  that  the  residuary  bequest 
carries  everything  with  it,  is  subject  to  some  qualifications, 
as  we  have  seen ;  and  it  is  laid  down  in  King  v.  Woodhull 
(3  Edw.  Ch..  79,  82),  as  follows  :  "  That  to  entitle  a  rcsiduaiy 
legatee  to  the  benefit  of  a  lapsed  or  void  bequest,  he  must  be 
a  legatee  of  the  residue  generally,  and  not  partially  so;  for, 
where  it  is  manifest,  from  the  express  words  of  the  will,  that 
a  gift  of  the  residue  is  confined  to  the  residue  oi  a  particular 
fund  or  description  of  property,  or  to  some  cciiain  residuum, 
he  will  be  restricted  to  what  is  thus  particularly  given,  since 
a  legatee  cannot  take  more  than  is  fairly  within  the  scope  of 
the  gift."  It  is  also  said  in  substance  that  to  exclude  what 
would  fall  by  lapse  or  invalid  disposition,  as  it  may  be  sup- 
posed that  the  testator  did  not  intend  to  die  intestate  as  to 
any  portion  of  his  property,  the  law  rei^uires  that  he  should 
use  words  limiting  the  gift  of  residue  and  showing  an  inten- 
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tion  to  exclude  such  portions  of  bis  estate  us  may  i'sil  to 
pass. 

Li  the  cobo  considered^  it  is  yery  apparent  that  the  testa* 
tor's  wife  ttus  not  a  residuary  legatee  of  all  the  fuud,  but 
only  partially  so,  as  the  devise  to  her  was  confined  to  a  fund 
after  a  certain  amount  had  been  deducted ;  and  it  appears 
by  the  language  of  the  bequest  most  manifestly  that  he  did 
not  intend  to  include  any  portion  of  these  legacies  in  the 
provision  for  his  wife.  He  assumed  tliiit  they  were  valid, 
and  m  making  no  provi^on  for  the  fuilui-e  of  the  legacies,  as 
well  as  in  the  provision  made  for  bis  wife,  we  must  assume, 
we  think,  that  his  intention  was  that  in  such  a  contingency 
they  should  pass  to  the  next  of  kin.  The  language  of  the 
two  clauses  of  the  will  cited  plainly  uidicates  that  such  was 
his  desisrn.  The  cases  are  numerous  which  sustain  the  due- 
trine  that  where  the  language  of  the  will  giving  the  residue 
is  confined  to  a  particular  fund  or  to  a  certain  residuum,  it 
will  bo  restricted  accordingly.  In  Omnmnei/  v.  Butdier 
(Turn.  &  Kuss.,  260),  the  testator,  after  giving  a  numl)er  of 
legacies,  provided  that :  ''  In  case  there  isany  money  remain- 
ing, I  should  wish  it  to  be  given  in  private  charity  ;  "  and  it 
was  held  that  the  geneml  I'csidue  of  the  testator's  ^lei'sonal 
estate,  consisting  of  household  estate,  etc.,  was  not  compre^ 
bended  in  the  residuary  clause,  which  was  confined  to  the 
residue  and  aiticles  directtnl  to  be  sold  ;  that  private  charity 
was  an  object  too  indefinite  to  give  the  crown  jurisdiction, 
or  to  eiuiblo  the  court  to  execute  thc^  trust ;  that  the  execu- 
toi*s  having  equal  legacies  could  not  take  i>eneficiully ;  and 
that  the  next  of  kin  wera  therefore  entitled  to  the  general 
residue,  including  what  was  comprehended  in  the  residuary 
clause.  In  Bland  y.  Lamb  (2  Jae.  k  W.,  404),  it  was  held 
that  a  legiM^y  left  to  the  testator  by  a  relative  after  the  mak- 
ing of  the  will  did  not  pass  under  a  general  disposition. 
Lord  Chancellor  Eldon  said  :  '*  There  can  be  no  doubt  that 
a  gift  of  tlie  I'esidue  may  have  a  limited  operation ;  althourrb 
the  general  doctrine  of  the  court  is,  that  if  a  person  gives  all 
the  rest  of  his  pei-bonal  estate  or  property,  such  a  gift  will 
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not  oiily  pass  that  which  he  then  lias,  but  that  which  maj 
become  his  property."  In  AtVy-Gen.  v.  Johnstoae  (Ambler, 
577),  the  testator,  after  bequeathing  a  number  of  legacies, 
left  it  with  his  executors  to  dispose  of  *^  the  small  remainder 
of  my  personal  estate  ''  in  "xiharity  schools  in  Hamburgh." 
The  lapsed  legacies  amounted  to  £20^000  ;  and  it  was  held 
that  the  charity  schools  had  no  right  as  residuary  legatees. 
Lord  Chancellor  Camden  said :  **  That  he  was  clear  the 
charity  schools  have  no  right  under  the  description  of  residu- 
aiy  legatees.  The  ride  is  very  true  in  general,  that  the  resi- 
due takes  in  lapsed  legacies."  *  ♦  *  <<Buttheresiduaiy 
legatee  must  be  a  ffeneral  legatee,  to  take  anything  that  does 
not  pass  by  the  will.  If  the  testator  had  circumscribed  and 
confined  the  residue,  then  the  residuary  legatee,  instead  of 
being  a  general  legatee,  becomes  a  ^ecific  legatee."  *  * 
**  I  look  upon  the  residuary  devise  to  be  specific,  contingent 
and  conditional  \  that  Ls,  <  In  case  my  estate  tuiiis  out  to  pay 
all  my  other  legacies  (which  it  has  not)  and  it  should  be  a 
little  more,  then  I  give  that  little.' "  These  cases  establish 
that  even  in  the  English  courts,  which  go  very  far  to  favor 
the  residiiary  legatee,  and  often  strain  a  point  to  hold  that 
the  residuum  does  pass,  to  avoid  the  consequence  of  its  falling 
to  the  executor,  that  it  is  only  where  the  intention  is  mani- 
fest, that  they  will  sustain  a  Bequest  of  this  description. 
In  Peay  v.  Barber  {I  Hill  Chy.  [S.  C.  R.],  95),  a  bequest 
was  made  by  the  testator  to  his  wife  of  cme-half  of  cei'taiu 
personal  property  and  to  his  sistei''>s  children  all  the  rest 
The  wife  died  before  the  testator  and  the  legacy  lapsed.  It 
was  held  tiiat  liie  words  '*  all  the  rest  and  residue  of  my 
property  "  must  be  understood  as  exclusive  of  that  devised  ; 
.that  nothing  else  of  the  lapsed  legacy  Init  property  of  this 
description  passed  under  the  residuary  bequest ;  and  that 
the  |iroperty  devised  descended  to  heirs  gencrallj%  From 
the  cases  cited  it  is  entirely  clear  tbat  in  the  Uiterpreta- 
tion  of  a  residuary  clause  in  a  will,  or  one  which  it  is 
claimed  heart  any  analogy  to  it,  the  court  will  not  only  look 
at  the  language  employed,  but  the   sm-rounding  circum- 
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stauccs,  to  dctennine  what  the  intention  of  the  testator  was. 
The  whole  theory  of  the  will,  and  the  plain  intention  of 
the  testator,  is  in  conflict  with  the  doctrine  contended  for ; 
and  the  testator  having  died  intestate  as  to  the  portions  of 
his  estate  mentioned  in  the  eighteenth  clause  of  his  will, 
except  as  to  five-twenty-sixths,  the  widow  and  next  of  kin 
are  entitled  to  the  same. 

It  may  also  be  remarked  that  in  order  to  make  the  cor- 
porations named  general  residuary  legatees,  the  residue  should 
have  been  given  to  them  ivs  a  class ;  for  a  devise  orbequeat 
to  several,  specifying  the  proportion  of  each,  is  not  to  be 
regarded  as  made  to  them  as  a  class,  but  is  a  gift  of  a  certain 
portion  of  the  residue  to  each  of  them  by  name.  If,  for  any 
reason,  any  one  fails,  the  portion  thus  failing  will  not  go  to 
increase  the  other  portions  of  the  residuum,  as  a  residue  of 
residue.  (2  Eedf.  on  Wills,  119;  Skrymsher  v.  Northcotey  1 
Swanst,  570.) 

The  other  questions  raised  are  fully  covered  by  the  opinion 
of  the  trial  court  and  do  not.rcquiro  examination.  Concur- 
ring with  the  views  there  expressed,  iis  modified  by  the  deci- 
sion of  the  General  Term,  wo  arc  unable  to  discover  any 
ground  for  reversing  the  judgment ;  and  the  same  should  be 
affirmed,  with  costs  in  this  court  of  all  the  parties  appearing, 
to  1)0  paid  out  of  the  estate. 

Eaul,  J.  (dissenting).  Differing  as  to  the  construction 
of  this  will,  in  some  particulars,  from  the  court  below,  I 
will  confine  my  examination  now  to  those  particulars,  lejwing 
the  construction  of  other  portions  of  the  will,  so  far  as  they 
are  brought  to  our  attention  by  any  appeal,  to  rest  upon 
the  decision  of  that  court. 

1.  By  the  fifth  clause  of  the  will  the  testator  bequeaths 
"  to  the  directors  of  the  Union  Theological  Seminary  of  the 
city  of  New  York  the  sum  of  $10,000,  to  be  invested  as  a 
permanent  fund  in  stocks  or  bonds  of  the  United  States  or 
of  the  State  of  New  York,  the  interest  of  which  shall  be 
^ven  as  supports  to  such  student  or  students  of  the  said 
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seminary,  studying  with  a  view  to  the  christian  ministry,  as 
shall  bo  selected  for  the  gift  by  the  directors."  This  clause 
has  been  held  invalid,  because  the  will  was  not  executed  at 
least  two  months  before  the  death  of  the  testator ;  and  this 
conclusion  was  reached  by  holding  that  the  two  months'  lim- 
itation contained  in  section  6  of  chapter  319  of  the  Laws 
of  1848,  th©  testator  having  left  a  widow,  was  applicable  to 
this  corporation. 

The  corporation  was  organized  by  special  charter  by  chap- 
ter 99  of  the  Laws  of  1839,  ••  an  act  to  incorporate  the 
Union  Theological  Seminary."  By  that  act  the  corpoi-ation 
was  made  **  capable  in  law  of  taking  and  holding  by  gift, 
grant  and  devise,  or  otherwise,  and  of  purcliasing  and  hold- 
ing and  conveying,  both  in  law  and  equity,  any  estate,  real  or 
personal ;  provided  that  the  clear  annual  value  or  income 
of  their  real  estate  shall  not  exceed  the  sum  of  $15,000, 
and  their  personal  estate  shall  not  exceed  tlic  sum  of 
$50,000,  exclusive  of  such  professorships  as  may  be  from 
time  to  time  endowed." 

In  1848  the  act  above  referred  to,  entitled  •*  an  act  for 
the  incorporation  of  benevolent  and  charitable,  scientiiic  and 
missionary  societies,"  was  passed.  It  is  a  general  act,  pixh 
viding  for  the  mode  of  incorporating  societies  for  "  benevo- 
lent, charitable,  literary,  scientific,  missionary  or  mission  or 
other  Sabbath  school  purposes."  Section  six  of  the  act  pro- 
,vides  as  follows :  "  Any  corporation  formed  under  this  act 
shall  bo  capable  of  taking,  holdmg  or  receiving  any  projDerty, 
real  or  personal,  by  virtue  of  any  devise  or  bequest  con- 
tained in  any  last  will  or  testament  of  any  person  wliatso- 
ever,  the  clear  annual  income  of  which  devise  or  bequest 
shall  not  exceed  the  sum  of  $10,000  ;  provided  no  person 
leaving  a  wife  or  child  or  parent  shall  devise  or  bequeath  to 
such  institution  or  corjx>iation  more  than  one-fourth  of  his 
or'  her  estate,  after  the  payment  of  his  or  her  debts,  and 
such  devise  or  bequest  shall  be  valid  to  the  extent  of  such 
one-fourth,  and  no  such  devise  or  bequest  shall  be  valid  in 
any  will  which  shall  not  have  been  made  and  executed  at 


1880.]  Ebrr  et  al.  v.  Dougherty  et  al.  351 


DisBentang  opinion,  per  Earl,  J. 


least  two  months  before  the  death  of  the  testator."  It  will 
be  observed  that  the  limitations  contained  in  that  section  are 
applicable  only  te  corporations  formed  mider  that  act. 

In  1860  (chap.  360  of  the  laws  of  that  year)  an  act  entitled 
"an  act  relating  to  wills"  was  passed.  It  contains  two 
sections,  and  is  as  follows  :  **  Section  one.  No  person  having 
a  husband,  wife,  child  or  parent,  shall,  by  his  or  her  last  will 
and  testament,  devise  or  bequeath  to  any  benevolent,  char- 
itable, litemry,  scientific,  religious  or  missionaiy  society, 
association  or  corporation,  in  trust  or  otherwise,  more  than 
one-half  part  of  his  or  her  estate,  after  the  payment  of  his  or 
her  debts,  (and  such  devise  or  bequest  shall  be  valid  to  the 
extent  of  one-half,  and  no  more).  Section  two.  All  laws 
and  parts  of  law  inconsistent  with  this  act  ^re  hereby 
repealed." 

The  purpose  for  which  the  Union  Theological  Seminary 
was  organized  is  not  particularly  or  clearly  disclosed  in 
the  act  of  incoi'poration.  But  it  may  be  inferred,  from  the 
title  of  the  act  and  a  few  hints  contained  in  the  act,  that  the 
purpose  was  the  maintenance  of  a  seminary  for  the  instruction 
of  students  in  christian  theology.  It  was  therefore  both  a 
literary  and  religious  society,  within  the  meaning  of  the  act 
of  1860.  The  limitations  contained  in  that  act  reached  all 
corporations  of  the  character  described,  whether  formed  under 
the  general  law  of  1848  or  under  special  charters,  and 
whether  formed  befoi'e  or  after  the  date  of  that  act.  It  did 
not  undertake  to  deal  directly  with  corporations  and  place 
any  limitations  upon  their  powers.  It  simply  placed 
restraints  upon  the  power  of  every  person  having  a  husband, 
wife,  child  or  parent,  to  devise  or  bequeath  property  to  any 
of  the  corporations  mentioned. 

Prior  to  the  passage  of  that  act,  the  only  limitations  upon 
the  power  of  this  corporation  to  take  by  bequest  were  those 
contained  in  its  charter,  and  they  related  solely  to  the  amount 
of  property  it  could  t^xke  and  hold.  Provided  the  limited 
amount  was  not  exceeded,  any  competent  testator  could 
bequeath  all  his  property  to  it  at  any  time  before  his  death ; 
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and  the  same  was  true  after  the  act,  except  that  no  person 
resident  in  this  State  and  subject  to  its  laws,  who  was  related 
as  mentioned  in  the  act,  could  bequeath  to  it  more  than  one- 
half  of  his  estate. 

Thus  the  feiw  remained  as  to  this  corporation  until  1865, 
when  its  charter  was  again  before  the  Legislature,  and  was 
amended  by  chapter  636  of  the  laws  of  that  year  as  follows : 
**  It  shall  be  lawful  for  the  Union  Theological  Seminary  in 
the  city  of  New  York,  subject  to  existing  laws,  to  take  and 
hold  by  gift,  grant  or  devise,  or  otherwise,  and  to  purchase, 
hold  and  convey  any  estate,  real  or  pei*sonal ;  provided  that 
the  clear  annual  value  or  income  of  their  real  estate  shall  not 
exceed  the  sum  of  $15,000,  and  their  pei'soual  estate  shall 
not  exceed  the  sum  of  $100,000,  exclusive,"  etc.  Although 
the  two  months  limitation  contained  in  section  6  of  the  act 
of  1848  had  been  in  forde  for  many  years,  the  Legislature 
did  not  subject  this  corporation  to  such  limitation  by  this 
amendment  of  its  charter. 

In  1870,  by  chapter  129  of  the  laws  of  that  year,  the 
charter  of  this  corporation  was  again  amended,  as  follows  : 
**  It  shall  be  lawful  for  the  Union  Thcoloo^ical  Seminary,  in 
the  city  of  New  York,  to  take  and  hold  by  gift,  grant  or 
devise,  or  otherwise,  subject  to  all  the  provisions  of  law  relat- 
ing to  devises  and  bequests  by  last  will  and  testament,  and 
to  purchase,  hold  and  convey  any  estate,  real  or  personal, 
for  the  purposes  of  their  said  incorporation  ;  provided  that 
their  personal  estate  shall  not  exceed  the  sum  of  $200,000, 
exclusive,"  etc. 

The  claim  is  that  by  the  language  used  in  this  last  act,  to 
wit,  "subject  to  all  the  provisions  of  law  relating  to  devises 
and  bequests,"  this  corporation  became  subject  to  the  two 
months  limitation  contained  in  section  6  referred  to.  Did 
the  Legislature,  after  that  section  had  been  in  force  for 
twenty-two  years,  and  after  the  charter  of  this  corporation 
had  once  in  the  meantime  been  amended,  intend,  by  such 
uncertain,  general  language,  to  subject  this  corporation,  for 
the  first  time,  to  the  limitation  then  provided  exclusively  for 
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corporations  formed  under  that  act  7  I  think  not.  If  such 
had  been  the  intention,  it  is  highly  probable  that  different 
language  would  have  been  used  to  express  it.  The  language 
used  by  a  fair  and  natural  interpretation,  docs  not  refer  to 
the  act  of  1848.  That  was  an  act  for  the  formation  of  cer- 
tain kinds  of  corporations.  It  was  not  an  act  relating,  in 
any  proper  sense,  "to  devises  and  bequests  by  last  will  and 
testament.'-  It  contains  no  general  provisions.  It  relates 
only  to  the  corporations  formed  under  it.  By  the  language, 
**  the  provisions  of  law  relating  to  devises  and  bequests,"  was 
not  meant  such  provisions  ibund  in  an  act  confined  exclusively 
to  corporations  formed  under  it,  or  such  provisions  on  the 
subject  of  devises  and  bequests  as  could  be  found  in  many 
of  the  special  charters  created  by  the  Legislature  ;  but  the 
language  has  reference  to  the  general  provisions  to  be  found 
in  the  statutes  regulating  devises  and  bequests.  Such  pro- 
visions are  found  in  the  act  of  1860,  which  was  enacted 
solely  for  the  regulation  of  devises  and  bequests  to  corpora- 
tions like  thii?.  And  the  constiiictiou  given  by  the  court 
below  to  this  language  gets  no  suppoi-t  by  reference  to  the 
general  policy  of  the  law  and  the  general  coui'se  of  legisla- 
tion. It  is  true  that  in  1848  it  was  the  policy  of  the  Legis- 
lature to  requii'c  cei'tain  wills,  which  were  to  confer  benefits 
upon  benevolent  and  other  corporations  formed  under  the 
general  act,  to  be  executed  at  least  two  months  before  the 
death  of  the  testator.  But  that  limitation  was  not  made 
applicable  to  the  Aumeroui^imilar  corporations  then  existmg 
under  special  charters ;  and  although  between  1848  and 
1870  nearly  one  hundred  and  fifty  acts  were  passed  incor- 
porating or  extending  and  enlarging  the  corporate  powei*s 
of  as  many  corporations  shnilar  to  those  named  in  the  act  of 
1848,  the  two  mouths  limitation  was  imposed  upon  but  few 
of  such  corporations.  Some  of  such  corporations  were 
made  in  terms  subject  to  the  act  of  1848;  some  in 
terms  subject  to  the  act  of  1860;  some  wei'e  restricted  by 
the  inseilion  in  their  charters  of  the  two  months  clause ; 
some  were  made  subject  to  the  general  laws  of  the  State ; 
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and  some  were  made  subject  'Ho  uU  provisions  of  law  relat- 
ing to  devises  and  bequests  by  last  will  aud  testacneut.'' 
But  the  majority  were  incorporated  with  no  restriction  what- 
ever as  to  thoir  power  to  take  and  hold  property,  except  as 
1  to  the  amount.  In  1870  there  wei*e,  besides  the  act  amend- 
ing the  charter  of  this  coqK>ration,  seventeen  of  such  acts. 
In  nine  the  corporations  were  made  subject  'Ho  all  provis- 
ions of  law  relating  to  devises  and  bequests  by  last  will  and 
testament ;  "  in  one  the  corporation  was  made  subject  to  the 
general  laws  of  the  State ;  and  in  seven  there  wei-e  no 
restrictions  whatever,  except  as  to  the  amount  of  property 
they  could  take  and  hold. 

It  may  be  said  that  the  language  of  the  act  of  1870, 
which  wc  are  endeavoring  to  construe,  can  have  no  force  or 
effect  unless  it  be  referred  to  the  act  of  1848,  as  the  act  of 
18G0,  and  other  general  pi'ovisions  of  law  as  to  devises  and 
bequests,  would  api)ly  to  this  corpoi-ation,  without  the  use 
of  this  or  other  language  in  its  chaL*ter,  or  any  amendment 
thereof.  This  is  true,  but  I  think  it  h:is  no  significance. 
Acts  arc  not  always  drafted  by  men  learned  in  the  law,  and 
language  is  fixK][uently  uaed>  ignonintly  or  from  abundant 
caution,  which  is  wholly  unnecessary.  In  the  law  of  1865, 
above  set  out,  it  will  be  seen  that  the  words  ''  subject  to 
existing  laws  "  are  used  in  the  same  way,  without  any  mean- 
ing, as  the  corporation  would  have  been  subject  to  such  laws 
without  the  use  of  that  language.  So  in  many  of  the 
special  acts  the  corporations  are  in  the  safne  useless  manner 
made  subject  to  the  general  laws  of  the  State,  or  to  certain 
provisions  of  the  Revised  Statutes,  which  would  apply  if 
not  referred  to  or  mentioned.  In  the  language  now  under 
consideration,  the  woixls  ^^  last  will  aud  testament "  add 
nothing  to  the  meaning,  as  there  could  be  no  devise  or 
bequest  without  a  will.  It  is  probable,  thei'efore,  that  the 
draughtsman  of  the  act  of  1870  did  not  at  the  time  know  or 
realize  that  the  act  of  1860  would  apply  to  this  corporation, 
without  the  reference  he  made  in  this  language,  and  that  he 
used  the  language  for  the  purpose  of  applying  that,  and  any 
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other  general  provisions  as  to  devises  and  bequests,  to  this 
corpoiution.  Hence  the  language  was  not  used  without  a 
puipose,  although  used  unueoessai'ily. 

I  think,  therefore,  that  it  is  reasonably  clear  that  the  two 
months'  limitation  contained  in  section  six  of  the  act  of  1848 
does  not  apply  m  the  case  of  a  bequest  to  this  corporation. 
If  the  construction  were  doubtful,  the  doubt  should  be  so 
solved  as  to  uphold  this  bequest  The  general  right  which 
this  testator  had,  at  any  time  before  his  death,  to  dispose  of 
his  property  by  will  in  any  manner  ho  wished,  should  not  be 
taken  away  by  language  of  doubtful  and  uncertain  import 
and  bearing.  This  bequest  should  be  upheld,  if  it  can  be, 
without  the  violation  of  law,  and  effect  thus  given  to  the 
will  of  the  testator,  and  that  it  can  be,  I  think  I  have  suf- 
ficiently shown. 

2.  The  ninth  clause  of  the  will  was  also  held  to  be  Invalid 
by  the  court  below,  for  the  same  reason,  and  it  is  as  fol- 
lows :  **  I  give  and  bequeath  unto  the  New  York  City  Mis- 
sion and  Tract  Society  the  sum  of  $1,000."  This  society 
was  created  by  the  act  chapter  63  of  the  Laws  of  1866. 
By  the  first  section  of  the  act,  certain  pei^ons  named  were 
constituted  a  body  corporate,  and  it  was  provided  that  the 
corporation  **  shall  have  tlie  powers  which,  by  the  third 
title  of  the  eighteenth  chapter  of  the  first  part  of  the  fievised 
Statutes,  are  declared  to  belong  to  corporations,  and  shall 
be  caimble  of  taking,  by  purchase  or  devise,  holding  and 
conveying  any  estate,  real  or  personal,  for  the  uses  and  pur- 
poses of  said  corporation,  subject  to  any  pi*ovtsions  of  law 
in  relation  to  devises  and  bequests  by  wills,"  the  real  estate 
not  to  exceed  the  yearly  value  of  $50,000. 

The  language,  ^*  subject  to  any  provisions  of  law,''  etc.,  is 
claimed  to  subject  this  corporation  to  tlie  two  months'  lim- 
itation contained  in  section  six  of  the  act  of  1348.  This 
langu^e  is  the  same  as  that  contained  in  the  act  of  1870, 
which  has  just  been  considered,  except  that  there  the  word 
"all"  was  used  instead  of  **  any."  This  slight  difFerence  in 
the  language  can  make  no  difference  in  the  construction. 
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The  word  *'  auy/'  as  used,  has  no  broader  signification  than 
the  word  "  all "  If  the  words  "  any  provisions,"  etc.,  are 
to  be  construed  so  literally,  and  held  to  be  so  far  reaching  as 
to  refer  to  the  limitations  contained  in  the  section  six,  which 
were  made  applicable  solely  to  corporations  formed  under 
the  act  of  1848,  then  they  must  also  bo  held  to  refer  to  any 
provisions  of  law  as  to  devises  and  bequests  found  in  any  of 
the  numerous  special  charters  granted  to  eoii)oi'ations  since 
the  foundation  of  our  State  government,  because  such  pro- 
visions would  literally  be  included  in  the  words  "  imy  pro- 
visions." It  will  be  seen,  by  an  examination  of  the  statutes, 
that  whenever  the  Legislature,  since  1848,  has  undertaken 
to  subject  cori)orations  created  by  it  to  the  two  months^  lim- 
itation, it  has  done  so  by  express -terms,  or  by  express  refer- 
ence in  plain  language  to  the  act  of  1848c 

If  it  be  said  that  this  language  has  no  eifcct  unless  it  refers 
to  the  act  of  1848,  it  may  be  said,  with  equal  truth,  that  the 
language  used  in  this  act  as  to  the  Kevised  Statutes  has  no 
effect:  {Bowen  v.  Lease,  5  Hill,  221.)  All  this  language  is 
superfluous,  and  yet  was  doubtless  used  for  a  purpase.  There- 
fore, without  more,  for  all  the  reasons  above  stated,  this 
bequest,  should  also  be  held  valid. 

3.  Tlie  tenth  clause  of  the  will  is  as  follows  :  "  I  give  and 
bequeath  unto  the  Trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  of  the  United  States  of  America,  for 
the  use  of  the  fund  of  disabled  ministers,  the  sum  of  $5,000.'' 
There  is  a  corporation  organized  under  an  act  of  the  Legis- 
lature of  Pennsylvania,  passed  in  1799,  called  "The  Trustees 
of  the  Greneral  Assembly  of  the  Presbyterian  Church  in  the 
United  States  of  America, "  as  named  in  the  act-  Tlie  cor- 
poration is  authorized  to  take  property  by  devise  and  bequest, 
and  I  have  no  doubt  that  the  purpose  for  which  this  bequest 
was  made  is  one  for  which  it  is  authorized  to  take  and  hold 
property  under  its  charter.  There  is  also  in  the  same  state 
another  corporation,  nsuned  **The  Presbyterian  Board  of 
Relief  for  Disjibled  Ministei-s  and  the  Widows  and  Orphans 
of  Doceased  Ministers, "  organized  iu  1876,  leas  than  two 
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mouths  before  the  date  of  this  will,  under  a  general  law  of 
that  State.  And  the  purpose  of  that  corporation  is  **to 
receive,  hold  and  disburse  such  real  and  personal  estate  us 
may  be  given  to  it  for  the  relief  and  support  of  disabled  min- 
isters and  the  needy  widows  and  orphans  of  deceased  minis- 
ters of  the  said  church. "  There  is  nothini?  jn  the  charters 
of  these  corporations  which  prevents  cither  of  them  from 
taking,  holding  and  administering  this  legacy.  The  court 
at  Special  Terra  held  that  this  legacy  was  intended  to  be 
given  to  one  or  the  other  of  these  corj^orations,  but  held 
tliat  it  was  immaterial  to  determine  which,  because,  in  any 
event  the  bequest  was  invalid,  I  think  that  the  court 
should  have  determined  that  the  legacy  was  intended  for  the 
corporation  first  named,  as  the  name  of  that  coi'responds 
accurately  with  the  name  contained  in  the  'Vvill,  and  there  is 
no  evidence  that  any  other  corporation  wjis  intended.  It  is 
necessary  only,  thercfore,  to  detcrhiine  whether  that  corpo- 
ration can  tjike  this  legacy.  I  tliink  it  can.  .-ti—— 
There  is  no  claim  that  the  two  months'  limitation  contained 
in  the  act  of  1848  applies  to  this  Pennsylvania  corporation  ; 
but  the  claim  is  that  the  limitation  of  one  month  contained 
in  section  eleven  of  an  act  of  the  Pennsylvania  Legislature, 
entitled  **An  act  relating  to  Corporations  and  to  Estates 
held  for  Corpoi-ate,  llcligious  and  Charitable  Uses,"  passed 
in  1855,  applies ;  and  so  it  vras  held  by  the  court  below. 
That  section  is  as  follows  :  **  X()^tate,  rciil  or  personal,  shall 
hereaftciLhjc. bequeathed,  devised,  or  conveyed  to  any  body 
politiCa_<ir-to  any  person  in  trust  for  rc^figious  or  charitable 
uses,  excc])t  thnjtfime  l)(j  (lono  by  flood  oiMvill,  fettestx^d  by 
two  credible,  and  at  the  time  disinterested  witnesses^  at  least 
one  calendar  month  _before  the  decease  of  the  testator  or 
alienor:  and  all  dispositions  of  property  contrary  hereto 
IjhalTbe  void  and  go  to  the  residuary  legatee  or  devisee,  next 
^f  kin  oi*  heirs,  according  to  law."  That  is  a  general  law 
controlling  all  wills  and  deeds  of  property  to  coii^omtions  iu 
that  State.  It  does  not  interfere  with  or  rrgulato  the  capacity 
of  corporations  to  take,  and  such  wa^  not  its  design.   .  It  ha» 
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no  cxl^a  tcmtorial  force.  It  was  intended  solely  to  regulate 
the  conduct  of  persons  within  that  State;  ^  It  ^rescrTbo*  the 
mode  by  which  property  may  be  given  to  corporatioixa.  or  in 
trnst  for  religions  or  charitable  uses  in^^  State.  Propeii;}'' 
may  thus  be  given  by  will  or  deed  ;  the  instrument  must  be 
attested  by  two  witnesses  j  the  witnesses  must  bo  disinter- 
ested ;  and  the  instrument  must  be  executed  at  least  one 
month  before  the  decease  of  the  maker  thereof.  Nojifi^f. 
these  provisions  have  any  relation  whatever  to  an  instrument 
^executfid_hcre  by_a  pereon  domiciled  within  this  State.  Thi^ 
will  was  executed  here  by  a  competent  testator,  in  the  mode 
prescribed  by  the  laws  of  this  State,  and  hence  it  is  a  valid 
will.  It  gives  a  bequest  to  this  corporation  which  is  author- 
ized to  tnko  it,  and  hence  the  bequest  is  valid.  The  case  of 
Chamberlain  v.  Chamberlain  (43  N.  Y.^  424),  is  abundant 
authority  for  this  conclusion.  In  that  case,  it  was  decided 
that  the  law  of  the  testator's  domicile  controls  as  to  the  formal 
requisites  essential  to  the  validity  of  a  will,  the  capacity  of 
the  testator,  and  the  construction  of  the  instrument ;  that 
whcnbyjthe  lex  domicilii  a  will  has  all  tho  formal  requisites 
to  pass  title  to  personalty,  the  validity  of  particular  bequests^ 
will  depend  upon  the  law  of  the  domipile  of  the  legatee,  except 

m  cases  where  the  law  of  the  domicile  of  the  testator  in  terms 
^  _  —  — —  ,_  . 

^forbids  bequests,  for  any  pailicular  purpose,  or  iu  any:4)ar- 
ticular  manner,  in  whicli  latter  case  the  bequest  would  be 
void  everywhere  ;  that  the  existence  of  corporations  under 
the  laws  of  sister  States  is  recognized  by  tho  courts  of  this 
State,  and  they  may  take  personal  propertj''  under  wills  exe- 
cuted by  citizens  of  this  State,  if  by  the  laws  of  their  ci;ea- 
tion  they  have  authority  to  acquire  property  by  bequest-  \ 
According  to  these  principles,  the  inquiry  in  all  such  cases 
must  be  first,  is  the  bequest  valid  under  the  laws  of  this 
State,  upon  the  assumption  that  the  legatee  can  legally  take 
the  legacy ;  and  second,  is  the  legatee  authorized  to  take  it 
under  the  laws  of  the  State  where  it  is  located  ?  If  these 
two  questions  can  be  answered  m  the  affirmative,  the  bequest, 
must  be  upheld. 
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This  bequest  must  therefore  be  held  valid. 

Tiie  court  below  held  that  all  the  sums  mentioned  in 
bequests  iu  this  will,  which  were  held  to  be  invalid  passed  as 
property  undisposed  of  to  the  widow  and  next  of  kin  of  the 
testator  ;  and  in  this,  I  think,  there ^was  error. 

After  providing  for  all  the  legacies  which  he  desired  to 
give  to  other  parties,  the  testator  made  the  following  provis- 
ion for  his  wife  in  the  fifteenth  clause  :  *'  I  give  aud  bequeath 
unto  my  beloved  wife,  Amelia  Kerr,  all  the  net  income  that 
may  be  derived  from  my  estate  after  my  decease,  and  after 
the  legacies  ai*e  paid  otf  she  is  to  receive  the  same  during 
her  life-time« "  He  had  before  provided  that  his  debts  should 
be  paid.  lie  then  gave  the  legacies,  and  here  provides  in 
effect  that  what  is  left  of  his  estate  after  the  payment  of  his 
debts,  legacies  and  the  expenses  of  administration,  shall  con- 
stitute a  fund  the  net  income  of  which  his  wife  shall  receive 
during  her  life.  And  then  in  the  lost  clause  of  the  will  he 
provides  as  follows:  "  I  give  and  bequeath  all  the  principal 
left  of  my  estate,  after  the  death  of  my  wife,  Amelia  Kerr, 
to  the  societies,  seminary,  or  institutions  named  in  the  fifth, 
sixth,  seventh,  ninth  and  tenth  aiticles,  or  bequests  to  be  divi- 
ded  according  to  the  several  amounts  so  bequeathed  ^roro^a." 
This  is  a  disposition  of  the  precise  sum  of  which  his  wife  dur- 
ing her  life  is  to  have  the  income.  These  two  clauses  make 
a  full  and  phiin  disposition  of  the  residue  of  the  estate,  after 
payment  of  debt^  cxijenscs  and  legacies,  the  income  thereof 
to  go  to  the  wife  during  life,  and  after  her  death  the  corpus 
or  principal  to  go  to  the  residuary  legatees  named  in  the  last 
clause.  A  residuary  bequest  is  one  which,  if  valid,  carries 
all  the  personal  property  not  otherwise  disponed  of;  and 
these  bequests  are  of  that  character. 

Hence  this  is  a  cose  where  the  whole  of  the  I'esiduary  estate  is 
fully  and  perfectly  disposed  of.  In  such  a  caM3  it  is  well  set* 
tied  that  a  residuary  disposition  as  to  pei-sonal  estate  carries 
not  only  everything  not  attempted  to  bo  disposed  of,  but 
everything  which  turns  out  not  to  have  l)een  etiectually  dis* 
posed  of,  as  void  and  hipscd  legacies.     As  said  by  a  learned 


360  Kbrr  et  al.  o.  DouoHERTr  et  al.  [Jan.^ 


Dissenting  opinion,  per  Kabl,  J. 


judge,  **  everything  which  is  ill-given  falls  into  the  residue  :" 
{Reynolds  v.  Katiright,  18  Beav.,  417.)  A  presumption 
arises  in  favor  of  the  residuary  legatee  against  every  other 
pei'son  except  the  particular  legatee  ;  and  the  testator  is  sup- 
posed to  give  a  legacy  itway  from  the  residuary  legatee  only 
for  the  sake  of  the  particular  legatee.  Couiia  are  always 
inclined  against  adopting  any  construction  of  wills  which 
would  result  in  partial  intestacy,  unless  absolutely  forced 
upon  them.  And  in  order  to  prevent  a  void  legacy  from 
falling  into  the  residue,  there  must  he  some  plain  indication 
in  the  language  of  the  will  that  the  testator  so  intended.  As 
said  by  the  vice  chancellor  in  King  v.  Woodhull  (3  Edw. 
Ch.,  79):  "To  exclude  what  may  fall,  by  lapse  or  invalid 
disposition,  from  the  gift  of  the  residue,  as  it  may  be  sup- 
posed that  the  testator  did  not  intend  to  die  intestate  as  to 
any  portion  of  his  property,  when  he  set  about  making  a 
will,  and  is  supposed  to  exclude  the  residuary  legatee  only 
for  the  sake  of  the  particular  legatee,  the  law  requires  that 
he  should  use  very  special  words,  clearly  limiting  the  gift  of 
the  i*esidue,  and  showing  in  express  terms  an  intention  to 
exclude  such  portions  of  his  estate  as  may  fail  to  pass  under 
previous  clauses  of  the  will,  in  order  to  take  it  out  of  the 
general  rule  above  stated.  "  (See  also  2  Kedf.  on  Wills,  442; 
Wigram  on  Wills  [Ollara's  ed.],  73;  Attotmey  General  v. 
Johnstone^  Amh.ybll'y  Ring\.  Slvongy^VeAg^c^^A:]  Ranks  \. 
Phetcin^  4  Barb.,  80.)  Here  there  is  notlanguage  which 
within  any  authority  will  exclude  the  void  legjicies  from  the 
residue  and  cause  an  intestacy  as  to  tlicni,  and  they  should 
therefore  be  held  to  fall  into  the  residue. 

It  thrrofore  follows  that  the  whole  of  the  residue,  after 
the  payment  of  the  debts  and  valid  legacies  and  tlie  expenses 
of  administration,  should  constitute  a  fund,  the  net  income 
of  which  must  be  paid  to  the  widow  during  her  life.  After 
her  death,  the  shares  of  the  residuary  legatees  not  competent 
to  take  should  pass  as  not  disposed  of  by  the  will,  and  the 
balance  of  the  residuary  estate  be  divided  among  the  other 
residuary  legatees,  as  dii'cctcd  by  the  final  clause  of  the  will. 
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subject  to  the  law  of  1800  oa  to  the  amount  which  can  go  to 
these  corporations. 

The  judgment  should  therefore  be  modified  in  conformity 
with  these  views. 

All  concur  with  Mili^eb,  J.,  except  Bapallo  and  Earl, 
JJ.,  dissenting;  Andrews,  J.,  absent. 

Judgment  afiirmed. 


William  J.  Kennedy,  Respondent,  v.  The  Mayor,  Alder- 
men AND  Commonalty  or  the  City  of  New  York, 
Appellant. 

It  seems,  that  the  commissioncp  of  public  works  in  the  city  of  New  York, 
being  chai'ged  with  the  care  of  the  public  buildings  (}  71,  chap.  335, 
Laws  of  1873),  hae  the  power  to  appoint  janitora  to  take  charge  of  the 
buildings  in  which  the  police  and  distiict  coui'ta  ai*e  located. 

Plaintiff  was  appoints  i  by  said  commissioner  janitor  of  the  biulding  occu- 
pied by  the  police  court  of  the  second  district,  and  by  the  district  or  civil 
court  of  the  third  district ;  the  justice  of  the  latter  court  appointeil  C. 
janitor  for  that  court.  The  boai-d  of  estimate  and  apportionment  made 
an  appi-opriation  for  the  salary  of  one  janitor  for  said  building,  condi- 
tioned however,  sul>stantially,  that  no  portion  th(^i*eof  should  be  paid  by 
the  comptix)ller  to  either  appointee  until  the  (piestion  was  judicially 
determined  that  he  was  and  that  the  other  was  not  entitled  to  be  paid. 
ffeld,  that  the  appropriation  could  only  be  availed  of  in  an  action  or 
submission,  to  which  both  claimants  were  parties,  and  then  only  on 
establishing  that  the  power  to  appoint  janitoi*s  was  exclusive,  either  in 
the  court  or  the  commissioner,  and  that  there  conld  be  but  one  janitor ; 
and  that,  therefore,  plaintiff  was  not  entitled  to  judgment  upon  a  sub- 
mission of  the  (•ontrovei'sy  under  the  Code  of  CiWl  Procedure  (5 1279)  as 
between  him  and  the  city,  to  which  C.  was  not  a  party. 

(Argued  November  13,  1879 ;  decided  January  13, 1^-SO.) 

Appeal  from  judgment  of  the  (Greneml  Tenn  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  in  fixvor  of  plaintiff,  entered  npon  a  case  submitted 
midcr  section  1279  of  the  Code  of  Civil  Procedure. 
SiCKELs— Vol.  XXXIV.        46 
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The  facts  stated  were,  in  substance,  a^  follows  :  In  April, 
1877,  plaintiff  was  appointed  by  the  commissioner  of  publio 
works,  in  the  city  of  New  York,  janitor  of  a  public  building 
in  said  city,  occupied  by  the  police  court  of  the  second  dis- 
trict, and  by  the  civil  or  district  court  of  the  third  district. 
There  were  at  that  time  twelve  buildings  occupied  by  the 
police  and  district  courts ;  of  these  there  were  six  police 
courts  and  ten  district  courts ;  four  of  the  buildings  being 
occupied  by  a  police  and  a  district  court.  The  commissioner 
appointed  a  janitor  for  each  of  said  buildingn.  The  justice 
of  the  district  court  for  said  third  district  appointed  Richard 
M.  Collard  a  janitor  of  sjiid  court,  and  the  justices  of  six 
other  of  the  district  courts  also  made  similar  appointments. 
Pluuitiff  entered  upon  and  performed  the  duties  of  janitor. 
The  board  of  estimate  and  apportionment,  in  their  estimate 
for  1879,.maclo  an  appropriation,  entitled  as  follows  : 

**  Salaries  of  janitors  of  civil  and  police  courts." 

**To  pay  salaries  of  twelve  janitoi-s  at  $1,200  each  per 
ammm,  in  the  civil  and  police  courts,  as  follows  :  " 

Then  followed  appropriations  for  the  salary  of  one  janitor 
for  each  building,  among  them  the  following : 

**  One  in  the  third  district  civil  and  second  district  police 
courts  $1,200." 

At  the  foot  of  the  appropriation  was  the  following : 

**The  above  appropriation  of  $14,400  is  made  especially, 
as  no  provision  is  otherwise  made  in  this  final  estimate  for  the 
salaries  of  the  janitors  of  these  couils.  No  portion  of  thisappio- 
priation,  however,  is  to  be  paid  by  the  comptroller  until  the 
question  is  judicially  determined  on  an  adjusted  case  or  other- 
wise, in  whom  by  law  the  appointment  of  janitors  of  these  courts 
is  placed.  It  is  claimed  on  one  hand  that  the  appointment  is 
in  the  board  of  police  justices  and  the  justices  of  the  civil 
couils,  and  on  the  other  that  the  appointment  is  in  the  com- 
missioner of  public  works.  The  city  is  not  to  be  burdened 
with  the  expense  of  two  sets  of  janitors/' 

The  question  presented  for  decision  was,  **  Is  the  commis- 
sioner of  public  works  authorized  to  appoint  a  janitor  for 
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said  building,  and  is  the  said  Kennedy  entitled  to  be  paid 
from  the  said  appropriation  to  the  exclusion  of  the  said  Col* 
lard?' 

D,  eT".  Dean^  for  appellant.  The  power  to  appoint  jani- 
tors for  the  district  courts  is  vested  in  the  justices  of  those 
courts,  and  only  their  appointees  are  entitled  to  the  salary 
provided  for  the  place.  (Laws  of  1857,  chap.  335,  ^  65  ; 
Resolutions  of  Conunou  Council;  October  6,  1878,  and 
March  15,  1870.)  The  common  council  could  delegate  the 
ix)wer  to  appoint  to  the  justices.  {Lee  v.  Sandy  HtU^  40 
N.  Y.,  442,  451;  Hall  v.  Lauderdale,  46  id.,  70j  Brerman 
V.  Mayor^  etCy  62  id.,  365;  McCoVxmgh  v.  Mayor,  etc..  Gen* 
Term,  Fii-st  Dept,  Jauy.,  1876;  Sullivan  v.  Mayor^etc.  47 
How..  491.^ 

Nelson  <7.  Waterhury,  for  respondent.  The  commissioner 
of  public  works  is  authorized  to  appoint  janitors  for  all  pub- 
lic builduigs,  including  those  in  which  courts  are  held. 
{Hartrnan  v.  Mayor,  Gren.  Term,  N,  Y.  C.  P.  [not  reported].) 

Rapallo,  J.  We  concur  in  the  opinion  of  Beach,  J.,  at 
General  Term  in  so  far  as  it  holds  that  the  commissioner 
of  public  works,  being  charged  with  the  care  of  public 
buildings,  has  power  to  employ  janitors  to  take  charge  of  the 
buildings  in  which  the  police  and  district  courts  are  located, 
and  that  the  duties  of  such  janitors  are  confined  to  the  care 
of  the  building  and  are  essentially  diiferent  from  those  of 
court  attendants. 

We  are  also  of  opinion  that  the  appropriation  out  of  which 
the  plaintiff  clain^  to  be  paid  his  salary,  is  in  form  sufficient 
to  authorize  such  payment,  except  for  the  condition  which 
is  attached  to  it,  viz.:  That  no  portion  of  this  appropriation 
is  to  be  paid  by  the  comptroller  until  the  question  is 
judicially  determined  in  whom  the  appointment  of  janitors 
of  the  police  and  district  courts  is  placed,  which  condition 
is  aecompanied  with  a  statement  of  the  opposing  claims,  on 
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the  one  hand  that  the  power  of  appointment  is  in  the  board 
of  police  justioes  and  justices  of  the  civil  courts,  and  on  the 
other  that  it  is  in  the  commis8iouer  of  public  works,  and  that 
the  city  is  not  to  be  burdened*  with  the  expense  of  two  sets 
of  janitors. 

The  form  of  the  appropriation  indicates  that  the  board  off 
estimate  und  apportionment  assumed  that  but  one  set  of  jani*' 
tors  could  be  appohited,  and  that  the  appointments  by  the 
commissioner  of  public  works  were  the  only  valid  ones,  for 
they  have  made  appropriation  for  the  payment  of  only  twelve 
janitora,  corresponding  with  the  twelve  public  buildings  in 
which  these  coiuia  are  held,  for  each  of  which  buildings  the 
commissioner  has  appointed  one  janitor.  But  it  appears  in 
the  case  that  in  these  twelve  builduigs  sixteen  courts  are 
held,  and  if  the  power  to  appoint  were  in  the  courts,  there 
w^ould  be  at  least  sixteen  janitors.  It  further  appears  that 
seven  of  these  courta  have  appointed  janitors  in  addition  to 
the  twelve  appointed  by  the  commissioner,  and  it  is  claimed 
on  the  part  of  these  appointees,  that  each  court  luis  power  to 
uppohit  a  janitor  for  its  own  court  room,  even  if  the  janitor 
in  general  charge  of  the  building  is  to  be  appointed  by  the 
commissioner  of  public  worlvs.  The  ai)propriation  in  that 
event  would  be  insufficient  to  pay  either  set  of  janitors,  for  it 
is  on  condition  that  the  city  is  not  to  be  burdened  with  the 
expense  of  two  sets  of  janitors,  and  the  comptroller  is  to  pay 
only  on  its  being  judicially  decided  in  whom  the  power 
of  appointment  rests.  This  assumes  that  but  a  single  set  of 
janitors  can  be  appointed  and  the  substance  of  the  appropri- 
ation is  that  it  is  not  to  l>e  paid  to  either  until  it  is  decided 
tluit  the  other  is  not  entitled,  and  accordingly  the  question 
stated  in  the  submission  is  whether  the  plaintiff,  the  appointee, 
of  the  commissioner  of  public  works  is  entitled  to  be  paid 
from  the  appropriation  in  question,  to  the  exclusion  of  Collard 
the  appointee  of  the  court  Now  if  both  are  entitled  to  be 
paid,  of  coui-se  neither  could  recover,  under  this  appropriation 
and  submission,  and  if  we  should  be  Siitisfiod  that  only  one 
janitor  could  be  legally  appointed,  then  the  controversy  is 
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in  substance  in  relutiou  to  the  couflicting  claims  of  two 
parties  to  the  z^ume  fund,  which  fund  is  subject  to  the  condition 
that  neither  claimant  shall  be  paid  until  it  is  judicially 
decided  that  the  other  is  not  entitled. 

We  apprehenc}  tliat  the  judicial  determination  called  for  iift 
one  which  sliall  be  binding  upon  the  advei'se  claimant,  and 
shall  relieve  the  city  from  any  demund  on  his  part.  It  is 
manifest  that  such  a  decision  cannot  be  rendered  in  a  pro- 
ceeding to  which  but  one  of  the  claimants  is  a  party,  what- 
ever may  be  our  present  opinion  as  to  the  right  of  the 
claimant  before  us.  If  he  had  brought  a  simple  action  for 
the  recovery  of  his  salaiy,  an  adjudication  in  his  favor  would 
not  have  estopped  the  adverse  claimant  from  asseiling  his 
right,  and  the  defendant  might  set  up  that  there  is  no  appro- 
priation except  on  that  condition.  We  can  see  no  way  in 
which  either  claimant  can  avail  himself  of  the  appropriation 
in  the  form  in  which  it  is  made  jexcept  in  an  action  or  sub- 
mission to  which  lK)th  claimants  are  parties,  and  then  only 
on  establishing  that  the  power  to  appoint  janitors  is  exclu- 
sively either  lu  the  courts  or  in  the  commissioner^  and  that 
there  cannot  1x3  two  sets  of  janitors. 

Whatever  may  be  our  opinion  on  these  points,  as  to  which 
the  Genei-al  Tei-m  of  the  Suprtoo  Court  and  the  Court  of 
Common  Picas  appear  to  have  differed,  it  is  very  clear  to  us 
that  we  cannot  pass  directly  upon  the  rights  of  Collard  in 
this  proceeding,  to  which  he  is  not  a  party.  {Wood  v. 
Squires,  60  N.  Y.,  191.) 

The  judgment  should  be  reversed  and  the  proceeding  dis- 
missed, Without  casts  to  either  party. 

All  concur,  except  Folgeb,  J.,  absent. 

Judgment  accordingly. 
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Hugh  W.  Cou^nder,  Respondent,  v.  George  E.  Phelan 

et  al.,  Executors,  etc,  Appellants. 

In  an  action  for  an  accountin|^  between  a  surviving'  partner  and  the  repre- 
sentatives of  a  deceased  partner,  the  former  is  entitled  to  ci'edit  for  aU 
sums  paid  by  him  to  the  latter,  after  their  appointment,  out  of  ftmda 
collected  by  him  a^  surviving  partner. 

In  the  case  upon  appeal,  in  such  an  action,  it  appeared  that  plaintiff,  iSbe 
surviving  partner,  testified  without  objection  to  payments  so  made; 
ill  a  subsequent  part  of  the  case  it  was  stated  that  it  was  understood 
plaintiff  should  produce  vouchers ;  it  did  not  appear  what  vouchers 
were  wanting,  or  that  there  was  any  application  to  strike  out  the  testi- 
mony in  default  of  such  production,  nor  was  there  any  objection,  ruling 
or  exception  on  the  subject  of  the  necessity  of  the  vouchers,  ffeldf 
that  this  question  not  having  been  raised  on  the  trial  could  not  be  raised 
on  apt^al. 

Plaintiff,  in  making  payments  of  the  indebtedness  of  the  firm,  advanced 
moneys  fram  time  to  time  from  his  own  funds,  in  excess  of  the  amount 
in  his  hands  as  surviving  partner.  Heildf  that  he  was  entitled  to  interest 
on  such  advances. 

The  finding  of  the  referee  did  not  show  upon  what  particular  payments 
interest  was  allowed.  Held,  that  it  could  not  be  claimed  that  too  much 
intet^est  was  allowed,  as  there  was  no  specific  finding  disclosing  any 
such  error.' 

To  reverse  the  conclusdons  of  law  of  a  referee  it  must  appear  from  the 
facts  found  that  they  are  en*oneous. 

At  the  time  of  the  death  of  P.>  the  deceased  partner,  the  firm  had  con- 
tracts for  the  manufactui*e  and  sale  of  articles  under  patents  belonging 
to  the  firm  or  the  partners  joinlly,  which  contracts  were  for  a  period 
extending  beyond  the  time  of  such  death.  It  appeared  that  large  prof- 
its would  have  been  realized  by  the  firm,  had  it  continued  and  the  other 
parties  bad  remained  solvent,  in  carrying  oiit  said  contracts  ;  it  did  not 
appear,  however,  that  they  had  any  value  aside  from  the  value  of  the  use 
of  the  patents.  Defendants  sold  and  assigned  to  plaintiff  the  interest 
of  their  testator  at  the  time  of  his  death  in  the  stock,  fixtures,  etc.,  of 
the  firm,  and  also  in  said  letters  patent,  and  in  the  lease  of  the  ware- 
house occupied  by  the  firm*  plaintiff  agreeing  to  assume  and  pay  all 
salaries  due  employes,  etc.,  acciniing  subsequent  to  the  death  of  P.  In 
none  of  the  writings  was  any  reference  made  to  the  outstanding  con- 
tracts, held,  that  the  transfers,  etc.,  afforded  a  sti-ong  inference  that  the 
intent  of  the  parties  was  that  plaintiff  should  continue  the  former  busi- 
ness on  his  own  sole  account,  and  that  no  benefit  was  intended  to  be 
reserved  to  defendants  from  manufactures  under  said  contracts ;  and 
that  a  finding  that  defendants  were  not  entitled  to  any  credit  or  allow- 
ance on  account  of  the  contracts  was  justified. 

(Aisruod  November  17, 1S79 ;  decided  January  13, 1880.) 


1880*]  CoLLENBER  V,  Phelan  ct  al.  367 

Opinion  of  the  Coui*!,  per  Rapallo,  J. 

Appeal  from  judgment  of  the  Grcneral  Term  of  the 
Supreme  Coui-t,  iu  the  first  judicial  department,  affirmmg  a 
judgment  in  favor  of  plaintiiT,  entered  upon  the  report  of  a 
referee. 

,    The  nature  of  the  action  and  the  facta  are  set  forth  suf- 
ficiently  in  the  opinion. 


John  fToroloman,  for  appellants.  The  referee  erred  m 
allowing  plaintiff  interest  on  the  excess  of  advances. 
(Parsons  on  Part.,  229,  note  Y;  id.,  443,  444.)  A  sui-viving 
partner  is  not  entitled  to  commissions  in  settling  up  the 
co-partnei-ship.  (CoUyer  on  Part.,  §  199,  note  3;  Story  on 
Pait.,  §  331;  Parsons  on  Part,  229,  330,  443,  444;  Johnson 
V.  Ilartshome,  52  N.  Y.,  180.) 

M.  NoJan^  for  respondent.  The  advances  made  by  plain- 
tiff were  a  proper  charge  agaiast  the  estate  of  defendants' 
testator.  (2  Grccnl.  Evi.,  §  518.)  As  neither  statute  nor 
rule  ha^  provided  for  procedure  in  an  action  for  accounting, 
the  old  practice  prevails.  (1  Barb.  Chy.  Pr.,  506;  Wiggins 
V.  GanSj  4  Sandf.  546;  Palmer  v.  Palmer,  13  How.  Pr., 
364;  2  DaniorsChy.  Pr.,  1221.)  Plaintiff  having  agreed 
with  defendants  to  assunio  the  >vhole  business  after  October 
7,  1871,  and  to  exonerate  them  from  expenses  from  that 
date,  they  are  not  entitled  after  that  tune  to  share  in  the 
profits.  (Phillmoro's  Maxims,  138;  New  Civil  Code,  § 
1953;  3  Kent's  Com.,  28,  29.)  Frauds  must  be  pleaded 
specially,  as  well  in  accounts  as  in  other  actions.  (^Wilder 
V.  Adams,  2  Woodb,  &  Mmot,  329  ;  Bliss'  Code,  360,  note  i.) 

Eapallo,  J.  This  action  was  for  an  aocounting  between 
the  plaintiff,  as  surviving  partner  of  the  late  finn  of  Phelan 
&  CoUender,  consisting  of  the  plaintiff  and  Michael  Phelan, 
deceased,  and  the  defendants  as  executoiy  and  executrix  of 
the  decejised  partner.  Tlie  questions  before  us  arise  upon 
exceptions  to  the  report  of  the  referee  settling  the  accomiL 
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The  lii"st  exception  is  to  the  allowance  to  the  plaintiff  of 
an  item  of  $3,544.12,  which  wiis  the  aggregate  of  yarioiis 
small  sums  charged  by  plaintiff  in  the  statement  of  his 
accounts  presented  to  the  referee,  as  payments  made  by 
plaintiff  for  account  of  the  estate  of  M.  Phelan,  deceased. 
It  is  claimed  by  the  appellants  that  these  payments  were  not 
proven.  The  referee  states  in  his  report  that  the  testimony 
was  uncontradicted  that  such  payments  were  made  at  the 
request  of  the  defendants.  On  reference  to  the  testimony 
we  find  that  the  plaintiff  so  testified.  It  is  further  objected 
that  the  plaintiff  failed  to  produce  vouchci's  therefor.  We 
find  no  exception  in  the  case  which  raises  the  point  that  the 
production  of  such  vouchers  was  necessary.  The  plaintiff 
was  allowed  without  objection  to  testify  to  the  fact  of  the 
payments.  It  is  stated  in  a  subsequent  pait  of  the  case  that 
it  Avas  understood  that  the  plaintiff  would  produce  vouchee, 
such  as  had  not  already  been  produced,  for  these  payments, 
but  it  does  not  appear  that  the  matter  was  followed  up,  nor 
what  vouchers  were  wanting,  nor  that  there  was  any  appli- 
cation to  strike  out  the  testimony  in  default  of  the  produc- 
tion of  vouchers,  nor  any  objection,  ruling  or  exception  on 
the  subject  of  the  necessity  of  the  vouchci's.  The  question 
not  having  been  raised  on  the  trial  cannot  be  raised  on 
a|)peal.  The  allowance  of  the  item  cannot  be  said  to  be 
entirely  without  proof,  and  therefore  the  finding  of  the 
referee  cannot  be  held  erroneous  in  law. 

It  is  further  objected  that  the  testimony  shows  that  these 
paj'^ments  had  no  connection  witli  the  partnershii)  matt  era,  but 
were  individual  transactions  between  the  i)Iaintiff  and  the 
executors,  after  the  death  of  Phelan.  This  Avould  not,  we 
think,  deprive  the  plaintiff  of  the  right  to  credit  for  the  pay- 
ments. The  plaintiff  was  entitled  to  credit  for  all  sums  paid 
the  executors  out  of  the  funds  collected  by  him  as  surviving 
partner,  aa  they  were  the  proper  and  only  parties  who  could 
receive  them  as  the  representatives  of  Phelan.  It  is  claimed 
that  the  testimony  shows  that  the  payments  were  made  to 
the  executors  for  their  individual  use.     The  referee  has  not 
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SO  fomidf  and  the  testimony  on  the  point  is  ambigaons.  The 
plaintiff  fii%it  stated  that  they  wero  made  at  the  i^equest  of 
the  defendants  for  the  estate  of  Mr.  Phelan,  and  then  gave 
an  affirmative  answer  to  the  interrogative  statement  of 
defendants'  counsel,  **  Tlmt  is  for  their  individual  use — the 
executors?''  The  referee  may  well  have  construed  this 
answer  as  not  intended  to  convey  that  the  payments  were 
not  made  to  or  for  the  cxccutoi-s  as  such.  No  sufficient  facts 
or  exceptions  ap[x;ar  to  justify  us  in  reversing  the  allowan6e 
of  tliis  item  by  the  refcree. 

The  second,  third  and  fourth  exceptions  relate  to  matters 
of  feet.  The  findings  of  the  referee  are  not  shown  to  be 
unsupported  by  any  eviclcnco,  and  no  question  of  law  arises 
upon  these  exceptions.  The  fifth  and  sixth  exceptionsl*eIate 
to  the  allowance  of  payments  for  rent  and  indebtedness  of 
the  Columbia  billiard  room  and  the  Montreal  billiard  room. 
Although  these  payments  -apix?ar  to  have  been  made  and 
charged  after  the  death  of  the  testator,  which  was  October 
7,  1871,  the  referee  finds  that  the  rents  and  indebtedness 
accrued  b^^fore  that  time.  The  tcstunony  of  the  plamtiff 
was  that  he  charged  the  estate  with  the  rent  up  to  Mr.  Phe- 
lan's  death,  and  charged  all  the  rest  to  himself  subsequently. 
The  finding  was  not  without  evidence.  The  seventh  excep- 
tion is  to  the  allowance  to  the  plaintiff  of  interest  on  his 
advances.  The  referee  finds  that  the  plaintiff,  in  making 
payments  of  the  indebtedness  of  the  firm,  advanced  moneys 
from  time  to  time  from  his  own  funds,  in  excess  of  the 
amount  in  his  hands  as  suiTiving  partner,  and  the  pefere<^ 
allowed  interest  on  such  advances.  In  this  we  find  no  error. 
{Doughertf/  v.  Van  Nostmnd,  1  Hoff.  Chy.  Rep.,  68,  69.) 
The  defendant  claims  lluit  there  is  an  error  in  the  amount  of 
interest  allowed,  but  there  is  no  specific  finding  which  dis- 
closes any  such  error.  The  .appellant  seeks  to  impose  upon 
this  couit,  virtually,  the  task  of  rehearing  the  case  as  referees, 
and  reviewing  the  testimony  and  the  facts,  and  stating  an 
account  between  the  parties.  This  cannot  be  done.  To 
ipoview  the  conclusions  of  l:iw  of  the  referee,  it  mqst  appear 
Sjcklls— Vol-  XXXIV.        47 
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fixmi  facts  found  that  they  are  en^oaeooa.  The  testimony 
cannot  be  resorted  to  for  that  purpose^  The  fiwlinffi  of  fact 
do  not  show  upon  what  particular  payments  interest  wa&^ 
aOowed,  and  it  does  not  appear  from  the  fiudin^  that  inter- 
est was  allowed  on  items  excluded  and  payments  disallowed, 
as  claimed  in  the  appellants  points.  Tl)e  eighth  exception  is 
to  the  finding  of  fact  that  there  was  no  proof  before  the 
referee  from  which  he  could  deteimiue  the  Tslue  of  the 
contracts  for  billiard  cushions^  referred  to  in  the  finding. 
This  exception  may  be  considei-ed  in  connection  with  the 
eleyenth,  which  is  to  the  conclusion  of  law  that  the  defend- 
ants are  not  entitled  to  any  ci'edit  or  allowance  for  or  on 
account  of  any  of  the  contracts  for  billiard  cushions. 

The  facts  found  in  respect  to  these  conti-acts  are,  that  at 
the  time  of  the  death  of  Micliael  Phclan  the  firm  had  con- 
tracts  with  diffei*ent  pailies  for  the  manufacture  and  sale  of 
billiard  tabic  cushions,  under  patents  issujed  by  the  United 
States,  which  belonged  to  Phelan  A  Gollender  jointly, 
or  to  the  firm,  which  contracts  by  their  terms  extended 
for  periods  beyond  the  death  of  Phcluu,  and  that  if  the 
firm  had  continued,  and  the  parties  with  wh(Hn  the  con- 
tracts were  made  had  remained  solvent,  and  the  firm  hud 
continued  the  owners  of  the  patents,  the  plaintiff  and  Phelan 
would  have  realized  large  profits  in  carrying  on  said 
contracts. 

It  also  appears  from  the  findings  that  Phelan  died  on  the 
7th  of  October,  1871,  and  that  on  the  17th  of  November, 
.1871,  the  defendants  sold  and  transferred  to  the  plaintiff  for 
$40,000,  Phelan'shalf  of  all  the  stock  which  belonged  to  the 
firm  at  the  time  of  Pholan's  death,  and  of  all  fixtures,  furni- 
ture, etc.,  according  to  a  schedule  annexed  to  the  bill  of  sale. 
In  that  schedule  wiis  a  valuation  of  the  articles  enumerated 
therein,  composing  the  stock  of  the  firm,  which  valuation 
amounted  to  $72,013.78,  to  which  was  added  cash  in  iNink, 
October  7,  1871,  $7,331.84,  and  at  the  foot  was  added  a 
memorandum  signed  by  the  parties  as  follows:  "Upon 
settlement  it  was  agreed  that  all  the  above,  estimated  at 
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$80,000,  for  undivided  half  of  which  Mr.  Oollender  agreed 
to  pay  $40,000," 

No  reference  was  made  iii  the  bill  of  sale  or  schedule,  to 
the  coutractd  iii  question. 

Byaa  instrument  dated  December  30,  1871,  the  defend- 
ants, in  consideration  of  $10,000,  assigned  and  transferred  to 
the  plaintiff  all  the  interest  which  Michael  Phelun  liad  in  all 
letters-patent  owned  by  Phelau  Sc  CoUender  jointly,  or  by 
the  finn.  It  is  found  that  tliis  assignment  mcluded  the 
patents  under  which  the  cushions  before  mentioned  were  to 
be  niaimfiietuixid,  and  tlie  finding  is  not  excepted  to. 

It  further  appeared  in  evidence  that  in  November,  1871, 
the  defendants  assigned  to  the  plaintiff  the  lease  of  the  ware- 
house of  the  late  firm,  and  by  a  further  instrument  dated  in 
the  same  month,  and  reciting  the  sale  to  the  plaintiff  of  the 
«hare  of  the  deceased  partner  in  all  tiie  stock  of  said  firm,  the 
plaintiff  agreed  with  the  defendants  that  he  would  mdividu- 
ally  ass4ime  and  pay  all  salaries  due  any  servants,  employes 
or  workmen  of  whatsoever  nature,  employed  by  the  late  firm, 
4iocruiug  subsequent  to  October  7, 1871,  the  date  of  Phelans 
death. 

In  none  of  these  instruments  is  thci^  any  reference  to  the 
outstanding:  contracts^  for  the  manufacture  of  cushions.  But 
the  facts  of  the  sale  to  the  plaintiff  of  all  tlio  interest  of  the 
deceased  i>artner  in  the  lease  of  the  warehouse  and  in  tlie 
•  stock  of  the  firm  and  in  the  pa^tents  which  were  neoessaty  to 
the  perfonnance  of  these  contracts,  and  the  assumption  by 
the  plaintiff  of  all  the  wages  of  employe  and  workmen, 
afford  a  strong  inference  that  the  intent  of  the  parties  was 
that  the  plaintiff  should  continue  the  former  business  on  his 
own  sole  account,  and  that  no  benefit  was  intended  to  be 
reserved  to  the  defendants  from  the  maimfacture  of  cushions 
qnder  the  pending  contracts. 

If  this  portion  of  the  business  was  to  be  continued  for  the 
joint  benefit  of  the  estate  and  tlie  surviving  partner,  it  is 
natural  to  suppose  that  some  provision  would  have  been 
made  respectuig  itj  in  the  various  agreements  for  the  sale  of 


372  CoLLENDER  V.  Phelan  et  aL  tJaiu, 

,  '  -  ■  — — , , 

Opinion  of  the  Court,  per  Rapallo,  J.  ' 

gtock  and  patents,  and  the  assumption  by  the  ourvivor  of  all 
expenses  for  salaries  and  labor  accruing  after  the  date  of 
Phelau's  death.  It  would  not  be  reasonable  to  suppose  that 
it  was  the  intention  of  the  parties  that  the  plaintiff  should  go 
on  and  complete  these  contracts  at  his  own  expense  and  risk, . 
and  devote  his  time  and  services  gratuitously  thereto,  and  also 
give  to  the  executors  the  benefit  of  the  pjitcnts  which  he  had 
purchased  of  them  and  for  which  he  j^aid  a  large  consider- 
ation. All  these  matters  would  naturally  have  been  the  sub- 
ject of  .some  agreement,  if  the  intention  had  been  that  the 
executors -should  remain  interested  in  the  contracts.  But  on 
this  point  we  are  not  left  merely  to  conjectiu^e.  There  ai*o 
facts  and  testimony  to  guide  us,  whicli,  although  not  incor- 
porated in  the  findings,  may  be  resorted  to  to  sustain  the 
judgment.  These  contracts  were  for  the  manufacture  of  a 
patented  article.  Apart  from  the  right  to  the  patents  the 
contracts  were  of  no  value,  for  they  could  not  he  performed. 
The  defendants  having  for  a  large  consideration  sold  all  their 
interest  in  the  patents  to  the  plaintiff,  he  would,  in  ease  he 
were  bound  to  give  the  representatives  of  his  deceased  partner 
the  benefit  of  the  contracts,  have  been  entitled  to  an  allow- 
ance, not  only  for  his  expenses,  but  for  the  use  of  his  patents, 
and  although  it  appcara  that  the  plaintiff  derived  profits  from 
the  performance  of  the  contracts,  there  is  no  evidence  to  indi- 
cate what  their  value  would  have  been,  or  that  they  would 
have  had  any  value,  after  making  these  allowances,  nor  was 
there  any  agreement  as  to  the  use  of  the  patents  in  the 
performance  of  jthe  contracts.  The  plaintiff  testified  that 
the  understanding  was  that  he  took  all  the  business  from  the 
seventh  of  October,  assumed  all  the  debts  and  had  nil  the 
contracts.  This  testimony  wjis  objected  to,  but  it  was  not 
stricken  out  nor  asked  to  be  stricken  out,  nor  ai-e  we  referred 
to  any  testimony  contradicting  it.  On  the  eontmry  George 
E.  Phelan,  one  of  the  executors,  testifies  that  the  plaintiff 
was  to  assume  everything  from  the  date  of  his  father's  death, 
and  in  reference  to  the  assignment  of  the  patents  and  tiudo 
marks,  he  testified  that  the  arrangement  as  to  the  time  the 
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agreement  should  go  into  operation  was,  that  eveiything 
should  date  from  his  father's  death,  the  same  as  the  stock. 
If  the  performance  of  the  contracts  had  resulted  in  a  loss,  it 
is  very  clear  that  the  defendants  would  not,  under  the 
arrangements  made  with  the  plaintiff,  have  deemed  them- 
selves chargeable  with  any  portion  of  such  loss,  nor  of  any 
damages  for  which  the  plaintiff  might  become  liable  under 
the  contracts, 

We  think  the  special  circumstances  of  this  case,  in  connec- 
tion with  the  dealings  between  the  plaintiff  and  the  execu- 
tors, sufficient  to  sustain  the  conclusions  of  the  referee, 
without  infringing  upon  the  general  principles  upon  which  a 
surviving  partner  is  hold  accountable  for  all  profits  arising 
from  the  use  of  the  firm  property. 

No  other  exceptions  are  referred  to  in  the  plaintiff  points. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Juds^ment  affirmed. 


Edwacd  B.  Judsok  et  al.,  Executors,  etc.,  Respondents,  t^. 
Samuel  N.  Dada,  Appellant,  William  MgMahon  et  ol., 
Bespondents. 

One  who  porchases  a  part  of  mortgaged  lands,  and  agrees  with  his  grantor 
to  assome  and  pay  the  whole  mortgage,  may  discharge  his  land  from 
the  conseqaencea  of  that  assumption,  by  agreement  made  with  his 
grantor  while  the  latter  is  still  the  owner  of  the  residue,  and  a  gi*antee 
of  the  residue,  after  such  discharge,  cannot  claim  the  benefit  of  the 
assumption.  The  grantee  succeeds  only  to  the  equities  of  his  grantor, 
existing  at  the  time  of  the  conveyance,  and  that  without  regard  to  any 
question  of  notice. 

Defendant  A.  being  the  owner  of  certain  premises,  subject  to  a  mortgage 
then  on  record,  sold  and  conveyed  a  portion  thereof  to  D.  and  M.,  which, 
as  stated  in  the  deed,  was  **aup]X)sed  to  be  eighty  aci-es,**  the  grantor 
oe\'enanting  that  in  case  of  a  deficiency  she  would  pay  therefor  at  the 
rate  of  thirty  dollars  per  acre ;  the  grantees,  as  the  consideration  for  the 
conveyance,  assumed  and  agi*eed  to  pay  the  whole  moi-tgage ;  subee- 
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quently,  it  having*  been  aficertained  that  there  was  a  deficit  in  qusBtaftgr  of 
the  land  conveyed.  A,  executed  to  faei*  said  grantees  a  writing  agreeing 
that  she  would  save  them  harmless,  to  the  amount  of  $27^^*32^  the  sum. 
agreed  to  be  paid  for  such  deficit,  from  any  claim  under  the  mortgage. 
A.  sulisequently  conveyed  the  residue  of  the  i>i^miBe9  to  other  parties^ 
covenanting  that  the  same  was  free  and  clear  of  all  incumbrances.  In 
an  action  to  foreclose  the  mortgage,  heldf  that  the  grantees  of  such  resi- 
due  wera  entitled  to  no  other  or  greater  equities  than  those  which  A. 

.  bad  at  the  time  she  conveyed  ;  tliat  the  ]*esidue  was  presumably  charge-* 
cble  in  equity  with  the  ptiyntent  of  $273.32  of  the  moi-tgage,  and  the 
portion  so  conveyed  to  D,  and  M.  nvas  ehai'geable  with  the  balance ; 
that  the  fact  that  the  covenant  of  D.  and  M*  to  pay  the  mortgage  was 
contained  in  a  deed  on  record  was  immaterial ;  as  were  also  the  iocta  that 
the  agreement  of  A.  to  reassnme  the  amount  of  the  rebate  for  the  defici-r 
ency,  was  not  on  recoi'd,  and  that  the  grantees  of  the  residue  bad  no 
notice  thereof. 

Such  an  agi'eement  19  not  within  the  recording  act. 

As  to  whether  the  pcn-sonal  liability  incuiTed  by  the  first  grantees  to  the 
holder  of  the  mortgage,  by  assuming  its  payment,  could  be  discharged 
by  subsequent  agi-eement  l>etween  them  and  their  grantor,  quwrB, 

So  also  qucBre,  as  to  whether  sufficient  was  not  disclosed  in  the  firet  deed  to 
put  the  subsequent  gi*antees  upon  inquiry,  and  charge  them  with  con- 
structive notice  of  the  release  by  A.  of  the  covenant  of  D.  and  If.  to  the 
extent  of  the  value  of  the  deficit,  in  case  a  notice  was  neoeasary. 

(Argued  November  19, 1879  ;  decided  January  13,  ISSO.) 

Appkai«  from  judgment  of  the  General  Term  of  the' 
Supreme  Court,  in  the  fourth  judicial  department,  af&rmiug 
a  judgment  entered  upon  the  report  of  a  referee. 

This  Avas  aa  action  to  foreclose  a  mortgage  securing  the  sum 
of  $4,500,  executed  by  defendant,  Hannah  A.  Avery,  to  Bun* 
Burton,  plaint iftV  testator,  dated  October  12,  1863.  After 
the  said  moi-tgage  was  executed  and  recorded,  dcfcndimt  Dada 
and  one  Momll  purchased  from  Miss  Avery,  the  mortgagor, 
a  part  of  the  mortgaged  premises.  Their  deed  stated  that 
the  parcel  conveyed  was  *»  supposed  to  be  eighty  acres,"  and 
that  any  excess  or  deficiency  should  be  paid  for  at  the  rato 
of  thirty  doUai-s  an  acre.  The  deed  by  its  terms  was  made 
subject  to  the  Burton  mortgage,  which  was  assumed  by  tho 
grantees,  and  agreed  to  be  paid  by  them  :is  the  purchaso- 
price  of  the  land.  To  secure  such  puj-ment,  tho  grantees 
gave  to  the  grantor  a  mortgage  on  the  laud  conveyed  to 
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them,  of  even  dttte  with  the  deed.  SubBequently,  it  was 
ascertaliied  that  there  was  a  deficiency  in  the  land  conTejred 
to  Dada  aad  Morrill,  and  Mias  Avery  gave  to  her  aaid 
grantees  a  writing  allowing  them  the  sum  of  $272.38  ou 
acooont  of  such  deficiency,  and  agreeing  to  save  them  harm- 
less from  the  Burton  mortgage  to  that  amount.  The  writing 
was  not  recorded.  Thereafter,  Miss  Avery  commenced  an 
action  to  foreclose  her  mortgage,  in  which  Dada  and  Morrill 
were  credited  with  the  amount  so  allowed  for  deficiency,  and 
the  amount  found  due  and  unpaid  upon  the  Avery  mortgage, 
after  deducting  such  credit,  was  paid  by  them,  and  the  pay- 
ment was  allowed  U|3on  the  Burton  mortgage.  Morrill 
afterwards  assigned  his  interest  in  the  premises  to  Dada. 
Subsequently  the  defendant  McMahon  purchased  from  Miss 
Avery  a  portion  of  the  mortgaged  premises,  and  afterwards 
defendant  Green  purc^hosad  the  residue,  for  which  they  paid 
value.  The  referee  found  that  they  purchased  without  notice 
of  the  deficiency  in  the  quantity  of  land  conveyed  to  Dada 
and  Morrill,  and  also  without  notice  of  tlie  agreement 
between  them  and  Miss  Avery  respecting  the  deficiency,  and 
of  the  allowance  made  to  them  on  account  of  it  in  her  fore- 
closure suit,  and  iio  decided  the  parcel  conveyed  to  Dada 
was  liable  to  be  sold  before  those  conveyed  to  McMahon  and 
Green,  under  the  foreclosure  sale  m  this  action.  Dada 
claimed  that  his  part  of  the  mortgaged  premises  should  not  . 
be  charged  primarily  with  the  $273.33  and  interest. 

SamuelJV.  Dada,  for  appellant. .  Green  cannot  claim  to  h^ve 
been  a  bcmafide  purchaser.  (15  N.  Y.,  354;  2G  id.,  18;  39 
id.,  70;  50  id.,  349.)  After  the  equitable  burden,  as  between 
Miss  Avery  and  Morrill  and  Dada,  had  once  attached  to  her 
land,  no  act  of  hers,  or  ignorance  of  Green,  us  purchaser  from 
her,  could  remove  the  burden  and  replace  it  upon  the  laud 
of  Monill  and  Dada.  (6  N.  Y.  W.  Dig.,  420;  Haw.  Ins. 
Co.  V.  llaJse?/^  4  Seld.,  274;  Cloices  v.  D/ckenson,  5  J.  C.  R., 
235;  Guion  V,  Knapp,  6' Pai^jSf))  Thon^as  on*  Mortgages, 
93;  Stephens  v.  (Ja^HuJca,  3  N.  Y.  W.  Dig.,  237;  HarOey 
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V.  Harriam,  24  N.  Y.,  170;  Flagg  v.  Hunger,  9  id.,  588; 
Stuyversant  t.  Hallf  2  Barb.  Chy.,  151;  Slwjvcrsant  v.  Ilane^ 
1  Sand.  Chy.,  426;  Quian  r.  Knoble,  6  Paige,  ^;  Zi&ey  t, 
Fb^,  10  Ohio,  80;  Williams  v.  Son-ell,  4  Vcr.,  389;  jBuirAe! 
V.  Bushel,  1  Sch.  &  Eef.,  90.) 

JosJiua  B.  Banda%  for  vespondcuta  Plaintiffs  must  first 
exhaust  their  remedy  against  the  Morrill  and  Dada  purchase, 
before  they  can  resoii;  to  Green's  laud.  {Juniel  v,  Jumel,  7 
Paige  Chy.,  591;  Halsey  v.  Reed^  9  id.,  446;  Marsh  v* 
Pike,  10  id.,  595;  Bbjer  v.  Monholland,  2  Saui  Chy.,  478; 
Thomas  on  Moi-tgagds,  93,  187;  liussel  v.  Pistor^  3  Seld., 
171;  Atlantic  Pock  Co.  v.  Leavitl,  54  N.  Y.,  35,  39;*  Corn- 
stock  V.  Prohan,  71  id.,  9;  Cfe/oo  v.  Pavies^  73  id.,  211.) 
The  plaiutiffi}  can  maintain  a  pei'sonal  action  against  Morrill 
and  Dada  on  their  promise  to  assume  and  pay  the  Burton 
mortgage.  The  conveyance  of  Miss  Avery  being  absolute, 
sj  13  Jhcir  promise  to  pay  also  absolute,  and  as  the  conveyance 
cannot  1)0  withdrawn,  the  promise  of  assumption  and  pay- 
ment cannot  be.  (Garnsetj  v.  Rogers,  47  N.  Y.,  233,  242; 
Burr  V.  Beers,  24  id.,  178;  Thovj)  v.  Keokuk  Coal  Co.,  48 
id.,  253;  Conistock  v.  Prohan,  71  id.,  9;  liicardv.  Sander- 
son, 41  id.,  179;  Thomas  on  Mortgages,  93;  Wood  v.  SmUh, 
20  Albany  Law  Journal,  38;  Pauglass  y.  Wells,  8  W^  Dig., 
552;  Mills  v.  Watson,  1  Sweeney,  74;  Binsse  v.  Paige,  1 
Abb.  Ct.  Appeals,  138,  note.)  The  unrecorded  agreement 
-bctvpecH  Miss  Avery  and  Morrill  and  Dada,  by  which  Dada 
now  seeks  to  have  his  purchase  discharged  from  the  payment 
ot  ^  portion  of  the  Burton  mortgjigc,  is  ineffectual  against 
subsequent  purchasers  (without  notice).  (^St,  John  v.  Spauld- 
ing,  1  T.  A  C,  483;  Priggs  v.  Simons,  3  id.,  786;  Slug- 
versant  v.  HaU,  2  Barb.  Chy.,  151. 160.)  Dada  is  estopped 
from  now  insisting  that  his  own  iands  a:c  not  firt^t  liable ; 
Green  having  acted  on  Morrill  and  Dada\s  covenants  in  tlic 
deed  and  mortgage.     {At,  Pock  Co.  v.  Leavitt,  54  N.  Y.,  40.) 


"i. 


Bapallo,  J.     The  equity  of^Re  defondjuits  McMahon  iuid 
Green  to  have  the  land  of  the  defendant  Dada  first  sold  for 


1880.]  JuDsoN  et  al.  «.  Daba.  377 

Opinion  of  the  Couii;,  per  Rapallo,  J. 

the  payment  of  the  plaintiff'  mortgage,  did  not  arise  out  of 
any  contract  or  dealing  between  them  and  Dada,  but  was 
derived  wliolly  through  their  grantor  Miss  Avery.  By  reason 
of  the  assumption  of  the  payment  of  the  plaiutifb'  mortgage 
by  Dada  and  Morrill  in  the  conveyance  to  them  by  Miss 
Avery,  of  a  part  of  the  mortgaged  premises,  she  became 
equitiibly  entitled  (in  the  absence  of  any  defense  against  the 
covenant  as  between  her  and  them,)  to  have  the  land  conveyed 
by  her  to  them  first  sold,  in  case  of  a  foreclosure  of  the 
mortgage,  in  exonemtlon  of  the  residue  of  the  mortgaged 
premises  retained  by  her.  Her  subsequent  grantees  of  this 
I'esidue  succeeded  to  whatever  equitable  rights  she  had  xmder 
this  covenant  in  respect  to  the  land  conveyed  by  her,  but 
nothing  more.  They  could  not  derive  through  her  any  other 
or  greater  equity  than  she  hei'self  possessed  at  the  lime  of 
her  conveyance  to  them.  They  never  had  any  equity  except 
such  as  then  attached  to  the  land  conveyed,  and  passed  as 
iucid(3nt  to  the  conveyance.  They  took  her  covenant  that 
the  land  she  conveyed  to  them  was  free  from  incumbrances. 
The  plaintiffs'  mortgage  was  at  the  time  a  recorded  lien  upon 
all  the  property.  At  the  same  time  the  covenant  between 
Miss  Avery  and  Dada  and  Morrill,  which  was  also  on  record, 
apparently,  as  between  Miss  Avery  and  Dada  and  Morrill, 
constituted  the  land  conveyed  to  them  the  primary  fund 
for  the  payment  of  the  mortgage.  It  may  be  supposed, 
though  the  fact  does  not  appear  in  this  case,  that  MoMahon 
aad  Green  relied  -  upon  this  covenant  as  well  as  upon  the 
covenants  of  Miss  Avery  with  them,  for  their  protection. 
But  long  before  Miss  Avery's  conveyance  to  them,  and  while 
she  was  still  owner  of  the  land  afterwaids  conveyed  to  them, 
she  had  in  substance  released  Dada  and  Morrill  from  their 
assumption  of  the  mortgage,  to  the  extent  of  $273.32,  and  as 
between  her  and  them  her  land  was  primarily  chargeable  in 
equity  with  that  portion  of  the  plaintiffs'  mortgage,  and 
thcir's  was  chargeable  only  with  the  residue.  I  am  unable  to 
comprehend  upon  what  principle  her  subsequent  grantees 
could  'bec6the  <^HtitIed  to  any. .  grater,  equil^  $iau  she  had. 
SiCKBLfi— Vol.  XXXIV.        48 
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If  in  consequence  of  her  dealings  with  Dada  and  Monill  tho 
primary  fund  for  the  payment  of  the  mortgage  had  been 
diminished,  and  the  land  afterwards  conveyed  by  her  to 
McMahon  and  Green  had  consequently  become  deprived  of 
its  protection  as  to  a  portion  of  the  recorded  mortgage,  their 
remedy  was  against  Miss  Avery  upon  her  covenant, — and 
not  against  the  defendant  Dada  to  revive  a  liability  from 
which  ho  and  his  land  had  been  discharged  by  their  grantor 
before  her  conveyance  to  them. 

Stress  is  laid  upon  the  fact  that  the  covenant  of  Dada  and 
Morrill  was  contained  in  a  deed  upon  record,  l)ut  I  cannot 
see  that  this  gives  the  respondents  any  greater  rights  than 
they  would  have  if  the  covenant  had  been  contained  in  a 
separate  instrument  of  which  they  hadnotice.  It  was  equally 
subject  to  any  defense  which  might  exist  as  against  Miss 
Avery,  at  the  time  she  conveyed. 

It  is  also  urged  that  Miss  Avery's  agreement  to  credit,  as 
a  payment  on  the  nioii:gage,  the  amount  of  the  rebate  for 
deficiency  in  tho  quantity  of  land,  was  not  on  record,  and 
therefore  was  not  binding  upon  her  subsequent  grantees  for 
value  without  notice.  This  ascreeraent  was  not  within  the 
recording  act.  It  might  as  well  be  contended  that  an  unre- 
corded release  of  part  of  a  mortgage  debt  or  of  part  of  mort- 
gaged premises  by  mortgagee  to  mortgagor  Wiis  not  binding 
upon  a  subsequent  assignee  of  the  mortgage  without  notice. 
The  transaction  was  not  a  conveyance  of  real  estate  and  did 
not  come  in  any  aspect  within  the  recording  act,  and  putting 
it  on  record  would  not  have  been  notice  to  McMahon  and 
Green.  The  case  presents  a  mere  conflict  of  equities  between 
the  defendant  Dada,  who  claims  that  his  land  was  partially 
discharged  from  his  assumption  of  the  $4,500  mortgage,  and 
the  respondents,  who  claim  that  they  bought  relying  upon  that 
assumption,  or  are  entitled  to  the  benefit  of  it.  '  The  equities 
of  tho  ai)pellant  being  the  first  in  point  of  time  should  pre- 
vail. It  is  impossible  I  think  to  hold  that  one  who  purchases 
part  of  mortgaged  lands,  and  agrees  with  his  grantor  to, 
assume  the  whole  mortgage  in  exoneration  of  the  residue  of 
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the  lands,  cannot  discharge  his  laud  from  the  consequences 
of  that  assumption,  by  agreement  with  his  grantor,  made 
while  still  the  owner  of  the  residue  of  the  laud  subject  to 
the  mortgage,  und  that  a  subsequcut  grantee  of  such  resi- 
due of  the  laud  can  claim  the  beuefit  of  the  assumption,  not- 
withstanding such  discharge. 

The  cose  would  be  quite  different  if  the  discharge  had  been 
given  after  the  grantor  had  sold  the  residue  of  the  land  to  a 
pai-ty  who  had  relied  upon  the  assumption.  It  might  then 
be  beyond  the  control  of  the  grantor,  the  rights  of  third  part- 
ies having  attached. 

The  question  whether  the  personal  liability  incurred  by  the 
first  grantee  to  the  holder  of  the  mortgage,  by  assuming  the 
payment  of  it,  could  be  discharged  by  agreement  bewcen  the 
grantor  and  grantee,  is  not  involved  in  this  cose.  It  depends 
upon  different  considerations.  But  even  that  liability  de- 
pends upon  the  nature  of  tho  dealing  in  which  the  assumption 
is  made,  and  is  subject  to  any  condition  or  defeasance  attached 
thei^to.  {Gmmsey  v.  RogerSj  47  N.  Y.,  233.)  And  if  the  con- 
sideration for  the  assumption  fails,  or  there  is  a  good  defense 
to  it  OS  between  the  parties,  it  is  difficult  to  say  that  it  can  never- 
theless bo  enforced  by  the  mortgagee.  A  cotemporaneous 
agreement  on  a  separate  paper  will  qualify  or  control  it  even 
as  to  the  mortgagee.     {Flagcf  v.  Munger,  9  N.  Y.,  683.) 

It  is  further  claimed  on  tho  part  of  the  appellant  that  the 
deed  itself  in  which  the  assumption  is  contained,  disclosed 
enough  to  put  the  respondents  on  inquiry  and  cliai^e  them 
with  const  motive  notice  of  tho  release  by  Miss  Avery  of  the 
appellant's  covenant  to  the  extent  of  the  value  of  the  land 
which  was  deficient.  It  appeai*ed  on  the  face  of  the  deed 
that  the  consideration  of  the  assumption  was  the  convey- 
ance by  Miss  Avery  to  Dada  and  Morrill  of  a  piece  of  land, 
part  of  the  mortgs^ed  premises,  supposed  to  contain  eighty 
acres  and  that  it  was  agreed  between  tho  parties  that  if  the 
quantity  was  less  or  more  than  eighty  acres  the  excess  or 
deficit  should  be  paid  for  at  tho  rate  of  thirty  dollars  per 
acre.     Whoever  purchased  tho  land  relying  upon  the  assuuip- 


380  Jddson  et  aL  v.  Dada.  [Jan., 

Opinion  of  the  Court,  per  RiPALLO,  J 

tion  was  thus  notified  of  the  consideration  tlicrcof,  and  that 
if  the  land  conveyed  to  Dada  and  Morrill  fell  short,  and 
Miss  Avery  failed  to  jiay  Dada  and  Morrill  for  the  deficiency, 
they  would  be  equitably  entitled  to  be  relieved  from  their 
undertaking  to  pay  tlic  $4,500  mortgage  to  the  extent  of 
the  agreed  valuation  of  sucli  deficiency^  and  Miss  Avery's 
remaining  land  would  be  subject  to  tliat  amount,  mid  the 
question  is  presented  whether  under  these  circumstances  tlie 
subsequent  purchasers  from  Miss  Avery,  with  notice  of  this 
infirmity  in  the  assumption,  or  that  it  was  subject  to  the  con- 
tingency referred  to,  were  not  bound  to  inquiixj  whether  any 
deficiency  had  been  discovered  and  ascertained,  and  if  so, 
whether  it  had  been  paid  for,  as  agreed.  Such  an  inquiiy 
would  have  disclosed  the  fact  that  a  deficiency  had  been 
ascertained  and  settled  for  by  relieving  Dada  and  Momll 
from  their  assumption  to  that  extent,  and  the  point  arises 
whether  upon  the  principle  i*ecognizied  in  Williavis  v.  JSrotvn 
(15  N.  Y.,  354),  the  i*espondents  are  chargeable  with  con- 
structive notice  of  these  facts.  We  do  not  consider  it  neces- 
sary to  determine  this  point,  as  it  is  sufficient  for  the  decision 
of  the  case  that  the  grantees  of  Miss  Avery  succeeded  only 
to  such  equities  as  she  actually  had  at  the  time  of  her  con- 
veyance to  them,  without  regard  to  the  question  of  notice, 
and  that  they  can  claim  no  greater  equities  than  she  could 
have  claimed,  had  she  still  continued  to  be  owner. 

That  part  of  the  judgment  or  decree  which  is  specified  in 
llie  nolicoof  appeal  to  the  General  Term  should  be  reversed. 
The  judgment  of  foreclosure  and  sale  should  stand,  and  judg- 
ment be  rendered  in  favor  of  the  appellant  on  the  question 
of  the  order  in  which  the  mortgaged  premises  shall  be  sold. 

The  plaintiffs  costs  on  this  appeal  should  be  paid  out  of  the 
proceeds  of  sale,  and  the  appellant  Dada  should  i^ecover  his 
costs  of  the  appeals  to  the  General  Term  and  to  this  court. 
The  form  of  the  judgment  should  be  settled  on  notice. 

All  concur,  except  Andrews,  J.,  taking  no  pait;  Dan- 
FORTH,  J.,  concnring  in  result. 

Jjiidginent  Accordingly. 


4  .   *. 
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statement  of  cose. 


WiLLLA3C  H.  Harris,  Appellant,  v.  Wiuja^i  T.I.  Kassok. 

Respondent. 

Pliunlifi's  complAint  alleged  a  sale  and  deliveiy  to  defendant  of  certain 
tools  and  machines.  Plaintiff's  evidence  was  to  theeiToct  that  by  a  con- 
tract between  him  and  6.,  he  sold  and  assi^ed  to  6.  the  articles  in 
question  with  other  pi'operty,  the  latter  8gi*eeing'  to  stai't  a  manufSactnr- 
ing  business,  and  to  continue  the  same  for  two  years*  emplovang  plain- 
tiff therein,  and  paying  him  one-half  the  pi*ofit8.  At  the  expii'ation  of 
the  two  yeai-s,  if  G.  concluded  to  give  up  the  business,  he  agreed  to 
reassign  to  plaintiff  upon  being  refunded  the  sum  paid,  and  ccrtafn 
expenses  and  disborsementa ;  in  cose  G.  concluded  to  continue  the  busi- 
ness, he  had  the  right  so  to  do  for  thi*ee  yeaiB  longer  (ri  the  same  terms 
and  conditions,  and  at  the  end  of  the  thi'ee  yeai's  he  agreed  to  reassign  to 
plaintiff,  on  being  reimbursed  as  aforesaid,  or  to  take  plaintiff  into  part- 
nership. Defendant  sabeequently  agi-eed  to  pay  plaintiff  $300  to  release 
or  transfer  whatever  rights  he  had  under  the  contract  to  6.,  so  that  the 
latter  might  convey  to  defendant's  son  a  clear  title  to  the  proi)erty ; 
this  plaintiff  did,  and  G.  conveyed.  Plaintiff  asked  to  i^ecover  the  $oOO. 
Defendant  moved  for  a  nonsuit,  on  the  ground  that  the  evidence  failv^ 
to  establish  a  sale  and  delivery  of  goods  as  alleged  in  the  complaint.  No 
attempt  was  nuuie  to  obviate  the  objection  by  amendment,  and  the 
motion  was  granted.  Htsld,  no  en*or ;  that  the  conti*act  between  plain- 
tiff and  G.  conveyed  the  legal  title  to  the  pi-operty  in  question  to  the 
latter,  plaintiff  retaining  no  intei^st,  the  transfer  of  which  could  be 
treated  as  a  sale  and  delivery  of  goods ;  that  assuming  plaintiff  had  an 
equitable  intci'est,  an  agreement  to  x)Ay  for  a  release  of  this  interest 
could  not  sustain  the  action. 

(Submitted  November  24, 1879  ;  decided  January  13, 1880.) 

AppEAii  from  judgment  of  the  General  Term  of  the  Supremo 
Court,  in  the  fourth  judieial  department,  in  ftivor  of  defend- 
ant, entercd  upon  an  order  overruling  exceptions  and  direct- 
ing judgment  upon  an  order  nonsuiting  plaintiff  on  trial. 

The  complaint  in  this  action  alleged  a  sale  and  delivery 
by  plaintiff  to  defendant  of  cei-tain  tiimers'  machines  and  tools 
specified  at,  and  for  the  price  of,  $300. 

Plaintiff's  evidence  was  to  the  effect  that  in  March,  1869, 
he  and  one  Gill)^^;  entered  into  a  written  c.ontraet,  hy  the 
terms  of  which  plaintiff,  for  the  consideration  of  $200,  and 
of  the  agreement  by  Gilbert,  sold  and  assigned  the  property 
in  question,  with  certain  letters  patent,  to  Gilbert,  Gilbert 
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agreeing  to  procure  a  suitable  store  or  shop,  and  to  go  into 
the  tin,  copper  and  sheet  iron  business,  and  if  the  same  proved 
remunerative  to  continue  tlie  business  for  two  years,  employ- 
ing the  plaintiff  therein  and  paying  him  for  his  services  one- 
half  the  net  profits.  At  the  conclusion  of  the  two  years,  if 
Gilbert  decided  to  give  up  the  business,  he  agreed  to  reassign 
the  property  conveyed  on  being  refunded  the  $200  and  the 
costs  of  new  patterns,  materials,  stock,  etc.,  then  on  hand ; 
in  case  ho  concluded  not  to  give  up  the  business,  he  was 
authorized  to  contuiue  the  same  thi'ee  years  longer  on  the 
same  terms  and  conditions,  and  at  the  end  of  the  three  yeai's 
to  surrender  it  and  assigu  the  property  to  plaintiff,  on  being 
refunded  the  cost  as  aforesaid.  Defendant  having  opened 
negotiations  with  Gilbert  to  buy-out  the  business  for  his  son, 
he  agreed  to  pay  plaintiff  $300  for  hia  interest,  which  the 
latter  agreed  to  transfer  to  Gilbert,  so  tliat  he  could  transfer 
the  whole  to  defendant's  sou ;  the  tiuusfei's  were  ^ladc  accord- 
ingly. 

At  tho  close  of  plaintiff's  evidence  defendant's  counsel 
moved  for  a  nonsuit,  on  tho  ground  that  tho  complaint  was 
for  goods  sold  and  delivered,  and  that  tho  evidence  failed  to 
establish  any  such  sale  ;  the  motion  was  granted,  to  which 
plaintiff's  counsel  duly  excepted.  Exceptions  were  ordered 
to  be  heard  at  first  instance  at  Special  Teim. 

Jo/in  O.  Strong,  for  appellant.  The  taking  possession  of 
the  property  Wiis  a  completion  of  the  purchase,  and  took 
the  case  out  of  the  statute  of  frauds.  {McKnigld  v.  Durdop, 
5  N.  Y.,  537;  Houston  v.  SlUndler,  11  Barb.,  3G;  West  v. 
Newtm,  1  Duer,  277.) 

Sherman  S.  Rogers,  for  respondent. 

Rapaltx),  J.  One  of  the  grounds  of  nonsuit  was  that  the 
comi:ilaint  was  for  goods  sold  and  delivered,  and  that  the 
evidence  failed  to  establish  any  such  sale.  No  attempt 
appears  to  have  been  made  to  obviate  this  objection  by 
amendment,  and  the  question  is  therefore  sharply  presented 
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whether  a  cause  of  action  for  goods  sold  and  delivered  by 
plaintiff  to  defendant  was  made  out.  Even  though  we 
should  be  of  oi)iniou  that  some  other  cause  of  action  might 
be  spelled  out  of  the  evidence,  it  would  not  aid  the  plamtiff 
on  tbi.s  ap|)eal. 

We  think  that  under  the  contract  of  18G9,  between  the 
plaintiff  and  Gilbert,  the  legal  title  to  the  tools  and  patterns 
in  controversy  became  vested  in  Gilbert,  and  that  all  the 
plaintiff  had  was  the  pei-sonal  covenant  of  Gilbert  to  resell 
the  same  to  him  in  the  e^'ents  and  on  the  conditions  specified 
in  the  contract,  or  to  take  the  plaintiff  into  partnership  at 
the  end  of  five  veai*s  if  the  business  should  not  sooner  be 
given  up.  We  do  not  think  that  the  plaintiff  retained  any 
title  to  the  property,  a  transfer  of.  which  to  a  third  party 
could  be  treated  as  a  sale  and  delivery  of  goods.  The 
agreement  between  the  plaintiff  and  defendant,  to  which  the 
plaintiff  testified,  although  he  calls  it  a  sale  of  his  interest, 
was  in  substance  that  the  defendant  would  pjxy  the  plaintiff 
$300  for  releasing  or  transferring  whatever  rights  he  had 
under  the  contract,  to  Gilbert,  so  that  Gilbert  might  convey 
a  clear  title  to  the  property  to  the  defendant's  son,  and  the 
latter  might  go  on  with  the  business  in  connection  with 
plaintiff,  or  employing  plaintiff  as  Gilbert  had  done,  but  free 
from  any  agreemeift  to  resell.  **  Without  any  drawback  or 
comebacK,"  as  the  plaintiff  expresses  it.  Even  assuming  that 
the  plaintiff,  under  his  contract  with  Gilbert,  had  some  equit- 
able interest  in  the  property  which  could  be  enforced  against 
a  vtjndee  of  Gilbei-t  who  had  notice  of  the  plaintiff's  rights, 
proof  of  an  agreement  by  the  defendant  to  pay  the  plaintiff 
for  a  release  of  such  equitable  interest  could  not  sustain  an 
action  for  goods  sold  and  delivered  by  plaintiff  to  defendant. 
The  sale  and  delivery  proved,  were  by  Gilbert,  who  had  the 
legal  title,  to  the  defendimt's  son,  and  not  by  the  plaintiff  to 
the  defendant. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


884  In  Matter  of  Petition  of  Van  Bdrbst*  [Jan., 


Btatement  of  cuso. 


In  tub  Matteb  of  the  Petition  of  James  Van  Buben 

TO  Vacate  ax  Assessment. 

Tho  only  power  confeiTcd  upon  the  boai*d  of  health  hy  the  provisions  of 
the  act  of  1871,  "to  provide  for  the  proper  drainage  of  lands,"  in  tho 
city  of  New  York  (chap.  560),  is  to  dii^ect  the  draina^-o  of  land  by  means 
other  than  scwei'S,  whei-e  surface  water,  injurious  to  public  health,  could 
not  Xye  carried  off  by  the  sewei-s ;  and  to  assess  the  exi)eii6e  u|'ion  lands 
benefited  by  the  di*ain,  the  ai-ea  of  assessment  boin^  i-estricted  to  the 
lands  between  the  drain  and  the  adjacent  Bti*eets  and  avenue^ 

The  commissioner  of  public  works,  in  pursuance  of  a  requisition  of  the 
boanl  of  health,  dii*ecting  him  to  cause  the  lands  within  certain  bounds, 
which  included  many  blocks  and  about  seventy  acres  of  sunken  land, 
to  be  drained  by  other  means  than  sewers,  caused  di-ains  to  l>e  dug  and 
the  lands  to  be  filled  in,  the  whole  cost  of  tho  impi-ovemcnt  being  about 
^03,0C0,  of  which  only  |5, 491.20  was  for  drains ;  ?24S,534.'J7  of  the  cost 
was  assessed  in  one  assessment  upon  the  property  owners,  blocks  of 
land  being  assessed  through  which  the  drains  did  not  run.  ££clcU  that 
said  act  did  not  authorize  such  impi-ovement ;  also  that,  even  if  the  filling  in 
could  be  claimed  as  merely  an  incident  to  the  construcMon  of  tho  di'ains, 
the  assessment  was  illegal,  as  thei-e  was  no  authority  for  mingling  in 
one  Assessment  the  costs  of  drains  I'unning  between  di^erent  Btix^cts. 

(Argued  November  23,  1879 ;  decided  January  13,  1S80.) 

Appeal  from  order  of  tho  Gcnci-al  Term  of  tho  Supreme 
Court,  ill  the  first  judicial  dcpai-tmcut,  affirming  an  order  of 
Special  Term,  which  vacated  an  assessm(?nt  upon  certain  lots 
owned  by  the  petitioner  in  the  city  of  New  Yorlc  |[Kcported 
below,  17  Ilun,  527.) 

Tho  facts  appear  sufficiently  in  the  opinion. 

William  O.  Whitney^  for  appellant.  The  presumption  is 
in  favor  of  tho  regularity  of  uasessnients  as  of  all  other  acts 
of  public  officers,  and  the  burden  of  proof  is  upon  tho  peti- 
tioner to  show  grounds  for  tho  vacation.  (Z)i  re  Hebrew 
Ben.  0.  Asylum^  70  N.  Y.,  476;  In  re  Second  Ave.  BapL 
Churchy  id,  613;  In  re  Bassfonl,  50  id.,  512;  In  re  Wil- 
liamsan^  3  Hun,  65,  68;  Bigelow  v.  C/'//  Bos*on,  120  Mass., 
326;  Jordan  JJ.  and  D,  Avihx  v.  Wajoner.  i33  Ind.,'50.) 
This  is  not  a  caso  in  which,  as  matter  of  law,  tho  city  was 
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uiidcr  any  obligation  to  acquire  from  the  owners  the  right  to 
perform  this  work.  {People  v.  If  earing  y  27  N.  Y.,  306; 
People  V.  Ilcnnes,  49  id.,  587;  In  re  Phznelander,,  68  id., 
165;  In  re  liyersj  72  id.,  1.)  A  similar  power  to  that  exer- 
cised in  this  case  has  been  possessed  by  the  city  under  the 
statutes  of  this  State  at  least  since  1813.»  (Act  of  1813,  §§ 
267,  270,  271.)  The  tjity  had  the  right  to  order  the 
improvement  and  lay  the  assessment.  (Cooley  on  Taxation, 
402;  Bliss  v.  Kraus,  16  Ohio  St.,  55;  Sessions  v.  Crunkil- 
ton,  26  id.,  349;  OReilly  v.  Tlie  Draining  Co,,  32  Ind., 
169;  Commonwealth  v.  Alger,  7  Cush.,  84.)  There  is  no 
law  against  putting  in  one  contract,  and  including  in  one 
assessment  list,  work  upon  several  blocks.)  In  re  IngraJiam, 
64  N.  Y.,  310.)  The  petitioner,  having  stood  by,  knowing 
that  the  work  was  being  performed  upon  his  land,  and  hav- 
ing made  no  objection  thereto,  is  estopped  from  disputing 
the  right  of  the  city  to  enter  upon  the  land  and  perform  the 
work,  and  is  precluded  from  disputing  the  validity  of  the 
assessment.  {People  v.  Utica,  65  Barb.,  1;  State  y.  Passaic, 
38  N.  J.  L.,  171,  19:).) 

diaries  E,  Miller,  for  respondent.  The  construction  of 
the  drain  was  a  trespass,  for  wliich  no  assessment  could  be 
laid.     {In  re  Cheseborough,  78  N.  Y.,  232.) 

Rapallo,  J.  The  work  for  which  the.  assessment  com- 
plained of  was  laid,  consisted  mainly  of  filling  in  sunken  land 
lying  between  and  bounded  by  Ninety-second  and  One 
Hundi-ed  and  ninth  street,  Third  avenue  and  the  East  river, 
in  the  «ity  of  New  York,  comprising  many  blocks  of  land. 
The  whole  expense  of  this  improvement,  which  was  assessed 
upon  property  owners,  was  included  in  one  assessment,  and 
apportioned  on  the  several  lots  within  the  area  before 
mentioned.  The  total  cost  of  the  work  was  $307,948.83 
which  embraced  the  following  items  : 

8,328  feet  drain  at  $1.65 $5,491  20 

139,776  feet  BM.  foundation  plank 4,193  28 
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431,619  cub.  yards  earth  filling  ut  G5  ceuts.  ..  $280,552  G5 

Surveyor's  fees 14,512  00 

luspector'a  time,  800  days 3,200  00 


$;307,948  ^o 


Of  this  amount  $248,534.27  was  assessed  upon  the  property 
alleged  to  be  benefited. 

There  was  no  ordinance  or  resolution  of  the  common 
council  authorizing  this  extensive  improvement,  but  it  was 
made  by  the  commissioner  of  public  works  in  pursuance  of  a 
requisition  of  the  board  of  health,  dircctinji:  him  to  cause  the 
plots  of  hind  within  the  bounds  before  mentioned  to  be 
drained  by  other  means  than  by  sewers,  under  and  by  virtue 
of  the  provisions  of  chapter  5GG  of  the  Laws  of  1871. 

These  provisions  are  as  follows  : 

Section  1.  **  Whenever  it  shall  appear  to  be  necessary  for 
the  protection  of  the  public  health  that  any  plot  or  parcel 
of  land  within  the  corporate  limits  of  the  city  and  county  of 
New  York  needs  to  be  drained  by  other  means  than  by  sewei*s, 
and  it  shall  be  so  certified  by  the  city  sanitary  inspector  and 
said  certificate  is  filed  among  the  records  of  the  board  of 
health  of  the  health  department  of  said  city,  the  said  board 
shall  direct  the  same  to  be  done  by  and  under  the  direction 
of  the  department  of  public  works  of  sjiid   city  and  county." 

Section  2.  "  All  paits  and  parcels  of  land  lying  below  the 
level  of  the  sewers  adjacent  thereto,  upon  which  surface  water 
remains  stagnant,  or  tlirough  which  water-coui'scs  have  or 
at  present  do  run,  may  be  so  drained  by  a  properly  con- 
structed blind  drain  which  shall  be  carried  along  such 
natural  water-coui'se  until  it  can  be  made  to  enter  any  sewer 
at  its  proper  level,  or  if  such  sewer  cannot  l>e  reached  it  shall 
be  carried  to  the  adjacent  river." 

Section  3.  "  All  lands  benefited  by  said  drain  dii-ectly  or 
indirectly  for  a  distance  from  said  drain  included  between 
the  adjacent  streets  and  avenues  thereto,  shall  be  liable  to 
assessment  thereon  j}ro  ra^a,   in  proportion  to  the  director 


188(>.]  In  Ma^tter  of  Petition  of  Van  Buren.  387 


Opinion  of  the  Court,  per  Rapai.i/>,  J. 


indirect  benefit  derived  from  the  construction  of  said  drain* 
Tlie  assc8sment  to  bo  made  and  collected  as  other  assessments 
for  the  public  benefit  are  provided  for,"  and  to  become 
a  lien,  etc. 

It  is  very  apparent  from  the  reading  of  this  act,  that  the 
summary  proceeding  thereby  authorized,  was  intended  to 
apply  to  cases  where  surface  water  not  capable  of  being  carried 
off  by  the  sewers,  could  be  removed  by  the  construction  of 
drains.  There  is  not  a  word  in  the  act  which  purports  to 
empower  the  commissioner  of  public  works,  on  the  simple 
requisition  of  the  board  of  health,  to  make  such  an  extensive 
and  costly  permanent  improvement  as  is  shown  in  the  pi'esent 
case.  The  improvement  actually  made  under  color  of  their 
order  was  the  redeeming,  raising  and  filling  in  of  upward  of 
seventy  aci-es  of  sunken  land,  at  an  expense  of  several 
hundred  thousand  dollais  while  the  expense  incurred  for  the 
construction  of  drains  was  only  about  $5,000.  The  only 
power  conferred  upon  the  board  of  health  is  to  direct  the 
draining  of  land  by  means  other  than  sewers.  The  second 
section  prescribes  how  the  lands  mfkyh^sodrainedy  that  is  by 
a  properly  constructed  blind  drain  ;  and  the  only  authority 
to  assess  is  in  section  third,  that  all  lands  benefited  by  said 
drain  shall  be  liable  to  assessment,  but  the  area  of  assessment 
is  restricted  to  the  laud  between  said  drain  and  the  adjacent 
streets  and  avenues,  and  the  assessment  is  to  be  pro  rata  in 
proportion  to  the  benefit  derived  from  the  construction  of 
said  drain.  The  intent  evidently  Wiis  to  provide  an  expe- 
ditious mode  of  removing  surface  water  injurious  to  the  public 
health  where  that  end  could  be  attained  by  the  construction 
of  drains  in  the  manner  described  in  the  act.  It  may  be  that 
some  filling  might  be  necessary  as  incidental  to  the  construc- 
tion of  such  drains,  but  it  cannot  be  pretended  that  the 
raising  of  the  vast  number  of  sunken  lots  involved  in  the  im- 
provement in  question  was  incidental  to  the  construction  of 
the  drains.  The  drains  were  a  comparatively  insignificant 
part  of  the  work  done,  and  on  many  of  the  blocks  filled  in 
and  raised,  no  dizains  whatever  were  constructed.     The  work 
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was  a  permanent  improvement,  occupying  three  years  in  its 
construction,  and  not  of  the  kind  which  the  board  of  health 
was  authorized  to  direct  in  cases  of  emergency. 

The  filling  in  of  sunken  lots  is  provided  for  by  another 
statute,  which  has  not  been  followed  in  the  present  case,  and 
which  provides  a  rule  for  assessing  the  expense,  veiy  differ- 
ent from  that  adopted  by  the  commissioner  of  public  works 
in  this  case.  By  the  act  of  April  9,  1813  (2  R  L.,  342), 
ample  powers  are  given  to  tlie  corporation  of  the  city  of 
New  York  to  make  the  improvement  which  has  been  made 
under  color  of  the  order  of  the  board  of  health.  By  section 
267  of  that  act  (2  R.  L.,  445),  the  Mayor,  etc.,  in  Common 
Council  convened  are  empowered  among  other  things  to 
make  ordinances  for  filling  up,  draining  and  regulating 
grounds  that  are  sunken,  damp,  or  unwholesome,  or  which 
they  may  deem  proper  to  fill  up,  drain,  raise,  lower  or  regu- 
late, and  also  for  causing  all  such  lots  of  ground  adjoining  to 
Hudson's  river  or  to  the  East  river  or  Sound  as  they  may 
from  time  to  time  think  proper,  to  be  filled  up  with  whole- 
some earth  or  other  solid  material,  and  for  compelluig  the 
proprietors  of  such  lands  to  make  bulk-heads  and  raise  and 
fill  up  the  lots,  etc.  Section  270  provides  that  the  corponi- 
tion  may  in  all  cases  when  they  deem  it  necessar)"  for  the 
more  speedy  execution  of  said  ordinances,  cause  the  work  to 
be  done  at  their  own  expense,  on  account  of  the  persons  upon 
w^hom  the  same  may  be  assessed,  and  levy  the  same  with 
interest  and  costs  on  the  goods  and  chattels  of  the  proprietors 
or  occupants  of  the  property  upon  or  by  reason  of  which 
such  sum  shall  have  been  assessed,  or  recover  it  by  action 
from  the  persons  on  whose  account  the  expense  shall  have : 
been  incurred,  and  by  section  271  the  expenses  thus  paid  by 
the  corporation  on  account  of  others  are  made  a  lien  upon 
their  property. 

Under  this  statute  the  proprietors  are  made  to  pay  the 
expense  of  filling  up  and  raising  or  redeeming  their  own 
property,  and  it  is  not,  as  in  the  present  case,  charged  upon 
their  neighboi'S.     The  appellant  in  the  present  case  is  made 
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to  contribute  j?ro  rata  to  the  total  expense  of  filling,  without 
Inference  to  the  question  whether  his  own  lot  required 
filling  or  not,  or  what  proi)ortion  of  filling  was  done  upon  it 
or  on  his  account.  From  the  statement  annexed  to  the  assess- 
ment roll,  which  is  printed  in  the  appellant's  points,  and 
therein  stated  to  have  been  put  in  evidence,  it  appears  that 
on  some  of  the  nineteen  blocks  on  which  filling  was  done 
there  wei*e  respectively  636  yards,  1400  yards,  3983  yards  and 
4914  yards  of  filling,  while  on  other  blocks  the  amounts  run 
up  to  35,284,  36,765,  39,295  and  41,739  yards  respectively, 
and  yet  the  total  amount  of  filling  on  all  the  blocks,  aggre- 
gating 431,619  cubic  yards  is  included  in  one  assessment  and 
every  lot  is  charged  with  its  proportion.  By  this  means, 
although  if  the  land  had  been  so  situated  as  to  be  capable  of 
being  drained,  the  average  cost  per  lot  of  all  the  drain  con- 
structed would  be  about  five  dollars,  the  assessment  upon 
each  lot  of  the  petitioner  is  $325,  and  in  the  total  assessment 
is  included  the  cost  of  filling  in  seven  blocks  of  land  on  which 
no  drain  whatever  was  built,  and  on  which  the  petitioner's 
propei-ty  was  not  situiited.  The  drainage  act  of  1871  con- 
tains no  authority  for  such  an  assessment  even  if  the  extra- 
ordinary proposition  could  be  maintained  that  the  filling  in 
in  question  was  merely  an  incident  to  the  construction  of  the 
drain,  for  the  drainage  act  limits  the  area  of  assessment  for 
each  drain  constructed,  to  the  blocks  through  which  it  runs, 
consequently  the  petitionei-^s  lot  could  not  be  legally  assessed 
under  that  act  for  the  coustrilction  of  drains  on  other  blocks 
than  that  on  which  his  lot  was  situated,  or  at  all  events  than 
through  which  the  same  drain  ran.  There  is  no  authority 
for  mingling  in  one  assessment  the  cost  of  drains  running 
between  difierent  streets,  for  the  express  provision  applicable 
to  every  drain  constructed  under  that  act  is  that  the  assess- 
ment shall  be  upon  the  lands  benefited  "  to  a  distance  frc^m 
said  drain  included  between  the  adjacent  streets  and  avenues 
thereto.  ** 

I  can  find  no  law  under  which  the  assessment  in  question 
can  be  sustained.     I  concur  in  the  opuiions  of  Lawrence,  J. 
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at  Spee^ial  Term,  and  of  the  General  Term,  that  the  filling  in 
in  ques^#ion  was  not  authorized  by  the  act  of  1871.  There 
is  nothhig  in  that  act  which  purports  to  transfer  to  the  board 
of  health  the  powers  of  the  Common  Council  in  that  respect, 
or  to  'change  the  principle  of  assessment  for  such  work  pro- 
vided by  the  act  of  18 13.  Much  of  the  land  filled  in  consisted 
of  the  siilt  mai'shes  adjacent  to  the  Esist  river,  for  the  redemp- 
tion of  which  express  provision  is  made  in  that  act.  But  on 
any  co;istruction  of  the  statute  of  1871  the  assessment  waA 
aot  laid  in  the  manner  therein  prescribed. 

The  order  should  be  affirmed* 

All  concur. 

Order  affirmed. 
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jA3fES  J.  W.  Dawley,  Appellant,   v.   John  P*  Brown, 

Eespondent. 

To  avoid  a  deed  for  champerty  under  the  statute  (1  R.  S.,  739,  §  147)^ 
actualf  not  constructive,  adverse  poBsesraon  in  anothei-  is  required. 

It  mufit  also  appear  that  at  the  time  of  the  delivery  of  the  deed  the  landa 
were  in  the  actual  i^ossession  of  a  pei-son  claiming^  ''under  a  title 
adverse  to  the  gi'antor/'  It  is  not  enough  that  he  claims  title ;  he  must 
claim  under  some  specific  title,  which  must  be  disclosed,  so  that  the 
court  may  see  that  it  is  adverse  to  that  of  the  grantor  in  the  deed  assailed. 

The  requirement  that  to  sustain  a  plea  of  a  former  action  pending  it  must 
appear  to  the  co\irt  that  the  first  action  was  for  the  same  cause  as  the 
second,  is  to  be  strictly  enforced ;  it  is  not  enough  that  ihe  piroperty  in 
controversy  in  both  actions  is  the  same. 

The  rule  is  the  same  in  actions  of  ejectment. 

A  judgment  in  ejectment  is  only  condusave,  under  the  statute  (2  R.  S.,  235, 
$  36),  as  to  the  title  litigated  and  established  in  the  adion ;  it  is  not  the 
recoveiy  which  constitutes  an  estoppel  in  a  subsequent  action,  but  the 
decision  of  the  question  which  was  in  contestation  between  the  parties. 

8o,  also,  in  case  of  a  plea  of  a  former  suit  pending  in  an  action  of  ejectment, 
the  point  is  whether  the  same  title  is  sought  to  be  litigated  in  both 
actions ;  if  not,  the  former  action  is  not  a  bar. 

In  an  action  of  ejectment  plaintiff  claimed  under  a  demise  from  his  father^ 
a  deed  from  himself  to  C,  in  March,  1857,  and  a  reconveyance  from  0. 
in  July  16,  1869.  It  appeared  that  a  former  action  was  commenced  l)y 
plaintiff^  after  his  deed  to  C.  and  before  tbe  reconveyance^  againaib 
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defendant,  one  F.,  and  others.  What  the  original  complaint  was  did 
not  appear.  The  default  of  defendant  and  "F.  was  entered  therein  July 
6»  1869,  and  by  an  ex  parte  order  the  summons  and  complaint  were 
amended  by  striking  out  the  names  of  all  the  defendants  therein  except 
the  defendant  hei'e  and  F.,  and  by  making  the  complaint  one  in  eject- 
ment, for  lands  including  the  premises  claimed  in  this  action,  and  judg- 
ment was  thei*eupon  entered  against  defendant  and  F.  for  the  recovery 
of  the  said  lands.  A  writ  of  possession  was  issued,  and  on  the  same 
day  plaintiff  went  with  the  sheriff  upon  the  lands,  to  be  put  in  posses- 
sion, when  defendant  and  two  other  persons  in  poBsesBion  of  part  of  the 
lands,  attoiTied  in  writing  to  plaintiff,  and  the  sheriff  made  return  that 
he  had  delivered  full  }X)a6ession  to  plaintiff,  which  return  was  filed  July 
fourteenth.  On  July  twenty-six' b.  nn  order  was  made  vacating  and  set- 
ting Asiilo  naid  judgment,  and  reinstatliLg  defendant  and  F.  in  poseasion. 
HM  that  the  deed  from  C.  to  plaintiff  was  not  void  under  the  btatute 
aforoaald  :  1  st.  As  prior  to  its  date  plaintiff  had  been  put  in  posession 
and  (left  ndnnt  had  attorned  to  him,  which  attornment  was  then  in  force  ; 
the Hubsequent  vacation  cf  iLe  ji^cl^mcct  did  not  relate  latk  ^o  as 
to  make  the  rleod  void  on  the  gpK)und  that  defendant  was  then  hoUling 
adversflx'.  2d,  Because  it  did  not  appear  that  defendant  claimed  under 
any  spet-iffti  title  adverse  to  that  of  G. 

Defendant  set  up  the  i)endency  of  the  former  action  as  a  bar.  i/eW, 
untenable,  as  at  the  time  of  briu((ing  tht»  former  action  the  title  wan  in 
C,  anil  t'je  Hubseqtiently  acquired  title  of  plaintiff  from  C.  could  not 
avail  him  in  that  a-tion,  it  was,  therefore,  necesftary  to  bring  a  new  action 
to  recover  ujon  tbat  t.tle  ;  that  although  if  the  plaintiff  had  evidenc^ 
which  wonl  I  snata  n  the  first  action,  the  same  evidence  might  entitle  him 
to  recover  in  the  second,  the  evidence  upon  which  he  relied  in  the  second 
would  nnt  xufitain  the  first. 

Dawlty  V.  Brtitcn  (9  Hun,  461),  reversed. 

(4rirued^«vember  26, 1879 ;  decided  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Tei*m  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  defendant,  entered  upon  an  order 
nonsuiting  plaintiff  on  trial.     (Reported  below,  9  Hun,  461.) 

Thi3  was  an  action  of  ejectment  to  recover  possession  of 
certain  premises  situate  in  Monroe  county.  Defendant  set 
up  as  a  defense  a  former  suit  pending. 

The  facts  are  sufficiently  stated  in  the  opinion. 

John  Van  Voorhis^  for  appellant.  The  present  action  is 
not  abated  by  the  pendency  of  the  former  action.  (Code, 
§  144,  sub.  3;  Meyer  v.  McCollum,  28  Barb.,  230;  Barrom 
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V.  Kildredy  4  Wall.,  399;  Brigga  t.  WelU,  12  Barb.,  567; 
Ryers  v.  Re^py,  25  Wend.,  432;  Code,  §  135,  sub.  1.)  The 
test  of  the  identity  of  two  causes  of  action  is  the  evidence  to 
sustain  them.  If  the  causes  of  actiou  are  identical  the  same 
T  evidence  will  sustain  both.  (Stowell  v.  Chamberlain,  60 
N.  Y.,  272j  liice  v.  Knif,  7  J.  K.,  20;  Johnson  v.  Smith,  8  id., 
383;  Millei"  v.  Manice,  6  Hill,  114;  Ghregory  v.  BurraU,  2 
Ed.  Chy.,  416;  Martin  v.  Kennedy,  2  Bos.  &  Pul.,  71;  S.  C, 
affid.,  38  N.  Y.,  83;  KUchen  v.  Campbell,  37  or  13  WiK, 
304;  Cfe^p^  V.  Dearborn,  12  Q.  B.,  576;  Crocker  v.  liotUoHy 
Dudley,  254 ;  Hunter  v.  Stewart,  31  L,  I.  Chy.,  346  ; 
Taylor  v.  Castle,  42  Cal.,  371;  Cameron  v.  Braine,  45  Ala., 
262;  Perry  v.  Foote,  36  Conn.,  102;  Frceman  on  Judgments, 
§  259;  TTard  v.  jS:e&ey,  16  Abb.,  98;  affid.,  38  N.  Y.,  83; 
Bitter  v.  TFbr^A,  1  N.  Y.  S.  C.  Rep.,  410;  Camjenm  v. 
Braine,  45  Ala.,  262;  Barrows  v.  Kildred^  4  Wall.,  399; 
^i/ii/m  C%y  Bank  v.  Leonard,  20  How.,  193,  196;  Smith 
Y.  Brition,  2  T.  &  C,  489;  jyean  v.  Eldridge,  29  How., 
218;  iean  v.  /S^aZ^er,  4  Rob.,  239;  I'affts  v.  Braided,  1 
Abb.,  83;  0?ar^  v.  /Slfory,  29  Barb.,  295;  Jay  v.  Martin,  2 
Duer,  654;  T/mrsfon  v.  JTeny,  1  Abb.,  126;  Cameron  T. 
rowngr,  6  How.,  372;  Wheeler  v.  DaAm,  12  id.,  537.)  A 
plea  of  a  former  action  pending  as  a  bar  cannot  be  used  as  a 
plea  in  abatement.  {Oompton  v.  Creen,  9  How.,  228;  Beels 
V.  Cameron,  3  How.  Pr.  R.,  414;  AveriU  v.  Patterson^  10 
N.  Y.,  500;  Fry  v.  Bennett,  5  Sand.,  54;  Malhe^os  v,  Beachy 
5  id,,  264;  ^ye/-^  v.  Covill,  10  Barb.,  260;  ^r/^rer  v.  Tib- 
bets,  2  Abb.  [U.  S.],  97.)  Matter  in  abatement  may  now 
be  joined  in  the  same  answer  with  a  defense  in  bar,  but  the 
court  must  find  separately  upon  such  defenses.  {Gardtnei" 
V.  Clark,  21  N.  Y.,  399.)  The  statute  as  to  champerty  is  only 
available  to  a  person  **  in  the  actual  posse&sion"  and  claim- 
ing under  a  "  title."  (1  R.  S.  [Edm.  ed.],  690,  §  147.)  The 
sheriff's  return  is  conclusive  evidence  of  the  facts  stated  in  it. 
(Crocker  on  Sheriffs,  §  44;  Putnam  v.  Man,  3  Wend*,  202; 
Allen  V.  Marten,  10 id.,  300;  Boonier  v.  Lane,  10  id.,  525;  Cal. 
Ins.  Co.  V.  ForcCy  8  How.,  353;  Townsend  v.  Olin^b  Wend., 
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209;  WatsououSherifis,  72;  Alien  on  Sheriffs,  57;  Bowen  & 
HiU's  Notes,  1085;  Hj/akell  v.  Givze,  7  Serg.  &  Rawle,  371; 
Button  V.  Tracy,  4  Coim.,  79.)  Oue  who  has  entered  by  force 
may  defend  his  possession  by  showing  title.  {Jlyait  v.  Wood, 
4  J.  R,  150;  Ives  v.  Ives,  13  id.,  235.)  As  a  foundation  for 
champerty  a  party  must  be  in  possession  under  a  title,  avoid 
deed  is  no  title.  (Crary  v.  Goodnvan,  22  N.  Y.,  170;  Liv- 
ingston V.  Pe:ru  Iron  Co,,  9  Wend.,  512,  624;  Varvderwinl 
V.  Gould,  36  N.  Y.,  643;  Fish  v.  Fish,  39  Barb.,  513;  Orary 
V.  Goodman,  22  N.  Y.,  170;  Tyler  v.  Ileldon,  46  Barb., 
439-465;  Webb  v.  Bendon,  21  Wend.,  99;  Preston  y.Hunty 
7  id.,  53;  McKyring  v.  Bull,  16  N.  Y.,  297;  Codd  y.  Rath- 
bane,  19  id.,  37;  Pepper  v.  Haight,  20  Barb.,  429.) 

• 
W.  H,  Adams,  for  respondent.  Plaintiff  was  properly 
nonsuited  on  the  ground  of  a  foiiner  action  pending.  (65 
Barb.,  107;  9  Hun,  461;  Livingston  v.  Kane,  3  Johns.  Chy., 
224;  Sawyer  v.  Wood,  3  id.,  416;  Groshan  v.  Lyon,  16 
Barb.,  461;  Ogden  v.  Bodle,  2  Ducr,  611;  Butler  v.  Wehle, 
6  N.  Y.  Sup.  Ct.  Rep.,  241;  Montis  v.  Rexfard,  18  N.  Y., 
552.) 

Bapallo,  J.  The  title  proved  by  the  plaintiff  on  the 
trial  of  this  action,  was  a  devise  from  his  father  to  the  plain- 
tiff and  his  brother,  a  quit-claim  from  the  brother  to  plaintiff, 
a  deed  from  plaintiff  to  one  Culver  in  March,  1857,  and  a 
reconveyance  from  Culver  to  the  j^luintiff,  dated  and  acknowl- 
edged on  the  17th  of  July,  1869.  This  action  was  commenced 
in  April,  1870. 

It  appeared  upon  the  trial  that  before  the  commencement 
of  this  action,  and  after  the  conveyance  from  plaintiff  to  Cul- 
ver, but  before  the  reconveyance,  the  plaintiff*  had  brought 
another  action,  against  the  defendant  and  Greorge  D.  Fox  and 
various  other  pei*sons.  For  what  cause  that  action  was  origin- 
ally brought  does  not  appear,  the  original  complaint  not  being 
contained  in  tlie  printed  Ciise  on  this  appeal.  It  appears, 
however,  from  the  jud<xment-roU  in  tlmt  action,  which  was 
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X)ut  in  evidence,  that  the  plaintiff,  on  the  6th  of  July,  1869, 
entered  the  default  of  the  defendants  Bix)wn  and  Fox  for  not 
appearing  or  answering,  and  obtained  an  exparte  order  amend- 
ing the  Bunnnons  and  complaint  by  striking  out  the  names  of  all 
the  defendants  except  Fox,  and  Brown  the  defendant  in  this 
action,  and  by  inseiting  a  claim  for  the  possession  of  the 
premises  described  in  the  complaint,  without  mesne  profits. 
And  by  the  same  order  it  was  dii*ected  that  the  plaintiff  have 
judgment  for  the  possession  of  the  premises  described  hi  the 
original  complaint,  and  adjudging  that  he  was  the  owner  of 
the  same  in  fee  simple,  absolute,  and  w^ith  costs. 

The  amended  complauit  as  contained  in  the  judgment-roll 
is  a  simple  complaint  in  ejectment  for  eighty-two  acres  of 
land.  It  seems  to  have  been  assumed  on  ^he  trial  of  the 
present  action,  though  the  fact  does  not  appear  in  any 
manner,  that  the  premises  claimed  herein,  which  consist  of 
forty-eight  acres,  were  part  of  the  eighty-two  acres,  claimed 
in  the  first  action. 

Pursuant  to  the  order  before  mentioned  judgment  by 
default  was  on  the  6th  day  of  July,  1869,  entered  by  the 
plaintiff  against  Brown  and  Fox  for  the  recovery  of  posses- 
sion of  the  eighty-two  acres  and  a  writ  of  possession  was 
issued  thereon  on  the  same  day,  and  on  the  8th  of  July, 
1869,  the  sheriff  made  return  that  he  had  on  the  7th  of  July, 
1869,  delivered  to  the  plaintiff  full  and  comj)lete  possession 
of  the  real  property  in  the  writ  described,  which  return  was 
filed  on  the  14th  of  July,  1869. 

It  further  appeared  in  evidence  tliat  on  the  7th  of  July, 
1869,  the  plaintiff  went  on  the  land  Avith  the  sheriff,  to  be 
l^ut  in  possession,  and  that  the  defendant  Brown  and  two 
other  persons  occupying  parts  of  the  pi^mises  attorned  in 
writing  to  the  plaintiff. 

Afterwards,  on  the  26th  of  July,  1869,  an  order  was  made 
vacating  and  setting  aside  the  l)efore-n9Lentioned  judgment 
for  iiTegularity,  and  reinstating  Brown  and  Fox  in  the  pos- 
session of  the  premises.  What  the  irregularity  was,  for 
which  the  judgment  was  vacated,  is  not  stated  in  the  oasei 
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but  it  may  be  assamed  to  be  that  the  judgment  had  beeu 
entered  in  disi'egard  of  the  provision  that  ui)on  a  default  the 
plaintiff  cannot  enter  judgment  for  any  further  or  other 
relief  than  demanded  in  the  complaint. 

This  order  did  not  however  set  aside  the  amended  com- 
plaint, nor  the  order  allowing  the  amendment.  It  conse- 
quently left  the  action  pending  as  an  action  by  the  plaintitf 
against  Fox  and  Brown  for  the  recovery  of  the  eighty-two 
acrcs  described  in  the  amended  complaint. 

The  defendant  set  up  the  pendency  of  that  action  as  a 
defense  to  the  present  one.  He  also  claimed  that  the  deed 
from  Culver  to  the  plaintiff,  was  void  for  champerty,  on  the 
ground  that  at  the  time  it  was  executed  the  land  was  held 
adversely  by  the  defendant. 

At  the  trial  a  nonsuit  was  granted  solely  on  the  ground 
first  stated.  Tiiis  nonsuit  was  sustained  by  the  majority  of 
the  court  at  the  General  Term  on  the  gi*ound  that  the  deed  from 
Culver  was  void  for  champerty  and  therefore  the  plaintiff  could 
only  rely  on  the  title  claimed  by  him  in  the  former  8uit»  and 
consequently  the  cause  of  action  was  the  same,  and  also  that 
the  plaintiff  had  shown  title  out  of  himself  by  introducing 
the  deed  to  Culver  in  evidence,  and  the  reconveyance  by 
Culver,  being  void  for  champerty,  did  not  reinvest  the  plain- 
tiff with  the  title. 

We  camiot  concur  in  the  view  that  the  deed  from  Culver 
to  the  plaintiff  was  shown  to  be  void  under  the  statute.  In 
the  fii-st  place,  at  the  time  of  its  date,  July  seventeenth,  the 
plaintiff  had  been  put  in  possession,  aikl  the  defendant  had 
attorned  to  him.  The  judgment  under  which  he  had  thus 
gained  possession  was  afterwards  vacated  for  irregularity, 
but  there  was  no  proof  or  allegation  of  any  fraud.  While 
thus  in  j)ossession,  and  after  the  defendant  had  attorned  to 
him,  he  obtained  his  deed  from  Culver.  The  subsequent 
vacatur  of  the  judgment  did  not,  we  think,  relate  back  so  as 
to  avoid  this  deed,  on  the  ground  that  Brown  was  at 
the  time  holding  adversely.  His  attornment  was  then  in 
foi*ce,  and  the  order  which  he  subsequently  obtained  to  re-in- 
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state  him  in  possession  concedes  that  he  was  out  of  possession. 
An  actual  and  not  a  constructive  adverse  possession  is 
required  by  the  statute  to  avoid  a  deed.  But  there  is  a 
further  and  conclusive  answer  to  the  defendant's  chiim  in  this 
respect,  so  fur  a»  the  facts  appear  in  the  present  case.  To 
render  a  deed  void  under  the  statute,  it  must  appear  that  at 
the  time  of  the  deliveiy  thei'eof  the  lands  were  in  the  actual 
possession  of  a  person  claiming  '^  under  a  title  adverse  to  that 
of  the  gmntor."  It  must  therefore  be  shown  under  what 
title  the  pei*son  in  possession  claims.  It  is  not  enough 
that  he  claims  title.  He  must  claim  under  some  specific 
title.  What  the  title  is  must  be  disclosed,  that  the  court  may 
see  tliat  it  is  adverse  to  that  of  the  gi*antor  in  the  deed 
assailed.  (CVary  v.  Goodman,  22  N.  Y.,  170.)  Now  there 
is  nothiug  in  this  case  to  show  that  Brown  claimed  any  title 
adverse  to  that  of  Culver,  the  grantor  of  the  plaintiff.  The 
only  evidence  on  the  subject  is  the  testimony  of  the  plaintiff, 
who  states  that  he  was  in  possession  until  about  1860  ;  that 
one  Sage  then  took  possession,  and  that  after  him  Brown 
came  into  possession.  It  does  not  appear  that  Brown  had 
any  color  of  title,  or  that  he  claimed  any  specific  title, 
and  indeed  I  do  not  find  proof  of  any  claim  of  title  what- 
ever on  the  part  of  Brown.  For  all  that  appears  he  had  a 
mere  naked  possession,  and  the  presumption  would  be  that 
he  held  under  Culver,  who  was  apparently  the  owner  of  the 
legal  title.  The  evidence  discloses  no  ground  for  assailing 
the  deed  from  Culver  to  the  plaintiff  on  the  ground  of 
champerty. 

As  the  case  stood  when  the  nonsuit  was  granted,  the  plain- 
tiff had  no  title  to  the  premises  in  dispute  at  the  time  of 
bringing  the  first  action,  the  title  being  then  in  Culver,  but 
he  had  afterwards  obtained  title  from  Culver.  This  subse- 
quently acquired  title  would  not  have  availed  him  in  the  first 
action,  for  the  issue  there  wiis  whether  he  was  entitled  to  the 
land  at  the  time  the  action  was  commenced.  He  must 
necessarily  bring  a  new  action,  in  order  to  recover  upon  the 
title  obtained  fiom  Culver.     Aside  from  some  technical 
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points  mised  by  the  appellant,  as  to  which  we  concur  in  the 
opinion  at  General  Term,  the  otily  important  question  in  the 
case  is  whether  the  pendency  of  the  first  action  is,  under 
the  circumstances,  a  defense  to  the  second,  and  this  question 
is  not  free  from  difficulty. 

It  is  very  clear  that  a  judgment  in  favor  of  the  defendant 
in  the  first  action  would  not  have  been  a  bar  to  the  second. 
{Barrows  v.  Kindred,  4  Wall.,  399.)  But  if  the  first  had 
resulted  in  a  judgment  for  the  plaintiff  on  the  ground  of 
some  title  different  from  that  set  up  in  the  second,  the 
defendant  should  not  have  been  subjected  to  the  expense  and 
vexation  of  litigating  two  actions,  by  the  same  party  against 
him,  for  the  recovery  of  the  same  land.  Still  the  rule  of 
law  is  that  the  pendency  of  a  former  action  does  not  abate  a 
second,  unless  both  actions  be  for  the  same  cause  (Code,  §  144; 
New  Code,  §§  488,  498),  and  the  difficulty  lies  in  detennin- 
ing  whether  the  defense  here  interposed  meets  that  require- 
ment. The  test  generally  applied  to  detemime  the  identity 
of  causes  of  action  is  whether  the  same  evidence  would  sup- 
port both  actions.  {Stowell  v.  Chamberlairiy  60  N.  Y.,  272, 
and  cases  cited.)  It  is  also  held  in  that  case,  that  to  make  a 
judgment  in  a  former  action  a  bar,  the  circumstances  must 
be  such  that  the  plaintiff  might  have  recovered  in  the  first 
action  for  the  same  cause  alleged  in  the  second. 

If  the  controlling  test  is  whether  the  same  evidence  will 
support  both  actions  the  defense  must  fail,  for  it  is  apparent 
that  although,  if  the  plaintiff  had  evidence  which  would  sus- 
tain the  first  action,  the  Siime  evidence  might  entitle  him  to 
recover  in  the  second,  yet  the  evidence  upon  which  he  relied 
in  the  second  action  would  not  have  sustained  the  fii*st. 
It  appeal's  affirmatively  in  the  present  action  that  the 
title  was  out  of  the  plaintiff  when  the  former  action  was 
brought.  In  Barrows  v.  Kindred  (4  Wall.,  399),  where  a 
former  judgment  against  the  plaintiff  in  An  action  of  eject- 
ment was  set  up  as  a  bar  to  a  second  action  by  the  same 
plaintiff  to  recover  the  same  property,  (the  statute  of  Illinois 
behig  similar  to  that  of  this  State  as  to  the  conclusiveness  of 
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a  judgment  in  ejectment  on  the  question  of  title)  the  court 
conceded  that  the  former  judgment  was  conclusive  as  to  the 
want  of  title  of  the  plaintiff  at  the  time  of  the  first  action, 
and  was  a  bar  to  a  second  action  attempted  to  be  maintained 
on  the  same  state  of  facts ;  but  that  that  did  not  deprive  the 
plaintiff  of  the  right  to  acquire  a  new  and  distinct  title,  and 
having  done  ^o  he  had  the  same  right  to  assert  it  without 
prejudice  from  the  fonner  suit,  which  would  have  accompa- 
nied the  title  in  the  hands  of  a  stranger,  and  that  such 
subsequently  acquired  title  was  not  involved  in  or  in  any 
way  affected  by  the  prior  litigation.  Under  the  statute  of 
this  State  a  judgment  in  ejectment  is  conclusive  only  as  to  the 
title  established  in  the  action.  (2  R.  S.,  235,  §  36;  Ryersa  v. 
Ilippey,  25  Wend,,  432.)  And  it  may  be  shown  by  parol  on 
what  title  it  was  rendered,  {Briggs  v.  Wells,  12  Barb.,  567.) 
And  a  subsequently  acquired  title  may  be  thus  shown  as  against 
a  former  adjudication.  {Burt  v.  Stemburgh,  4  Cow,,  559.) 
The  title  referred  to  in  the  statute,  as  to  which  the  judgment 
is  conclusive,  is  that  which  was  ac;tually  litigated  and  adjudi- 
cated. (Tyler  on  Ejectment,  632.)  It  is  not  the  former 
recovery  which  constitutes  the  estoppel.  It  is  the  decision  of 
the  question  which  was  in  contestation  between  the  parties,  and 
the  estoppel  rests,  in  ejectment  as  well  as  in  other  cases,  upon 
the  familiar  principle  that  when  the  same  point  has  been  liti- 
gated between  the  same  parties,  and  decided  by  a  court  of 
competent  jurisdiction,  it  cannot  be  again  called  in  question. 
{Bank  v.  Bridges,  11  Rich.  [S.  C],  87.)  The  same  princi- 
ples apply  to  defenses  as  to  the  plaintiff's  title,  and  a  former 
judgment  does  not  deprive  the  defendant  of  the  right  to  set 
up  a  subsequently  acquii'ed  title  as  a  defense.  {Mann  v. 
liogers,  85  Cal.,  316.) 

To  sustain  a  plea  of  a  former  action  jxinding,  it  is  conceded 
that  it  must  appear  to  the  court  that  the  first  action  is  for 
the  same  cause  as  the  second.  This  requirement  is  strictly 
enforced.  It  is  not  enough  that  the  property  in  controversy 
in  both  actions  is  the  same.  {StmceU  v.  CJtamberlain,  60 
N.Y.,  272.)   IwKelseijy.  Ward (16  Abb.  Pi\,  98,  103,  affii-med 
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38  N.  Y.,  83),  it  was  held  at  General  Term,  by  a  very  able 
bench,  Brown,  Lott  and  Schuouax,  that  the  pendency  of 
actions  for  rent,  alleged  to  be  payable  quarterly,  was  no 
defense  to  an  action  for  the  same  rent  under  a  claim  that  it 
-  was  payable  at  the  end  of  the  year. 

As  has  already  been  shown  in  the  present  case,  the  allega* 
tion  that  the  cause  of  action  was  the  same  in  both  actions 
will  not  stand  either  of  the  tests  ordinarily  applied.  A  judg- 
ment for  the  defendant  in  the  first  would  not  bar  the  second. 
The  evidence  to  sustain  the  second  would  not  sustain  the 
first,  and  the  title  in  issue  in  the  second  must  be  different 
from  that  sought  to  be  established  in  the  first,  because  in  the 
second  action  the  plaintifi'^s  chain  of  title  shows  title  out  of 
himself  at  the  time  the  first  was  brought.  There  is  no 
English  authority  precisely  in  point,  for  a  very  good  reason, 
viz. :  that  as  the  action  of  ejectment  at  common  law  deter- 
mined no  question  of  title,  but  was  only  possessory,  a  former 
judgment  or  action  could  not  be  pleaded.  But  much  light 
is  thrown  upon  the  point  by  reference  to  the  practice  of  the 
courts  of  England  in  cases  like  the  present.  It  was  held  at 
a  very  early  day  (1738)  by  the  Court  of  King's  Bench,  in 
Thrustout  V.  Troublesome  (Andrews  Rep.,  297),  that  where, 
during  the  pendency  of  an  action  of  ejectment,  the  plaintiff 
brought  a  second  action  for  the  same  lands  on  the  same  title, 
the  court  would  stay  the  proceedings  in  the  second  action 
till  the  first  was  discontinued  and  the  costs  paid.  This  deci- 
sion has  been  followed  in  later  cases,  and  where  judgment 
has  been  rendered  for  the  defendant  in  the  fii'st  action,  the 
second  will  be  stayed  until  the  co.sts  of  the  firet  are  paid, 
provided  it  appeara  that  the  second  action  turns  upon  the 
same  question  of  title  which  was  dctennined  in  the  first  (jis 
the  validity  of  the  same  will),  though  the  second  action  affect 
different  property.  But  whether  the  case  be  one  of  a  former 
judgment,  or  foimer  action  ponding,  the  material  point  is 
whether  the  same  title  is  sought  to  bo  litigated  in  both 
actions.  {Doe  v.  Bather,  12  Adol.  &  Ell.  [N.  S.],  [12  Q.  B.J, 
941;  Haigh  v.  I\u^,  16  M.  &  W.,  145.)     Unless  the  siinie 
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title  is  involved  in  both  actions  the  relief  will  be  refused.  In 
Doe  Y,  Gustard  (5  Scott  N.  R.,  818),  in  an  action  of  ejectment 
for  forfeiture  for  non-paymect  of  rent,  an  application  for  a 
stay  was  made  on  tlie  ground  that  another  action  previously 
brought  in  respect  of  a  former  forfeiture  of  the  same  proi> 
erty  under  the  same  Icas^  was  pending.  The  application  was 
denied  on  the  ground  that  both  actions  were  not  founded  on 
the  same  title  (as  in  the  case  in  Andrews  Reports),  and  that 
the  rule  on  which  the  motion  was  founded  applied  only  when 
the  two  actions  were  for  the  same  identical  cause. 

We  think  the  plea  of  former  action  pending  should  be 
governed  by  the  siune  principles  as  those  upon  which  thqse 
motions  for  a  stay  were  decided.  An  application  of  thoi^ 
principles  leads  to  a  reversal  of  the  judgments  below. 

The  judgments  of  the  General  Term  and  on  the  nonsuit 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event. 

All  concur. 

Judgments  reversed. 


Elbanor  Territt,  Respondent,  v.  Randall  G.  Cowex- 

HOVEN,  Appellant. 

• 

In  aix  action  of  ejectment,  plaintiff  claimed  under  a  BheriflT's  deed  on  sale 
on  execution  against  T.,  who  then  owned  the  legal  title.  Summai-y  pi-o- 
ceedings  were  instituted  to  remove  T.  and  defendant,  which  resulted  in 
an  adjudication  in  favor  of  the.  judgment-creditor,  and  a  warrant  of 
removal  was  issued.  T.  thereupon  took  a  lease  of  the  premises,  and 
defendant  executed  a  contract,  whereby  he  agi-eed  not  to  take  any 
advantage  of  the  poesession  of  T.  under  the  lease,  until  the  proceed- 
ings were  reversed.  The  judgment-creditor  in  consequence  refrained 
from  executing  his  warrant.  Held,  that  while  occupying  this  posi' 
tion  the  defendant,  as  well  aa  T.,  was  estopped  from  denying  plain* 
tiff's  title. 

(Submitted  December  1, 1879  ;  decided  Januaiy  18, 1880.) 
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APPEAI4  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  iu  the  second  judieiul  department,  affirming  a  judgment 
of  the  City  Court  of  Brooklyn.* 

This  case  was  i*emoyed  into  the  Supreme  Coml  by  reason 
of  the  incompetency  to  sit  of  a  majority  of  the  judges  of  the 
General  Term  of  the  city  court. 

This  was  an  action  of  ejectment. 

At  and  prior  to  July  12,  1853,  the  premises  in  question 
were  owned  iu  fee  by  Tunis  T,  Cowenhoven,  On  that  day 
a  judgment,  by  confession,  was  entered  against  him  in  favor 
of  one  Territt  An  execution  was  issued  thei*eon,  under 
which  the  premises  in  question  were  sold  to  one  Hart,  who 
assigned  his  certificate  of  sale  to  James  Crombio,  who  received 
the  sheriff's  deed  November  8,  1857,  On  March  20,  1858, 
Crombie  instituted  summary  proceedings  under  the  statute 
before  the  couni^  judge  of  Kings  county  against  said  Tunis 
*  T.  Cowenhoven  and  the  defendant  herein.  The  proceedings 
resulted  in  a  decision  in  favor  of  Crombie,  and  a  warrant  of 
removal  was  issued.  This  warrant  was  not  executed  for  the 
reason  that  Tunis  T.  Cowenhoven  took  a  lease  for  the  premi« 
ses  from  Crombie,  and  the  defendant,  at  the  same  time,  signed 
a  written  instrument  by  which  he  agreed  with  Crombie  that 
he  would,  in  no  way,  take  advantage  of  the  possession  of  his 
father  under  that  lease,  and  would  not  interfere  with  the 
preihises  until  the  summary  proceedings  to  obtain  the  pos- 
session of  the  premises  should  be  reversed.  The  plaintiff 
has  succeeded  to  the  title  and  rights  of  James  Crombie. 
Defendant  proved  that  Tunis  T.  Cowenhoven  executed  to 
him  a  written  contract,  agreeing  to  convey  the  premises, 
dated  April  5,  1857,  and  afterwards  executed  to  him  a  deed 
dated  October  9,  1855,  recorded  November  5,  1857. 

J.  Voorhees^  for  appellant.  The  sale  on  execution  agauist 
T.  T.  Cowenhoven  would  not  affect  defendant's  title.     {Smith 

*  This  case  is  reported  below,  11  Han,  820 ;  after  that  decision  a  re-argament  was 
ordered,  and  upon  suchrc-ar^ment  the  Jadgmont  was  oflirmed  by  the  General 
Term. 
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T,  Gage^  41  Barb.,  61;  HaJLhaway  v.  Page,  34  N.  Y.,  103.) 
Defendant  is  not  estopped  by  the  summary  proceedings  in 
1858.  {Brown  v.  Betta,  13  Wend.,  29.)  Defendant's  agree- 
ment not  to  take  any  advantage  of  T.  T.  Cowenhoven's  pos- 
session under  the  lease  until  the  proceedings  were  reversed, 
did  not  amount  to  an  equitable  estop[)el.  {Davza  v.  Tyler^ 
18  J.  R,  490.) 

m 

D.  P,  Barnard,  for  respondent,  A  judgment  or  decree 
of  a  court  of  competent  jurists  is  final,  not  only  as  to  the 
matters  actually  determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  and  had  decided. 
{La  Guen  v.  Gonvemeur,  1  Johns.  Cas.,  436;  Broom  v. 
Home,  2  Barb.,  586;  Southgate  v.  Montgomery ,  1  Paige, 
41;  Gletsoa  v.  Hoyt,  1  Johns.  Chy.,  543;  Gordon  v.  Buck- 
bet,  3  Cow.,  120;  Burt  v.  Sieinburgh,  4  id.*  559;  Wood  v. 
Jackson,  8  Wend.,  9;  Laiorence  v.  Hunt,  10  id.,  81;  Calkins 
V.  Allerton,  3  Barb.,  175;  Dunckle  v.  WHes,  6  Barb.,  575; 
S.  C,  1  Kern.,  420;  Bakery.  Hand,  13  B-.irb.,  152;  Buck- 
head  v.  Brown,  5  Sandf.  [S.  C],  134;  Klngsland  v.  Spald- 
ing, 3  Barb.  Chy.,  341;  Miller  v.  Manice,  6  Hill,  114;  Doty 
V.  Brown,  4  Cow.,  71;  White  v.  Coa^tsvoorth,  2  Sold.,  137; 
Castle  V.  Ifoyes,  4  Kern.,  329;  Lansing  v.  Jiitssell,  13  Barb., 
510 ;  Barbours  v.  Van  Zandt,  3  Scld.,  523 ;  Embury  v. 
Conner,  3  Coms.,  522;  Mercier  v.  Tlie  I^eople,  25  Wend., 
64;  Van  Wormer\.  Mayor  of  Albany,  15  iil.,  262;  Harris 
V.  Haii^,  36  Barb.,  88;  Hayes  v.  Reese,  34  id.,  151;  Hyatt 
V.  Bates,  3  id.,  308;  S.  C,  40  N.  Y.,  164;  Demoresty.  Darg, 
32  id.,  281;  Kelsey  v.  Ward,  16  Abb.  P.  R.,  98;  Smith  v. 
Hemstreet,  54  N.  Y.,  644;  G^o/e*  v.  Preston,  41  id.j  113; 
Brown  v.  Mayor  of  If.  Y,,  66  id.,  385.)  Defendant  was  as 
much  estopped  by  his  agreement  that  the  premises  should 
be  leased,  and  that  he  would  not  take  advantage  of  the  i)os- 
session  given  by  said  lease  or  interfere  with  the  premises 
until  the  summary  proceedings  were  revei-.seJ,  as  his  father 
would  have  been.  (^Ackley  v.  Dygeii,  33  B:ui).,  176;  Coh- 
man  v.  Beam,  14  Abb.  P.  R.,  38;  Brown  v.  Boioen,  30  N. 
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Y.,  519;  3fanufacturer^  Bank  v.  Hazard^  30  id.,  226;  Big- 
ler  V,  Furman^  58  Barb.,  545;  liemsen  v.  Graves^  41  N.  Y., 
471;  Tompkins  v.  JSnuw^  63  Barb^y  525;  Prevot  v.  Laurence, 
51  N.  Y,,  219.) 

Per  Curiam.  The  proceedings  before  the  county  judge  to 
remove  Tunis  T.  Cowenhovcn  and  the  defendant,  from  the 
possession  of  the  premises  resulted  in  an  adjudication  in 
favor  of  the  judgment-creditor,  and  the  issuing  of  a  warrant 
of  removal.  Upon  presenting  this  warrant  for  execution 
Tunis  T.  Cowenhoveii  took  a  lease  of  the  premises,  and  the 
defendant  Randall  G.  Cowenhovcn,  executed  a  contract 
whercbj'^  he  agreed  not  to  take  any  advantage  of  the  posses- 
sion of  Tunis  under  said  lease,  and  not  to  interfere  with  the 
premises  until  the  proceedings  before  the  county  judge  were 
.  reversed,  whereupon  the  judgment-creditor  refrained  from 
executing  the  warrant.  While  occupying  this  position  we 
tliink  that  the  defendant,  as  well  as  Tunis  Cowenhovcn,  was 
estopped  from  denying  the  title  of  the  plaintiff  in  those  pro- 
ceedings. If  the  proceedings  before  the  county  judge  should 
be  reversed,  thoy  would  not  of  course  affect  the  riglits  of  the 
defendant,  or  if  Tunis  and  the  defendant  should  quit  the 
possession  of  the  premises,  the  defendant  would  then  be  at 
liberty  to  assert  any  right  which  he  had  superior  to  the  rights 
of  the  judgment-creditor.  The  facts  are  somewhat  compli- 
cated. The  deed  to  the  defendant  was  subsequent  to  the 
judgment  under  which  the  plaintilT  claims,  but  if  that  deed 
was  executed  in  pursuance  of  an  executory  contract  of  sale, 
prior  to  the  judgment,  and  especially  if  the  defendant  was 
in  possession  under  such  contract,  the  defendant's  rights 
would  be  superior  to  those  of  the  judgment-creditor.  We  do 
not  deem  it  necessary  to  determine  what  effect,  if  any,  the 
adjudication  before  the  county  judge  would  have  upon  this 
equitable  right  All  that  we  intend  to  decide  is,  that  the 
defendant,  while  occupying  the  position  he  did,  and  while 
Tunis  occupied  the  premises  under  the  lease,  was  estopped 
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from  denyiug  the  title  of  the  plaintiff,  who  succeeded  to 
the  rights  of  the  judgment-creditor. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Cornelia    Losee   ct  al.,   Executoi's,   etc.,  Appellants,  v. 
Daniel  A.  Bullakd,  Impleaded,  etc.,  Ecspondent. 

Where  a  trustee  of  a  mannfactaring  corporation  has  become  liable  for  a 
debt  of  the  corporation,  because  of  failure  to  make  and  file  an  annual 
statement  as  required  by  the  statute  (}  12,  chap.  40,  Laws  of  184S),  the 
statute  of  limitations  then  begins  to  run  as  to  that  debt,  and  the  lig'ht 
of  action  is  banned  in  three  yeara  thereafter,  although  the  default  is  con- 
tinued duiing  successive  years ;  the  continuance  of  the  default  does  not 
revive  the  liability  or  create  a  new  one. 

Boughton  v.  Otis  (21  N.  T.,  264),  distinguished. 

A  technical  dissolution  of  such  a  corporation  is  not  necessary  to  relieve  a 
trustee  fi*om  the  consequences  of  not  filing  an  annusil  statement  there- 
after ;  it  is  sufficient  if  the  organization  has  been  practically  abandoned. 

A  judgment  was  obtained  against  a  manufacturing  coiporation  in  1867 ; 
no  annual  statement  was  thereafter  filed.  The  company  was  organized 
in  1863,  with  three  tioistees ;  no  officera  wei*e  thereafter  elected ;  it 
ceased  to  do  business  in  1S65.  In  1870  two  of  the  three  ti-ustees  sold 
out  their  stock  to  their  co-trustee  and  never  afterwai'ds  acted,  the  thinl 
trustee  was,  frem  the  time  of  the  purehase,  the  sole  stockholder.  The 
only  act  done  by  him  thereafter  was  the  payment  of  a  debt  of  the  corporation 
incurred  in  1S65.  This  action  was  brought  in  June,  1875.  Heldf  that  the 
corporation  was  pi*actically  abandoned,  and  the  statutoiy  requii-ement 
as  to  filing  repoi-ts  had  no  application  to  it ;  that  even  if  successive  defaults 
could  continue  or  renew  the  liability,  no  default  was  shown  to  have  been 
committed  within  thi'ee  years  before  the  commencement  of  this  action. 

Sanborn  v.  Lefferts  (58  N.  Y.,  179),  distinguished. 

(Argued  December  5, 1879 ;  decided  Januaiy  13, 1880.) 

Appeal  from  judgment  of  the  General  Tcmi  of  the 
Supreme  Court,  in  the  third  judicial  department,  affiiming 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  against  defendants  as  trustees  of  the 
Saratoga  Paper  Company,  to  recover  the  amount  of  a  judg- 
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ment  obtained  by  Henry  Losec,  plaintifl^'  testator,  against 
said  company,  ou  the  ground  of  alleged  failure  on  the  part 
of  defendants,  as  trustees,  to  make  and  file  the  annual  state- 
ments i-cquircd  by  the  general  manufacturing  act  (§  12,  chap. 
40,  Laws  of  1848), 

The  judgment  against  the  company  was  recovered  in  1867, 
it  was  for  injuries  sustained  by  said  Losee  by  means  of  the 
explosion  of  a  boiler  belonging  to  the  company. 

The  further  facts  appear  in  the  opinion. 

A.  Pondj  for  appellants.  It  was  error  to  hold  that  the 
plaintifl^'  claim  was  barred  by  the  statute  of  limitations. 
(3  E.  S.  at  Large,  735,  §  12;  Laws  1848,  chap.  40,  p.  57, 
§  12;  Whitney  v.  Barlow,  62  N.  Y.,  62;  Jones  v.  HarloWj 
id.,  202,  206;  Boughtan  v.  Otis,  21  id.,  261,  264;  Shaler 
Co.  V.  Bliss,  27  id.,  297;  Nimmons  v.  Taj>pan,  2  Swee.,  652.) 
The  coiporation  could  only  be  relieved  of  the  duty  ta  make 
and  file  its  annual  report  by  a  regular  judicial  dissolution  of 
it.  {Sanborn  v.  Lefferts,  58  Jf.  Y.,  179:  Denning  v. 
PulestoTi,  55  id.,  655;  3  J.  &  S.,  309;  Carey  v.  Schoharie, 
4  N.  Y.  [S.  C],  285;  Willett  v.  White,  25  N.  Y.,  581; 
Jfzmmons  v.  Tajppan,  2  Swee.,  652,  650;  lieed  v.  Keese,  60 
K  Y.,  616;  5  J.  &  S.,  269.) 

JE.  F.  Bullard,  for  respondent.  This  action  was  barred 
by  the  three  years  statute  of  limitations.  {Merchant^  Bank 
v.  Bliss,  35  N.  Y.,  412;  Bmghton  v.  Otis,  21  id.,  262;  62 
id.,  202;  Cameron  v.  Seaman,  69  id.,  396.)  A  judgment 
against  the  c()r2)oration  is  not  evidence  against  the  trustees. 
(Miller  v.  W/iite,  50  N.  Y.,  137;  Adam^  v.  Mills,  60  id.,  533; 
Jones  v.  Barlow,  62  id.,  202.)  Upon  the  sale  by  E.  F.  Bul- 
lard and  Buchanan  of  their  stock  in  May,  1870,  they  ceased 
to  be  trustees  or  officers  of  the  corporation  and  were  no 
longer  liable.  {Sturges  v.  Vanderbilt,  73  N.  Y.,  384;  3 
K.  S.,  733,  §  3;  50  N.  Y.,  137;  A.  &  X.  on  Corps.,  108, 
§  14;  id.,  73(5,  §  3.)  The  cor[)oratioa  was  practically  dis- 
solved by  suspending  its  ordinary  business  in  January,  1865, 
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and  failing  to  resume  within  one  year  thereafter.  (3  E.  S,, 
4G3,  §  38;  Slee  v.  Bloom,  19  J.  K ,  476:  Laws  1811,  chap. 
67,  §  2,  7;  BracU  v.  Benedict,  17  N.  Y.,  96;  Huguenot  Nat. 
Banh  v.  Siudwell,  7  N.  Y. Weekly  Dig.,  448;  74  N.  Y.,  621.) 

Rapallo,  J.  If  the  respondent  ever  became  liable  for  the 
amount  recovered  by  the  plsiintiffs^  testator  against  the  Sarar 
toga  Paper  Company,  such  liability  accrued  and  was  complete 
at  least  as  early  as  the  year  1868,  the  judgment' having  been 
recovered  in  April,  1867,  and  the  statement  required  by  the 
statute  not  having  been  filed  in  January,  1868.  Assuming 
that  this  judgment  then  was  an  existing  debt  of  the  com- 
pany,' for  which  the  omission  to  file  the  statement  rendcrcd 
the  respondent  liable,  this  action  should  have  been  brought 
^vithin  three  years  from  the  time  the  cause  of  action  against 
him  accrued.  {Merchants^  Bank  v.  Bliss,  35  N.  Y.,  412.) 
It  was  not  brought  until  June  5,  1875,  and  Wiis  at  that  time 
clearly  barred  by  the  statute. 

The  appellants  claim  that  the  failure  to  file  the  certificate 
in  each  year  after  1868,  created  a  new  liability  on  the  part 
of  the  defendant,  and  that  consequently  the  default  in  1873 
and  the  subsequent  years  can  be  resorted  to  for  the  purpose 
of  maintaining  this  action  and  avoiding  the  effect  of  the 
statute  of  limitations.  We  think  this  position  untenable,  for 
two  reasons.  In  the  fii-st  place  the  statute  requires  that  the 
action  be  brought  within  three  yeai's  from  the  time  the  cause 
of  action  accrued.  The  action  wasp  for  a  statutory  penalty: 
This  penalty,  if  it  ever  was  incurred,  was  completely  incurred 
in  1868,  and  the  testator  of  the  plaintiffs  could  then  have 
brought  his  action  therefor.  We  do  not  think  that  the  con- 
tinuance of  the  default  in  successive  years  had  the  effect  of 
renewing  the  liability  of  the  respondent,  as  would  a  new 
promise  or  a  payment  on  account,  in  the  case  of  a  liability 
fomided  on  contract.  The  remarks  of  Comstock,  J.,  in 
Baughton  v.  Otis  (21  N.  Y.,  264),  are  not  applicable  to  this 
case.  They  relate  to  the  liability  of  successive  trustees,  for 
the  same  debts,  not  of  tlie  siime  trustee  for  I  he  same  debt 
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by  reafion  of  successive  defaults.  They  do  not  affect  the 
question  whether  a  ti'ustee  havuig  once  become  lial^lo  for  a 
])articular  debt,  the  statute  of  ILmitatioDs  begins  to  run  in  his 
favor  from  that  time  as  to  that  debt,  notwithstanding  that 
the  default  may  be  continued  during  successive  years. 

We  are  also  of  opinion,  however,  that  even  if  successive 
defaults  could  continue  or  renew  the  liability,  no  default 
was. shown  to  have  been  conunittcd  by  tlie  respondent  w^ithiii 
three  yeai's  before  the  commencement  of  this  action.  The 
latest  default  alleged,  of  which  the  appellants  could  on  any 
theory  avail  themselves,  was  the  omission  to  tile  the  state- 
ment in  January^  1873,  this  action  not  having  been  brought 
until  Juno  5,  1875.  It  appears  from  the  findings  that  the 
corporation  ceased  to  do  business  in  1865,  and  that  it  con- 
tracted no  debts  after  that  tiina  That  from  and  after  Janu- 
ary 20,  1865,  it  suspended  its  oixlinary  business  and  never 
has  i-csumed  it,  the  only  act  shown  to  have  been  done 
being  the  payment  by  the  respondent,  in  1872,  of  one  debt 
of  the  company  incurred  i^rior  to  1865,  and  on  which  an 
action  w^is  pending.  That  in  May,  1870,  the  defendants 
Edward  F.  Bullard  and  Coe  S.  Buchanan,  who  were  the 
co-trustees  of  the  company  under  the  original  articles  of  iisso- 
ciation,  sold  all  their  stock  to  the  respondent,  D.  A.  Bullard, 
and  never  aftcrw^ards  acted  as  trustees,  and  that  ff oni  that  date 
the  respondent,  D.  A.  Bullard,  was  the  only  stockholder.  It 
does  not  appear  that  tliere  ever  was  any  election  of  officers 
or  trustees  after  1863  when  the  company  was  organized  and 
Buchanan  was  elected  president ;  and  it  is  found  that  no  f^ 
president  was  ever  afterwards  elected.  Under  these  circum- 
stances we  think  the  corporation  was  practically  abandoned  and 
broken  up,  if  not  technically  dissolved,  and  that  the  statutory 
requirement  had  no  application  to  it.  It  had  not  only  ceased 
business,  but  was  inc:ipable  of  transacting  any.  It  had  no 
trustees  or  officers  who  could  manage  its  affairs,  or  make  the 
required  statement.  All  its  powers  weix?  suspended,  if  not 
finnlly  extinguished.  It  would,  we  think,  be  a  perversion  of 
the  hitent  of  the  statute  in  question  to  visit  its  penalty  upon  a 
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party  upou  the  ground  that  he  had  been  a  trustee  of  a  eorpora- 
tion  thus  situated.  As  said  by  Spencer,  J. ,  in  Slee  v.  Bloom 
(19  J.  R.,  476),  for  all  the  substantial  purposes  of  justice, 
and  in  effect,  the  corporation  was  dissolved.  A  technical  dis- 
solution is  not  necessary  to  relieve  trustees  from  the  conse- 
quences of  not  filing  an  annual  statement.  In  Huguenot  Jf. 
Bank  v.  Studwell  (74  N.  Y.,  621),  it  was  held  that  on  the 
appointment  of  a  receiver,  without  a  final  decree  of  dissolu- 
tion, the  corporation  was  so  far  dissolved  that  thereafter  there 
was  no  duty  upon  the  trustees  to  make  the  annual  i'C[)ort. 
In  Sanboiii  v.  Lefei^ta  (58  N.  Y.,  179),  the  corporation  had 
not,  at  the  time  of  the  default,  even  suspended  its  ordinary 
business  for  one  year ;  the  defendant  hold  over  and  acted  as 
trustee  until  after  the  time  the  annual  statement  should 
have  been  filed,  and  the  action  was  brought  within  three 
years  after  the  first  default.   . 

The  points  discussed  are  quite  sufiicicnt  to  sustain  the 
judgment  without  reference  to  the  question  whether  the 
plaintiff's  testator  was  a  creditor,  for  whose  claim  a  trustee 
could  be  liable  under  the  statute,  or  to  the  point  that  the 
judgment  against  the  corporation  was  not  evidence  of  its 
indebtedness,  as  against  the  trustees. 

By  placing  our  decision  upon  all  the  facts  appearing  in 
the  case  we  do  not  intend  to  intimate  that  the  omission  to 
file  the  statement  in  1868  after  the  corporation  had  discon- 
tinued business  for  three  years  rendered  the  defendant  liable. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed.  ^ 
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J.  Philip  Weyer  et  al.,  Appellants,  v.  William  I^each, 

owner,  impleaded,  etc.,  Bedpoudent. 
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Under  the  Code  of  Civil  Pi-ocedure  ({  1338)»  where  an  oi*der  of  Greneral 
TeiToa,  i-everaing  a  judgment  entered  upon  the  report  of  a  refei-ee,  does 
not  state  that  it  was  made  on  questions  of  fact,  it  will  be  deemed  to  have 
been  made  on  questions  of  law  only. 

Where,  in  a  proceeding  under  the  general  lien  law  (chap.  402,  Laws  of 
1854,  as  amended  by  chap.  558,  Laws  of  1869,  and  chap.  489,  Laws  of 
1873),  to  foreclose  an  alleged  mechanic's  lien,  it  appeal's  that  no  lien  ever 
existed,  a  personal  judgment  cannot  be  I'endei'ed  against  the  owner  of 
the  pi'emises  upon  an  independent  contract  between  him  and  the 
claimant. 

The  proceeding  being  statutory  can  only  be  resorted  to  in  a  case  falling 
within  the  statute,  i.  e,,  where  a  mechanic's  lien  exists.  The  power  to 
i*ender  a  pei*8onal  jiidgment  is  merely  incidental  to  the  main  purpose,  and 
where  it  appeal's  that  no  lien  ever  existed,  the  whole  proceeding  falls. 

Glaciua  v.  Black,  (67  N.  Y.,  563 ;  S.  C  ,  50  id.,  145),  distinguished. 

As  to  whether,  under  said  act,  any  pei'sonal  judgment  can  be  rendered 
except  for  a  deficiency,  qtuBre. 

(Argued  December  5,  1879;  decided  January  13,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme  ^ 
Court,   in  the  thh'd  judicial  department,  reversing  a  judg- 
ment in  favor  of  plainti^  agauist   defendant   Beach,  and 
granting  a  new  trial  as  to  him.     (Reported  l)elovv,  14  Hun, 
231.) 

These  were  proceedings  under  the  genoml  lien  law  to 
foreclose  an  alleged  mechanic's  lien  upon  certsiin  i^rcmises 
owned  by  Beach. 

The  facts  appear  sufficiently  in  the  opinion. 


Erastus  P.  Hart,  for  appellants.  The  personal  judgment 
awarded  and  entei'cd  was  warranted  by  the  facts  found  and 
authorized  by  the  statute,  {^Leonard  v.  Vredenburgh,  8  J.  R., 
29;  4  Cow.,  432;  2N.  Y.  225-229;  21  id.,  412,  419,  420,  427, 
433,  487;  5  Wend.,  235;  55  N.  Y.,  651;  Laws  1854,  chap. 
402,  p.  1086,-  Laws  1860,  chap.  558;  Laws  1873,  chap, 
SiCKELS— Vol.  XXXIV.        52 
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489,  p.  743;  Glactua  v.  Black,  50  N.  Y.,  145,  153,  154; 
67  id.,  563-565;  11  Hun,  91;  50  N.  Y.,  154;  Grantv.  Va7ir 
dercook,  57  Barl).,  165;  MaUbj/Y.  Greene,  1  Keys,  548-552; 
Freeman  \.  Craifie,  3  N.  Y.,  305-308;  Habbellw,  8chreyver, 
56  id.,  604,  605;  15  Abb.  [N.  S.].  300,  306;  Danow  v. 
Morgan,  65  N.  Y.,  333;  Hallahan  v.  Hubert,  bl  id.,  409, 
416-417.) 

David  B.  Hill,  for  respondent.  It  was  error  to  permit  a 
recovery  upon  the  cause  of  action  arising  upon  tiic  alleged 
parol  promise,  because  such  claim  was  improperl}'  joined  in 
this  proceeding.  (Laws  1873,  chap.  489;  Benton  v.  Wich- 
wire,  54  N.  Y.,  226;  MurhlUt  v.  Silvetman,  50  id.,  360; 
Grant  v.  Vandercook,  57  Barb.,  165;  Burroughs  v.  2'ostevan, 
75  N.  Y.,  567  ;  Dowdney  v.  McCullum,  59  N.  Y.,  367; 
Wilson  V.  Palmer,  11  Hun,  325;  Code  Civil  Procedure, 
§  167;  Leary  v.  Gardner,  63  N.  Y.,  624;  Kelsey  v.  JRourke, 
50  How.,  315;  Hallahan  v.  Herbert,  57  N.  Y.,  409.)  Tho 
i*eferee  erred  in  receiving  in  evidence  entries  in  plaintiffs' 
books  made  in  the  absence  of  defendant  Beach.  (Meacham 
V.  Pell,  51  Barb.,  65;  Peck  v.  Von  Kellee,  19  Alb.  L.  J., 
201;  Vosburgh  v.  Thayer,  12  J.  R.,  461;  Ihmlinson  v. 
Bo7'st,  30  Barb.,  42:  Eber  v.  Loinllard,  19  N.  Y.,  229; 
Green  v.  //.  R.  B.  R.  Co.,  32  Barb.,  34;  Woirall  v.  Par^ 
melee,  1  N.  Y.,  519;  C  Sullivan  v.  Roberts,  39  Siipr.  C.  R., 
360;  Clark  v.  CrandaM,  3  Bar)).,  612.)  The  plaintiffs 
acquired  no  lien.  {Oheny  \,  Troy  Hanpital  Association,  65 
N.  Y.  R.,  282;  Prensser  v.  Florence,  51  How.,  385;  Thomp- 
son v.  Yates,  28  id.,  142;  Smith  v.  Cbe,  2  Hilton,  365; 
Schenider  v.  Hobern,  41  How.,  233;  Crane  v.  Genin,  60 
N.  Y.  R.,  131;  Haswelly.  Goodchild,  12  Wend.,  373;  Cbj:  v. 
Broderick,  4  E.  D.  Smith,  721;  Bailey  v.  Johnson,  1  Daly, 
61;  iSmzV/i  v.  Brady,  17  N.  Y.  R.,  173;  Cunningham  v. 
c7w?c«,  20  id.,  486;  Cmyie  v.  Genin,  60  id.,  127;  McMillin 
Seneca  Lake  Co.,  5  Hun.  12;  Lumbard  v.  Syracuse  R,  R. 
Co.,  55  N.  Y.  R.,  491;  Furguson  v.  .««?•/.-,  4  E.  D.  Smith, 
760;  Z^Vm  v.  QUara,  2  E.  D.  Smith,  560.) 
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Kapallo,  J.  The  referee  found  that  ut  the  times  of  the 
filing  of  the  notices  of  lien  by  the  several  claimants  in  this 
proceeding,  notliing  was  due  from  the  respondent  to  Stone 
&  Bassett  the  contractors  to  whom  the  materials  and  labor 
of  said  several  claimants  were  furnished,  and  that  nothing 
afterwards  became  due  to  said  contractors.  Also  that  none 
of  the  payments  which  had  been  made  by  the  respondent  to 
the  contractoi's  were  made  by  collusion,  for  the  purpose  of 
avoiding  or  with  intent  to  avoid  the  provisions  of  the  statute 
in  relation  to  mechanics'  liens.  Upon  these  iindings  the  con- 
clusion necessarily  followed  that  none  of  the  claimants  ever 
acquired  any  lien  upon  the  premises  in  question,  and  that 
the  proceeding  to  enforce  the  alleged  liens  was  without 
foundation. 

The  referee  so  decided,  but  he  rendered  a  personal  judg- 
ment against  Bench  tlie  owlku*  and  respondent,  upon  a 
verbal  agreement  found  to  have  been  made  by  him  with  the 
claimants  Weyer  &  Waltzer  that  he  Beach  would  keep  back 
from  the  paynients  which  should  be  coming  to  the  con- 
ti-actors  imder  the  contract,  enough  to  pay  to  those  claim- 
ants what  sums  the  contiiictors  might  owe  them  for  brick 
delivered,  if  notified  or  posted  in  respect  thereto  by  such 
claimants,  which  agreement  the  referee  found  to  have  been 
broken  by  the  respondent. 

In  the  opinion  at  General  Term  the  reversal  of  the  judg- 
ment was  plticed  upon  two  grounds,  one  of  which  was  that 
thcv  disagreed  with  the  referee  as  to  the  facts,  and  were  of 
opinion  that  the  evidence  established  an  agreement  by  the 
respondent  to  become  surety  for  the  contractors  for  such 
sums  as  they  might  owe  the  claimants  for  brick  furnished, 
and  that  his  undertaking  not  being  in  writing  was  void  by 
the  statute  of  frauds.  The  order  of  reversal,  however,  does 
not  state  that  it  was  made  on  questions  of  fact,  and  it  must 
therefore,  pursuant  to  section  1338  of  the  Code,  bo  deemed 
to  have  made,  not  on  any  question  of  fact,  but  on  questions 
of  law  only.  The  resi)ondent  cannot  therefore  avail  himself 
of  the  view  cf  the  facts  taken  by  the  court  at  General  Term. 
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but  must  abide  by  the  findings  of  the  referee,  they  having 
some  evidence  to  support  them. 

The  other  ground  of  revci-sal  was  that  the  claimants 
having  failed  to  make  out  that  any  lieu  ever  existed,  the 
whole  proceeding  nmst  fall  aud  no  personal  judgment  could 
be  rendered  therein. 

This  point  has  several  times  been  decided  by  this  court. 
The  proceeding  is  statutory  and  can  only  be  resorted  to  in  a 
case  falling  within  the  statute,  that  is,  where  a  mechanics' 
lien  exists.  The  main  object  of  the  proceeding  is  to  enforce 
the  lien,  and  the  power  to  render  a  personal  judgment  is 
merely  incidental  to  the  main  puq)ose,  and  to  avoid  the 
necessity  of  resorting  to  a  separate  action.  But  where  no 
lien  exists,  this  form  of  proceeding  cannot  be  resorted  to  for 
the  purpose  of  enforcing  a  mere  personal  contract  between 
parties,  and  the  unfounded  allegation  of  the  existence  of  the 
lien  does  not  authorize  the  substitution  of  this4iroceeding  in 
place  of  the  proper  common  law  ilction.  If  it  did,  all 
demands  on  contracts  relating  to  building,  and  many  others, 
might  be  enforced  by  proceedings  under  the  statute,  by 
simply  making  the  false  allegation  that  a  lien  had  been 
acquired.  In  BwrougJis  v.  Tostevan  (75  N.  Y.,  567), 
decided  January,  1879,  it  was  held  that  even  where  the 
alleged  lien  wa:s  sought  to  be  enforced  by  action,  pui-suant 
to  the  statute  in  force  in  Kings  county,  a  personal  judgment 
could  not  be  rendered  if  no  lien  was  established. 

In  Gladxia  v.  Black  (G7  N.  Y.,  5G3;  50  id.,  145)  the 
case  arose  under  the  Kings  county  act,  which  expressly 
authorized  a  personal  judgment,  and  the  court  had  acquired 
jurisdiction  of  the  proceeding,  because  a  lien  in  fact  existed 
when  it  was  instituted,  but  oxi)ircd  by  lapse  of  time  during 
its  pendency.  But  in  no  case  has  it  been  held  that  where 
no  lien  ever  existed  the  proceeding  can  be  entertained  for 
the  mere  purpose  of  enfoi-cing  a  pei-sonal  contract. 

The  counsel  for  the  appellants  claims  that  the  decision  of 
the  referee  that  the  claimants  did  not  acquii^e  a  lien  is  open 
for  review  here.     Though  both  parties  appealed  to  the  Gen- 
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eral  Term  from  tho  judgineut  entered  on  the  report  of  the 
referee,  it  was  reversed  only  on  the  appeal  of  tho  rcti])ondeiit 
Beach.  It  does  not  ap[)ear  that  any  disposition  was  made 
of  the  claimants'  appeal.  If  they  desired  to  litigate  again 
the  question  of  lieu,  they  should  have  gone  to  a  new  trial 
instead  of  appealing  from  the  order.  We  see  no  error  how- 
ever in  the  decision  of  tho  referee  on  the  question  of  lien. 

The  main  contention  of  the  counsel  for  the  appellants  is 
that  the  amendments  of  1873  (Laws  of  1873,  chap.  489),  to 
the  lien  law  of  1854,  enlarge  tho  poweis  of  tbe  com-t  in  such 
cases  so  as  to  authorize  a  personal  judgment  though  no  lien 
he  established. 

It  is  to  l>e  observed  that  the  general  lien  law  of  1854  and 
18G9,  under  which  the  proceeding  in  this  cjisc  was  instituted 
(unlike  the  local  lieu  laws  which  have  been  before  us  in  other 
(*iises),  contains  no  express  authority  for  the  rendition  of  any 
personal  juilgment.  The  authority  to  commence  an  action 
by  the  service  of  a  notice  of  the  facts  constituting  the  claim 
is  confined  in  express  terms  to  an  action  to  enforce  the  lien 
created  by  the  filing  and  docketing  of  notice  of  claim  in  the 
county  clerk's  ofiice,  and  the  same  language  is  preserved 
unchanged  in  the  amendments  of  1873.  But  in  those  amend* 
ments  a  provision  is  added  (§  24)  which  enacts  that  the  court 
shall  have  power  "  to  direct  that  judgment  be  entered  for 
any  deficiency  remaining  after  the  enforcement  of  the  judg- 
ment originally  i-endered  against  the  owner  or  other  party 
interested  in  said  premises  affected  thei'eby  }  and  may  issue 
exccuti(m  ag:iinst  other  property,  I'eal  or  personal,  of  such 
owner  or  party  interested  as  aforesaid."  This  is  the  only 
express  power  contained  in  either  act  to  render  a  pei-sonal 
judgment,  and  the  language  of  the  provision  clearly  indi- 
cates that  it  was  not  intended  that  the  proceedings  should 
affect  any  property  other  than  that  upon  which  a  lien  should 
be  established,  except  in  case  of  the  insmfficiency  of  that 
property  to  satisfy  the  lien. 

The  counsel  however  seeks  to  imply  yuch  a  power  from 
other  provisions  in  tha  amendments,  viz.  :    Section  six  pro- 
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vides  that  the  Supremo  Court  or  County  Court  shall  have 
power  to  adjust  and  enforce  all  the  rights  and  equities 
between  all  or  any  of  the  parties,  and  enforce  and  protect 
the  same  by  any  of  the  remedies  usual  in  said  courts.  Sec- 
tion eleven  of  both  acts  provides  that  upon  detault  in  answer 
ing,  the  amount  of  the  claim  shall  bo  assessed  and  judgment 
shall  be  entered  establishing  the  amount  of  the  lien  and 
costs,  and  execution  shall  thereon  issue  in  the  same  manner 
as  on  other  judgments,  except  that  it  shall  direct  the  sale  of 
the  interest  which  the  owner  had  in  the  premises  at  the  time 
of  the  filiniy  of  the  lien.  Section  fourteen  of  the  act  of 
1854  provides  that  if  judgment  shall  be  for  the  claimant 
after  trial,  it  shall  be  enforced  as  provided  in  section  eleven, 
while  section  fourteen  of  the  act  of  1873  provides  that  it 
shall  be  enforced  as  provieled  in  **  this  act."  This  change  is 
not  we  think  sufficient,  nor  was  it  intondcd,  to  enlarge  the 
power  of  the  court  in  rendering  judgment,  hut  relates  to  the 
manner  of  enforcing  such  judgments  as  tho  court  is  under^ 
the  act  authoi'ized  to  render,  viz.  :  Judirnients  for  the  enforce- 
ment  of  the  lien  and  for  a  deficienc;^',  and  for  costs  against 
either  party.  The  same  remark  applies  to  the  provisions  in 
the  amended  act  authorizing  the  docketing  of  judgments 
rendered  under  the  act,  as  in  tlie  ctise  of  other  money 
judgments. 

The  power  to  render  a  personal  judgment  is  even  more 
restricted  in  the  act  of  1854,  as  amended  in  1873,  than  it  is 
in  the  local  acts  upon  which  our  former  decisions  were  bjised; 
and  we  entertiiin  some  doubt  whether  ui.der  this  act  any 
personal  judgment  can  be  rendered,  except  for  a  deficiency. 
If  the  plaintiffs  have  a  valid  claim  upon  their  alleged  agree- 
ment with  the  defendant,  thoy  can  enforce  it  in  a  proi>er 
action,  and  these  proceedings  will  be  no  bar  to  such  an  action, 
as  the  claim  could  not  l)e  recovered  herein  and  is  rejected 
for  that  reason,  and  not  upon  its  own  merits. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed 
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William  C.  Church,  as  Administrator,  etc.,  Appellant,  v.  ^ 


Seth  Howard,  impleaded,  etc,,  Ecspondeut. 
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The  declarations  of  a  sole  administrator  or  ezecntor,  made,  when  not  act- 
ing in  the  discharge  of  his  duties,  to  thii'd  pai-ties  having  no  interest  in 
or  connection  with  a  claim  belonging  to  the  estate,  ai-e  not  evidence 
against  him  in  an  action  brought  by  him  in  his  i-epi-esentative  capacity 
upon  such  claim. 

In  an  action,  by  an  administrator,  upon  a  promissory  note,  signed  by  H.  as 
surety,  the  defense  was  that  the  note  had  been  altei*ed,  withe  ut  defend- 
ant's consent.  A  witness  called  for  the  defense  was  asked  to  state  a 
conversation  between  her  und  plaintiff,  after  the  death  of  the  intestate, 
in  relation  to  the  note.  This  was  objected  to  on  the  gi*ound  that  the 
declarations  of  the  administi-ator  wei-e  not  evidence  against  the  payee 
of  the  note.  The  objection  was  overioiled,  and  the  witness  answei*ed, 
in  substance,  that  plaintiff  stated  he  erased  a  clause  in  the  note,  at 
the  i*equest  of  the  deceased.  Plaintiff  was  not,  at  the  time  of  the 
conversation,  doing  any  busiiie.'«s  in  connection  with  the  estate,  and 
the  witness  had  no  connection  with  or  intei'est  in  the  note.  Held,  en*or ; 
and  that  the  objection  was  sufficient  to  present  the  point  as  to  the  com- 
petency of  such  admissions. 

F.,  the  maker  of  the  note  for  whom  H.  signed  as  surety,  who  was  a  party 
defendant,  but  who  did  not  answer,  as  a  witness  for  the  defense,  was  pei*- 
mitted  to  testify  to  personal  transactions  between  himself  and  the  intcst" 
ate.  Held,  error,  that  the  witness  was  "  a  person  interested  in  the 
event,"  within  the  meaning  of  section  829  of  the  CJode  of  Civil  Pi-ocedui-e, 
and  was,  therefore,  incompetent;  abo,  JieJd,  that  the  fact  that  plaintiff 
subsequently  testitied  as  to  thj  facts  swom  to  by  F.  did  not  cure  the 
error. 

Where  an  objection  to  evidence  has  once  been  made  and  oveiTuled,  it  is 
not  reqniiHKi  to  repeat  th3  o'ojection,  where  subsequent  questions  call  for 
the  same  chias  of  evidence,  relating  to  the  same  subject  matter. 

Another  defense  was  the  statute  of  limitations.  H.,  as  a  witness  in  his 
own  behalf,  was  aake<l  whether  he  had  any  interest  in  the  note,  or 
derived  any  benefit  fi-om  it.  This  was  objected  to  on  the  ground  of  the 
incompetency  of  the  witness  under  said  section.  The  objection  was 
overruled.  H.  answered  that  be  had  not ;  that  he  was  an  accommoda- 
tion maker,  and  had  never  paid  any  interest  on  the  note,  or  authorized 
or  directed  it  to  be  paid,  or  knew  that  any  had  been  paid.  Held,  eiTor, 
that  the  whole  testimony  was  responMve  to  the  questions  put,  and  all  of 
it  was  incompetent. 

11.  was  pennitted  to  testify,  under  objection,  that  F.  told  him  his  name 
had  been  taken  off  the  note,  and  that  the  intestate  said  she  would  see 
his  nani*^  was  taken  ofT.     HcltU  error. 

So,  ttLna,  lieUly  as  to  evidence  of  H.  to  the  effect  that  he  did  not  suppose 
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he  was  on  the  note,  and  that  if  he  had  known  it  he  could  have  obtained 

security  from  F.  beforo  his  failure. 
Also  heldt  that  the  fact  that  the  case  was  submitted  to  the  jury  on  the  sole 

question  as  to  the  alteration  of  the  note,  did  not  remedy  the  eiTor. 
Church  V.  Botooard  (17  Hun,  6),  i*ever8ed. 

(Argued  December  5^  1879 ;  decided  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicud  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  veixlict 
(Reported  below,  17  Hun,  5.) 

This  action  wiis  brought  by  plaintiff  as  admini^tmtor  of 
the  estate  of  Mary  M.  Church,  deceased,  upon  a  promissory 
note,  executed  by  defendants,  Avhich,  in  its  origmalform,  wa^ 
as  follows : 

**  $2,000.  Two  yeara  from  date  I  promise  to  i)ay  Mary 
M.  Church,  or  bearer,  two  thousand  dolhirs,  with  interest 
semi-annually,  at  seven  per  cent,  in  gold  or  its  equivalent. 
Value  i-eceived. 

**  Eaton,  Januavij  18,  1870. 

"  A.  G.  FARGO, 

•'  SETH  HOWARD,  Sarety:' 

Defendant  Howard  alone  answered,  alleging  the  alteration 
of  the  note,  without  his  knowledge  or  consent,  by  the 
erasure  of  the  words,  "  in  gold  or  its  equivalent."  He  also 
pleaded  the  statute  of  limitations. 

The  facts,  so  far  as  perthient  to  the  questions  discussed, 
appear  sufficiently  in  the  opinion. 

8.  D.  White,  for  appellant.  The  note  in  suit  was  not 
outlawed  as  to  Howard.  (Old  Code,  §  102  ;  New  Code,  § 
402.)  The  court  erred  in  receiving  the  declarations  of 
plaintiff  as  to  the  erasure.  (5  Barb.,  406-407  ;  19  id,,  310 ; 
T/ioinpson  v.  Peters,  12  Wheat.,  565;  1  Phil,  on  Ev. 
[Edward's  ed.],  483;  id.,  481,  note  133;  Wliite  v.  Miller, 
71  N.  Y.,  118;  34  Barb.,  539,  544.)  Fargo  wns  not  a  com- 
petent  witness  to  testify  as  to  what  he  did.     (8  Hun,  127; 
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la  id,,  13,  14;  62  N.  Y,,  80;  1  Kent,  517-518;  32  Barb., 
250.)  The  coui-t  erred  in  receiving  the  testimony  of 
defendant  Howard  as  to  personal  transactions  with  plaintiff's 
intestate.  (New  Code,  §  829;  17  Hun,  470-472;  46  Barb., 
30;  48  id.,  190;  12  Hun,  179;  69N.Y.,404;  id.,  257-260; 
64  id.,  457;  G6  id.,  433;  68  id.,  419.)  It  was  error  to 
allow  Howard  to  testify  as  to  what  Fargo  told  him  about 
his  name  being  ntrickcn  off  the  note  and  tliis  error  was  not 
cured  although  the  case  was  given  to  the  juiy  upon  the  sole 
question  of  alteration.  (5  Den.,  81;  19  N.  Y.,  299;  3 
Keyes,  497-499;  52  Barb.,  365;  55  N.  Y.,  400,  408;  3 
ilun,  70;  11  id.,  82,  87,  88.)  The  note  was  properly 
received  in  evidence  without  first  explaining  the  erasui'e. 
{Mayhie  v.  Smffin,  2  E.  D.  Smith,  1.) 

A.  JVI  SheldoUy  for  respondent.  Fargo  was  a  competent 
witness.  (Code  of  Civil  Procedure,  §  829;  2  Wait's  Pr., 
449;  Coinstoch  v.  Ilier^  73  N.  Y.,  269;  Synonds  v.  Pech^ 
10  How.  Pr.,  395;  70  N.  Y.,  385;  5  Hun,  536;  Allis  y. 
Stafford,  14  Hun,  418;  Markell  v.  Benson^  55  How.  Pr., 
360;  Wetmore  v.  Peck^  19  Alb.  L.  J.,  400;  Marjxzss  v. 
Gilman.  10  Him,  121;  Church  v.  Howard^  17  id.,  5; 
Ilobart  v.  Ilobart,  02  N.  Y.,  80;  Crary  v.  White,  59  id., 
336;  Simmons  v.  Sisson,  26  id.,  264;  Lobdell  v.  LobdeU^ 
36  id.,  333.)  There  was  no  error  in  receiving  the  evidence 
given  by  defendant  Howard.  {Paige  v.  Fazackerly,  36 
Barb.,  3^)2;  Smith  v.  Hill,  22  id.,  656;  People  v.  Third 
Ave.  R.  R,  Co.,  45  id.,  63;  People  v.  Cook,  8  N.  Y.,  67; 
Tooley  v.  Bacon,  70  id.,  34;  2  Wait's  L.  &  Pr.,  634;  38 
N.  Y.,  186;  32  id.,  440,  441;  Wood  v.  Tunnicliff,  74  id., 
38.)  The  admissions  of  an  executor  or  administrator  when 
a  party  to  the  action  are  competent  evidence  against  him 
because  he  represents  the  estate  and  is  in  privity  with  the 
decedent.  (1  Greenl.  on  Ev.,  §  189;  2  Cowen  &  Hill's 
Notes,  note  172;  1  Phillips'  Ev.,  90;  Starkie  on  Ev.,  title 
admission;  Fraunce  v.  Gray,  21  Pick.,  243;  Hill  v. 
BucJdnmister,  5  id,,  291  ;  Atkin  v.  Savryer,  1  id.,  192j 
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Tenny  v.  EvanSj  14  N.  H.,  343;  Cayuga  Bk.  v.  Bennetl^  5 
Hill,  236;  Laiie  v.  Doty,  4  Barb.,  535;  Barger  v.  Durin, 
22  id.,  68;  Wilcox  v.  >SW^A,  26  id.,  318;  Stevens'  Dig.  of 
Ev.,  p.  60;  Mooers  v.  W/ute,  6  Johns.  Cli.  R.,  373;  Brown 
y.  Miller,^  Kern.,  118;  Forsyth  v.  Ganson,  5  Wend.,  558; 
17  Hun,  5,  ibis.  197-202.) 

Miller,  J.  The  defendant  Howard  interposes  in  this 
action  as  a  defense  that  the  note  was  altered  without  his 
knowledge  or  consent,  and  one  of  the  principal  questions 
controverted  upon  the  trial  was  whether  the  alteration  was 
made  by  the  authority,  direction  or  consent  of  the  intestate. 
In  regard  to  this  branch  of  the  case  one  Mi's.  Scranton  was 
called  and  sworn  as  a  witness  for  the  defendant,  and  testified 
that  Mr.  Church,  the  plaintiff,  came  to  her  house  after  the 
decease  of  his  wife  and  there  had  a  conversation,  m  the 
[)resence  of  herself  and  her  husband,  as  to  the  note  in  contro- 
versy. She  was  asked  to  state  what  was  said  about  it.  The 
question  was  objected  to  by  the  plaiutiif 's  counsel,  upon  the 
ffround  that  the  declarations  of  the  administrator  are  not 
evidence  against  the  payee  of  the  note.  The  objection  was 
overruled,  an  exception  taken  to  the  ruling  of  the  judge,  and 
the  witness  testified  that  Chiirch  said  he  had  erased  the  gold 
clause  in  the  note  because  ilrs.  Church  requested  him  to  do 
so.  Similar  testimony  relating  to  the  same  conversation  was 
offered  and  received,  and  the  same  ruling  made  by  the  judge, 
and  the  same  exception  taken  in  reference  to  the  evidence  of 
the  husband  of  Mrs.  Scranton.  The  plaintift'  at  the  time  of 
the  alleged  conversation  was  not  acting  in  the  discharge  of  his 
duties  as  admiuLstrator  ;  no  business  was  then  transacted  con- 
nected with  or  relating  in  any  way  to  the  estate,  and  it  does 
not  even  appear  that  he  had  then  been  actually  appointed 
and  had  qualified  as  such  administrator.  It  is  held  in  the 
decisions  of  the  courts  in  this  State  that  the  declarations  of 
an  administrator  or  executor  cannot  be  received  as  evidence  as 

* 

against  either  his  co-executor  or  co-administrator,  or  as  against 
the  heirs  or  devisees :  (Haminon  v.  Huntley,  4  Cow.,  493; 
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Mclntire  v,  Morris*  AdnCs,  14  Wend.,  90-97;  Cayuga  Co 
Bank  v,  BenneU,  6  Hill,  236;  Lajie  v,  Dohj,  4  Barb.,  530; 
El  wood  V,  Deifendorf,  5  id.,  398.)  Although  the  cases  cited 
relate  more  particularly  to  the  admiiissious  or  declardtioiis  of  u 
co-executor  or  co-adrniuistrator  as  against  an  associate,  and  the 
precise  quc^stioii  now  presented  was  not  decided,  it  would 
appear  to  follow,  as  a  logical  sequence  of  the  decisions,  that  the 
admission  made  l)v  a  sole  administrator  or  executor,  or  of  all  of 
them  together,  would  be  competent  evidence  and  obligatory, 
if  such  admission  was  made  while  engaged  in  the  performance 
of  some  act  rehiting  to  the  estate.  The  act  should  be  such 
as  called  for  and  made  the  declaration  pertinent,  and  the 
declaration  should  accompany  such  act,  so  as  to  constitute  a 
part  of  the  res  gestae.  When  such  is  the  case,  the  admissions 
of  an  administrator  may,  we  think,  bind  the  estate.  But 
loose  declarations  to  third  parties,  who  have  no  interest  or 
connection  with  the  estate  or  tlie  subject  matter,  entirely  dis- 
tinct from  the  discharge  of  the  official  functions  of  the  admin- 
istrator, and  in  no  way  relating  to  the  estate,  cannot  have 
any  such  effect.  The  administrator  as  such  had  nothing  to 
do  with  these  witnesses  in  refei-ence  to  this  note,  and  the 
declarations,  therefore,  were  not  a  part  of  the  res  gestae  and 
should  have  been  excluded.  Nor  can  the  admission  of  the 
evidence  be  upheld  upon  the  ground  that  the  suit  waa  prose- 
cuted for  the  benefit  of  the  administrator  solely.  The  admin- 
istrator is  bound  in  the  fii-st  instance  to  pay  all  debts  out  of 
the  assets  of  the  estiite,  and,  in  the  al)scncc  of  proof,  it  is  not 
to  be  assumed  that  no  such  debts  existed. 

The  distinct  objection  was  not  taken  to  the  evidence  that 
it  was  not  shown  that  the  plaintiff  was  the  administra^\'. 
and  as  that  defect  may  have  been  supplied,  and  the  plainu 
jissumed  by  his  objection  he  was  administrator,  it  cannot 
now  be  urged  that  he  was  not.  But  this  is  not  material,  as 
it  appeal's  that  the  admission  was  not  made  as  an  adminis- 
trator or  in  any  such  capacity. 

It  is  claimed  that  the  objection  did  hot  present  the  point 
we  have  considered,  as  it  was  confined  to  the  payee  of  the 
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note*  As  the  payee  was  dead,  it  may  fairly  be  regarded  as 
iucludiug  the  representative  of  her  estate.  Such  was  the 
evident  purpose  of  the  objection,  and  so  it  was  manifestly 
undcrstooS  at  tho  time,  and  we  think  it  sufficiently  pi*esented 
the  question  whether  the  admissions  of  the  administrator, 
under  the  circumstances,  was  competent  testimony. 

Several  other  questions  were  raised  upou  the  trial  in 
respect  to  the  ruling  of  the  couii;  as  to  the  admission  of  evi- 
dence. The  defendant  Fargo,  who  was  the  xpaker  of  tho  iK)te, 
was  permitted  to  testify,  against  the  objection  of  the  plaintiff, 
in  regard  to  pei*sonal  tninsactions  which  took  place  between 
himself  and  the  intestate,  and  to  the  circomstances  which 
transpired  at  the  time  of  the  erasure,  the  judge  holding  that 
the  Code  did  not  apply  to  a  j)arty  who  had  not  interposed  an 
answer  and  was  not  interested  in  the  event.  Section  829  of 
the  Code  of  Civil  Procedure  declares  that  '*  upon  the  trial 
of  an  action  •  •  •  a  party  or  a  person  interested  in  the 
event  •  •  •  shall  not  be  examined  as  a  witness  on  his 
own  behalf  or  interest  •  •  *  against  the  executor,"  etc. 
The  question  whether  the  witness  was  not  a  party  within  this 
provision  and  hence  incompetent,  is  not  free  from  difficulty ; 
but  however  tluit  may  be.  we  think  that  he  was  **  a  person 
interested  in  the  event "  and  therefore  incompetent  to  testify 
as  to  any  pei*sonaI  transaction  between  himself  and  the  intes- 
tate and  his  testimony  was  improperly  received.  He  was 
interested  in  avoiding  a  judgment  against  the  defendant 
Howard,  the  surety,  which  would  entitle  such  surety  to 
2)rosecute  and  obtain  a  judgment  against  the  defendant  Fargo 
which  he  might  be  compelled  to  pay.  He  would  be  affected 
by  the  legal  operation  and  effect  of  the  judgment,  and  the 
record  would  be  legal  evidence  in  an  action  by  the  surety  to 
recover  the  amount  paid  for  his  principal.  (1  Gi'cenlL  on 
Ev.,  §  390.)  The  case  oi  Hobart  v.  Uobart  (62  N.  Y.,  80), 
cited  by  the  defendant's  counsel,  is  not  in  point  in  reference 
to  the  question  last  discussed.  And  the  view  we  have  taken 
upon  the  question  last  considered  is  sustained  by  the  recent 
case  of  Miller  v.  Montgomery  (78  N.  Y.,  282). 


1880,]  Church  v.  Howard.  421 

Opinion  of  the  Court,  per  Millbb,  J. 

It  is  insisted  by  the  defendant's  counsel  that  there  was  no 
error  as  to  the  evidence  given  by  Fargo,  for  the  reason  that 
the  questions  put  to  the  witness  did  not  elicit  answers  which 
were  liable  to  exception,  and  that  in  some  instances  the 
objections  were  not  put  upon  the  ground  tiiat  the  witness 
was  incom[)ctent  to  testify.  It  is  true  that  the  same  objec- 
tions were  not  made  in  each  instance,  but  at  the  commence- 
ment of  the  testimony  the  distinct  objection  was  taken  to 
proof  of  any  facts  to  which  Mrs.  Church  might  have  testi- 
fied if  living,  and  the  same  wsis  overruled,  upon  the  ground 
hereinbefore  stilted,  and  the  ruling  excepted  to  by  the  plain- 
tiff. The  same  groynd  of  objection  wjjs  substantially  taken 
twice  afterwards,  and  the  judge  stated  that  all  evidence  of 
this  kind  was,  under  objection  and  exception.  This  was 
quite  enough  to  present  the  question,  for  it  is  evident  that 
the  objections  first  made  were  intended  to  and  did  cover  (and 
were  so  understood  by  the  judge)  all  evidence  of  this  descrip- 
tion, and  that  the  evidence  to  which  reference  has  been  had 
was  liable  to  this  objection.  The  testimony  related  to  the 
same  subject,  and  the  plaintiff  was  not  required  to  repeat  his 
objection  to  any  question  put  relating  to  the  matter.  (J5^7- 
leber  v.  Home  L.  Ins,  Co.^  69  N.  Y.,  257.)  The  claim, 
therefore,  that  the  objections  were  not  sufficient,  is  not  sus- 
tained. The  fact  that  the  plaintiff  was  subsequently  sworn 
as  to  the  facts  proved  by  Fargo  and  testified  in  regard  to  the 
erasure,  is  no  valid  legal  excuse  for  the  admission  of  the  evi- 
dence. He  was  necessarily  called  to  contradict  the  testimony 
of  Jai-go,  and  that  fact  did  not  i-ender  the  evidence  of  Fargo 
competent. 

The  defendant,  Howard,  was  called  and  sworn  as  a  witness 
in  his  own  behalf  upon  the  trial,  and  was  asked  the  question 
whether  he  had  any  interest  in  the  note  or  received  any 
benefit  from  it.  The  question  was  objected  to  upon  the 
ground  that  the  owner  of  the  note  was  dead,  the  objection  • 
overruled  and  the  defendant  excepted.  The  witness  answered 
that  he  had  not ;  that  he  was  a  mere  accommodation  maker ; 
that  he  never  paid  any  intei-ast  on  tiie  note^  nor  authorized 
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or  directed  it  to  be  paid,  or  knew  tliat  auy  interest  liiid  been 
paid*  The  evidence,  wo  think,  wixs  inadmissible  as  a  whole, 
as  it  related  to  a  personal  transaction  with  the  deceased. 
The  denial  of  any  interest  iu  the  note,  of  itself,  might  have 
been  controverted  by  the  intestate  if  she  was  alive,  as  well 
as  the  statement  that  he  had  paid  no  interest,  or  authorized 
or  directed  any  to  bo  paid  upon  the  note.  She  may  have 
sworn  tliat  he  did  mako  or  authorize  payments  to  be  made 
by  the  maker,  or  in  some  form  siuictioned  and  ratified  those 
which  were  made  after  the  erasure  wad  known  to  him,  or 
that  he  assented  to  the  erasm^e  itself.  Even  if  tlie  evidence 
as  to  her  mterest  was  cumulative,  yet  the  intestate  may  have 
had  more  knowledge  on  the  subject  thim  the  other  witnesses 
who  were  sworn  and  contradicted  the  defendant,  so  that  her 
evidence  would  have  been  considered  as  coutroUirjg  and 
conchisive.  Tlie  cltum  that  the  statement  as  to  the  payment 
of  intere«t  was  not  objected  to,  is  answered  by  the  apparent 
fact  that  the  whole  testimony  was  responsive  to  the  question 
put,  and  hence  no  fmlher  objection  was  required.  It  does 
not  appear  that  any  other  question  besides  the  one  stated, 
which  called  out  the  last  part  of  the  answer,  was  put  to  the 
witness,  and  the  testimony  was  not  so  remote  from  the  sub- 
ject of  inquiry  as  to  demand  an  additional  objection,  inde- 
pendent of  that  which  had  been  previously  made.  Under 
the  circumstances,  as  the  objection  made  clearly  covered  the 
entire  evidence  received,  the  plaintiii*  was  under  no  obliga- 
tion to  renew  the  same. 

The  court  clearly  en*ed  in  allowing  Howard,  the  defendant, 
to  testify  that  Fargo  had  told  him  that  his  name  was  taken 
off  the  note,  and  that  he  was  not  liable  any  longer,  and  that 
Mrs.  Church  said  that  she  would  see  that  his  name  was  taken 
off.  These  were  the  declarations  of  the  defendant  which 
could  not  bind  the  plaintiff.  The  claim  that  the  fii*st  ques- 
tion put,  asking  the  witness  to  state  the  conversation  and 
which  was  objected  to  on  the  gi^ound  that  it  was  heai'say, 
was  not  answered,  is  not  available.  The  next  question  put 
asked  the  witness  what  Fai'go  did  tell  you  about  the  name 
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being  stricken  out,  and  in  substance  called  for  the  same  cou- 
versation,  and  did  not  requii*e  another  and  a  distinct  objection. 

The  evidence  also  that  the  witness  did  not  suppose  that  ho 
was  on  the  note,  and  that  he  could  hi^ve  obtaimd  sccui'ity 
before  Fargo  failed  if  he  had  known  it,  was  inadmissible 
and  sliould  have  been  excluded.  It  in  no  aiiiiwer  to  the 
admission  of  the  evidence  that  the  case  wjis  submitted  to  the 
jury  upon  the  sole  question  of  the  alteration  of  the  note. 
The  testimony  might  very  well  have  had  an  effect  upcm  the 
muids  of  the  jury,  if  they  believed  Howard's  testimony, 
and  it  is  easy  to  see  that  it  might  have  influenced  their  ver- 
dict. The  testimony  of  Howard  as  to  Fargo's  declarations 
obliged  the  i)laintiff  to  testify  upon  the  same  subject ;  and 
as  he  denied  that  he  ever  had  any  conversiition  with  Fargo 
alu)ut  striking  out  Howard's  name,  and  as  the  testimony  of 
the  plaintiff  and  Howard  and  Fargo  were  otherwise  con- 
flicting, a  question  of  credibility  was  presented  which  may 
have  seriously  affected  the  decision  of  the  isfjue  which  was 
presented  to  the  jury  and  have  done  much  harm  to  the 
plaintift".     Upon  no  principle  was  the  evidence  competent. 

We  have  not  deemed  it  necessary  to  determine  whether 
the  words  contained  in  the  note,  viz.:  **in  gold  or  its 
equivalent,"  include  the  principal  as  well  as  the  interest  on 
the  same.  And  without  expressing  an  opinion  upon  that 
question,  for  the  errors  upon  the  trial  which  we  have  con- 
sidered, the  judgment  should  be  reversed,  and  a  new  trial 
granted,  witli  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed* 
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William  Pieeson",  Plaintiff  in  Error,  v.  The  People  of 

THE  State  op  New  York,  Defendants  in  Error. 

# 

Upon  the  tnal  of  an  indictment  for  murder,  the  prisoner  challenged  tho 
airay  of  jurors  on  the  ground  that,  an  oiticr  having  been  granted  i-equir- 
ing  the  di*awing  of  additional  jurora,  one  of  the  boxes  i-equii-ed  to  be 
kept  by  the  derk,  i.  e.,  that  containing  the  names  of  juroi-s  who  had 
attended  a  term  of  the  court,  and  served,  had  not  been  kept,  and  was 
not  bi*ought  into  court  as  requii-ed  by  the  Ck)de  of  Civil  Procedui-o 
(J  1059).  The  challenge  was  sustained ;  the  prisoner  thereupon  with- 
drew it ;  a  jury  was  empaneled,  and  the  tnal  proceeded.  Held,  that 
the  prisoner  could  withdraw  his  challenge,  and  that  he  thei-eby  waived 
the  in-egularity. 

Cancemi  v.  Tfie  People  (18  N.  Y  ,  128),  distingruiwhed. 

The  piiaoner  was  accused  of  having  causetl  tho  death  of  W.,  the  deceased, 
by  poison.  A  physician  who  was  called  to  see  W.  when  sick  from  the 
the  poison,  and  who  examined  and  pi*escribed  for  him,  as  a  witness  for 
the  prosecution  was  asked  to  state  the  condition  in  which  he  found  W. 
at  that  time,  both  from  his  own  obsei-vation  and  what  W.  U)\d  him ;  this 
was  objected  to  on  the  ground  that  the  evidence  was  prohibited  by  the 
statute  (Code  of  Civil  Pi-ocedure,  §  834).  The  court  oven»uled  the  objec- 
tion, and  the  witness  stated  what  he  leai-ned  from  his  own  examination 
of  W.,  made  in  the  presence  of  W.'s  wife  and  the  piisoner,  and  from 
their  statements.  There  was  nothing  of  a  confidential  natui-e  in  any- 
thing he  so  leai'ned.     Held,  that  the  evidence  was  competent. 

The  object  of  the  statute  prohibiting  the  disclosure  of  pi-ofef^sional  infor- 
mation acquired  by  a  physician  in  attending  a  patient,  is  to  protect  the 
the  latter,  not  to  shield  one  charged  with  his  murder. 

After  evidence  had  been  given  on  the  part  of  the  People  showing  an  inti- 
macy between  Mrs.  W.  and  the  prisoner,  who  was  a  manied  man, 
before  u.nd  after  the  death  of  W.,  and  that  the  pi-isoner  disappeared 
from  his  home  Februai-y  19,  1877,  eleven  days  after  the  death  of  W.. 
the  prosecution  called  B.,  a  clergyman  who  resided  in  Michigan  j  he 
testified  that  the  prisoner  called  at  his  residence  with  Mi-s.  W.,  Febi-uary 
26,  1877.  llie  witness  was  then  asked  to  state  what  took  place  between 
him  and  them  at  that  time ;  this  was  objected  to,  and  the  objection  over- 
ruled. The  witness  answered,  in  substance,  that  he  manied  them, 
after  the  prisoner  had,  under  oath,  stated  that  thero  was  no  legal  objec- 
tion to  his  being  manned.  Held,  that  the  evidence  was  competent  as 
showing  motive,  although  it  tended  to  prove  another  crime  than  that 
charged  in  the  indictment. 

(Argued  December  10,  1S79 ;  decided  January  13, 1880.) 

Error  to  tho  General  Term  of  the  Supreme  Court,  in 
the  fourth  judicial  depaiiment,  to  review  judgment  affirming 
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a  judgment  of  the  Court  of  Oyer  and  Terminer,  in  and  for 
the  county  of  Livingston,  entei'cd  upon  a  verdict  convicting 
the  plaintiff  in  eiTor  of  the  crime  of  murder  in  the  fii-at 
degree.     (Reported  below,  18  Hun,  239.) 
The  facts  appear  sufficiently  m  the  opinion. 

James  Wood,  for  plaintiff  in  error.  The  prisoner  could 
not  lawfully  withdraw  his  challenge  to  the  array  after  it  had 
been  sustained  by  the  court.  (^Lord  Dacres  Case,  Kelyng^s 
R.,  59;  1  Woodeson,.  346;  3  Inst.,  30;  People  v.  Cancemi, 
7  Abb.,  271;  18  N.  Y.,  128;  Rex  v.  Williams,  Russ.  &  Ryan's 
C.  C.  R.,  224;  Pfeiffer  v.  Comm.,  3  Harris  [Penn.],  468; 
Rex  V.  Wolf,  1  Chit.,  401;  18  Eng.  C.  L.,  115;  Comm.  v. 
Canfieldy  Thatcher's  Cr.  Cas.,  510;  Stevens  v.  People,  10 
N.  Y.,  549;  McClosJcey  v.  People,  5  Park.  Cr.  R.,  308;  1 
Sellouts  Pr.,  477;  People  v.  McKay,  18  J.  R.,  212;  State  v. 
Williams,  1  Rich.,  188;  People  v.  Monaghan,  1  Park.  Cr.  R., 
570.)  Tlie  court  erred  in  overruling  the  objection  to  the  facts 
testified  to  by  the  physician  Coe  as  privileged  comnmnications. 
(2  R.  S.,  406,  m.  p.  §§  72,  73;  Code  of  Civil  Procedure,  §§ 
833,  834,  835,  836;  People  v.  Stout,  3  Park.  Cr.  R.,  670; 
Wilson  v.  liastall,  4  T.  R.,  753;  Rex  v.  WUhers,  2  Camp., 
678;  Bank  of  Vtica  v.  Messereau,  3  Barb.  Ch.,  592;  Parker 
V.  Carter,  4  Mmnf.  R.,  273;  Greenl.  Ev.,  278;  1  Edw.  Ch., 
439;  4  Paige,  460;  14  Wend.,  637.  641;  Eddington  v.  Mut. 
L.  Ins.  Co.  of  jV.  r.,  5  Hun,  1;  67  N.  Y.,  185;  Dilleber  v. 
Home  L.  Ins.  Co.,  69  id.,  256;  Jackson  v.  Lewis,  17  J.  R., 
475;  McClusky  v.  Cromwell,  11  N.  Y.,  601;  Newell  v. 
People,  7  id.,  97.)  It  was  error  to  overrule  the  objection  to 
the  question  to  the  clergyman  from  Michigan  as  it  tended  to 
prove  another  crime  than  the  one  charged  in  the  indictment. 
{Colman  v.  People,  55  N.  Y.,  81;  People  v.  Hopson,  1  Den., 
574;  Rosenweig  v.  People,  63  Barb.,  635.) 

D.  W.  Noyes,  for  defendant  in  error.     The  prisoner  by 
withdrawing  his  challenge  to  the  array  of  the  jury  and  con- 
senting to  go  to  trial  with  the  jury  siunmoncd  waived  any 
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supposed  irregularity  iu  the  drnwiug  of  additional  jurors, 
liiid  cannot  now  be  heard  to  question  it.  {People  v. 
lianison,  7  Wend.,  417;  People  v.  Raihhurn,  21  id., 
509,  541,  542;  Gardinei^  v.  People,  6  Park.  Cr.  E.,  155; 
Cancmd  v.  People,  18  N.  Y.,  137;  People  v.  Cummings,  3 
Park.  Cr.  R.,  343-346,  355,  35G;  People  v.  Mather,  4  Wend., 
229,  245,  24G;  R.  S.,  pt.  4,  chap.  2,  tit.  4,  art.  2,  §  52; 
Baker  v.  Braman,  6  Hill,  47;  Joy  on  Confessions  and  Chal- 
lenges, 229;  Sedgwick  on  Stiitutes  and  Const.  Law,  111; 
Brunkell  v.  Giles,  2  Moore  &  Scott,  41;  9  Biug.,  13;  People 
V.  Mmray,  5  Hill,  468-472;  Germand  v.  People,  1  id.,  343- 
345;  Embury  Y.  Conner,  3  N.  Y.,  511-519;  Lee\.  Tilotson, 
24  Wend.,  337;  Vaii  Hook  w.Whitloch  26  id.,  43;  If.  8.  v. 
Rathbam,  2  Pain.  C.  C,  578;  People  v.  McKay,  18  J.  R., 
212-218;  Freeinan  v.  People,  4  Dew.,  9,  31;  72f>a;  v.  Wo//; 
1  Chit,  401;  liex  v.  PerA^m,  Holt's  Rep.,  403,  in  1698.) 
The  testimony  of  the  physician  Coe  was  properly  received. 
(Code,  §  834;  §  73,  ait.  8,  tit.  3,  chap.  7,  pt.  38,  R.  S.; 
Wilson  V.  Rastali,  4  Durnf.  &  East.,  759,  760;  Dutchess  of 
Kingston's  Case,  11  liar.,  242;  People  v.  Stout,  3  Park.  Cr^ 
R.,  670;  1  Greonl.  Ev.,  §  248;  Edingston  v.  Mat,  L.  Ins. 
Co.,  67  N.  Y.,  185-194;  Johnson  v.  Johnson,  14  Wend., 
637-641;  1  Phil.  Ev.,  chap.  6,  §  1,  p.  163  [3d  ed.J;  Mei'le 
V.  Moore,  R.  &  M.,  390;  Allen  v.  Public  Administrator,  1 
Brad.,  221;  Thayer  v.  ^//en,  Sclden  note,  93;  Hew^iU  v. 
Pr^7ne,  21  Wend.,  79;  Wharton  Am.  Crim.  Law,  §§  591- 
774;  1  Vernon,  385;  Webb  v.  R.W.  and  O.  R.  R.  Co.,  49 
N.  Y.,  420-426;  Costigan  v.  M.  and  IL  R.  R.  Co.,  2  Den., 
609,  610;  Ryan  v.  iV.  Y.  C.  R.  R.,  35  N.  Y.,  216;  Stephens 
V.  People,  4  Park.,  396,  454,  455;  People  v.  Thurston,  2  id., 
49;  Peopfe  v.  Lake,  1  id.,  495;  1  Phil.  Ev.  [3d  Am.  ed.], 
192;  Aveson  v.  Lord  Kinnaird,  6  East.,  188.)  The  testi- 
mony of  the  witness  Buttei'field  was  properly  admitted.  If 
for  no  other  purpose  it  was  clearly  competent  and  material 
on  the  question  of  motive.  {People  v.  Stout,  4  Park,  Cr,  R., 
71,  72;  People  ^.Hopson,  1  Den.,  674-577;  Gary  y.  Ilotal- 
zng,  1  Hill,  311;  Roscoe's  Crim.  Ev.,   81;   1  Grccul.  Ev., 
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§  G3;  People  v.  Conkey,  5  Pai'k.,  32;  People  v.  Wood^  3 
Park.  Cr.  R,  G81;  /i?e.c  v.  Cfeu»e«,  4  Car.  &  P.,  221;  iiex-  v. 
CkwSj  19  Eng.  Com.  L.  R.,  354;  Woods  Cciaey  3  Park.  Cr. 
Ji.,  681;  k^orlc  v.  /SV«/6i,  4  Humph.,  27,  525-529;  Jo/msori 
V.  iSto^e,  17  Ala.,  G18-G25;  IFaZ/cer  v.  StcUe^  1  Leigh. 
[Va.],  514.) 

Eari^  J.  William  Piei'soiu  the  prisoner,  was  indicted  in 
Liviugston  county  for  murdei",  hi  causing  the  death  by  poison 
of  Lcaman  B.  AVithey,  in  February,  1877.  Ho  was  tried  at 
the  Oyer  and  Terminer  of  that  county  in  February,  1878, 
and  was  convicted  and  sentenced  to  be  hung.  Ilis^  convic- 
tion was  affirmed  at  the  General  Term  of  the  Supremo  Couit. 
He  has  now  brought  his  case  into  this  court  by  writ  of  error, 
and  seeks  to  have  his  conviction  reversed  for  several  errors 
which  have  been  ably  presented  for  our  consideration  by  his 
counseL 

The  first  ground  of  error  alleged  has  reference  to  the  selec- 
tion of  the  jury.  At  the  time  of  the  trial  of  this  case  the  Code 
required  the  county  clerk  to  keep  three  jury  boxes  :  (Code,  §§ 
1038, 1050, 1052.)  One  was  to  contain,  upon  ballots  deposited 
therein,  the  names  of  all  the  jurors  returned  from  the  various 
towns  in  the  county  by  the  town  officers ;  another  was  to 
contain  the  names  of  all  jurors  who  had  attended  a  term  of 
couvt  and  served  ;  and  a  third  box  was  to  contain  the  names 
of  all  the  jurors,  upon  duplicate  ballots  returned  by  the  town 
officers  of  the  town  in  which  the  coui'ts  wer^e  appointed  to  bo 
held. 

The  law  i)rovides  that  if  additional  juroivj  are  needed  at 
any  term  of  court  beyond  the  number  regularly  summoned 
to  attend  such  term,  the  court  may  make  an  order  requiring 
the  clerk  of  the  county  to  draw  and  the  sheriff  to  notify  any 
immber  of  trial  juroi^s  specified  in  the  order,  which  the  court 
deems  necessary,  to  attend  that  term  ;  and  that  the  clerk 
uuist  thereupon  forthwith  bring  into  court  all  the  boxes 
wherein  ballots  containing  the  names  of  trial  jurors  are 
deposited ;  and  rnust^  iu  the  presence  of  the  courts  publicly 
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draw  from  such  box  pr  boxes  as  the  court  directs  the  number 
of  trial  jurors  sjKicilied  in  the  order :  (Code,  §§  1058, 1059.) 
To  comply  literally  with  the  law,  the  coui-t  uiubt  fii-st  make 
the  Older,  the  clerk  must  then  bring  into  court  the  three 
boxes,  and  the  court  must  then  direct  from  which  box  or 
boxes  the  j  Ural's  must  be  drawn. 

After  the  'commencement  of  the  term,  the  court  made  an 
order  dirQcting  tlie  clerk  to  draw  from  the  county  box  and 
the  sheriff  to  summon  thirty-six  additional  jurors ;  and  later 
in  the  term,  another  order  was  made  that  the  clerk  draw  from 
the  comity  box  and  the  sheriff  summon  fourteen  additional 
juroiu  In  pursuance  of  these  orders,  the  clerk  brought 
into  court  the  county  box  containing  the  names  of  tic  juioi^j 
returned  from  the  various  towns  in  the  county  by  the  proper 
town  officers  ;  and  publicly  drew  therefrom  the  number  of 
jurors  directed,  and  they  were  subsequently  sunmioned  by 
the  sherKF  to  attend.  It  may  be  inferred,  although  not 
expressly  so  stated  in  the  record,  that  the  names  of  the 
jurors  thus  drawn  and  summoned  were  placed  in  the  box 

'  with  the  regular  panel  for  that  term.  At  the  time  the 
jurors  were  thus  drawn,  the  third  box  above  specified,  the 
town  box,  was  also  in  court,  but  the  second  box,  contaimng 
the  names  of  jurora  who  had  attended  and  served,  was  not 
in  court,  and  such  a  box  was  not  in  fact  kept  by  the  clerk  , 
»nd  it  did  not  appear  what  disposition  was  made  of  the- jury  , 
ballots  which  should  have  been  deposited  hi  such  box. 

When  the  case  was  moved  for  trial,  the  prisoner  challenged 
the  array  of  jurors,  and  alleged,  as  a  ground  of  challenge, 
that  the  second  box  was  not  kept  by  the  cleit  and  brought 
into  court  at  the  time  of  drawing  the  jurors.     The  district- 

"  attorney  took  issue  upon  the  challenge,  and  upon  the  ti-ial 
of  such  issue  the  facts  appeared  as  iibove  stated,  and  the 
court  sustained  the  challenge.  The  pinsoner  thereupon  with- 
drew his  challenge,  and  a  juiy  was  then  empaneled  and  the 
tritd  proceeded.  It  is  now  claimed  by  the  learned  counsel 
for  the  prisoner  that  the  challenge  was  properly  sustamed  ; 
SLud  that  aftci*  it  was  sustained,  the  prisoner  could  not  law- 
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fully  withdraw  it  and  ga  to  trial  before  a  jury  thus  iiregiu 
larly  drawn. 

It  is  not  important  for  \i9  to  deteFmine  whether  the  chal- 
lenge was  properly  sustained,  because,  whether  it  was  or  not, 
we  are  of  opinion  that  the  prisoner  could  withdraw  his  chal- 
lenge and  waive  any  irreguhirity  which  existed  in  this  case* 
The  maxitn  quilibet  potest  renunciare  juri  pro  se  introducto 
is  of  quite  general  .application.  One  may  waive  constitutional 
provisions  intended  for  his  benefit ;  {Lee  v.  Tillotaon^  24 
WemL,  337;  Vayi  Hook  v.  WhUhck,  26  id.,  43;  The  People 
V.  Muiray^  5  Hill,  46^ ;  Baker  v.  Braman^  6  id.,  47  ; 
Embury  v.  Conner^  3  N.  Y.,  511.)  A  prisoner  nia)'  waive  a 
trial  by  jury  and  plead  guilty  ;  he  may  waive  a  plea  of  autre- 
fois acquit  by  not  interposing  it  or  withdrawing  it ;  he  may 
waive  or  withdraw  a  challenge  to  a  juror  ;  he  could  waive 
his  right  to  have  a  challenge  of  a  juror  for  favor  tried  by 
triers,  and  consent  that  it  be  tried  by  the  court ;  he  may 
waive  objections  to  improper  or  incompetent  evidence ;  in  a 
court  of  special  sessions  he  may  waive  a  trial  by  jury  and  be 
tried  by  the  court  ;  he  may  waive  a  challenge  to  the  array 
of  juroi*s  by  a  challenge  to  the  polls ;  ho  could  consent  to 
the  sepai'ation  of  the  jury  during  the  trial,  when  such  separ- 
ation, without  such  consent,  would  be  gi:ound  of  error.  A 
man  cannot  legally  be  indicted  and  tried  as  accessory  to  a 
felony  until  the  principal  be  convicted ;  and  yet,  if  he  go  to 
trial,  without  insisting  on  the  objection,  he  is  held  to  have 
waived  it:  {People  v.  M^Kay^  18  J.  R.,  212;  People  v. 
Mather,  4  Wend.,  229,  245,  246;  People  v.  liai/ibwi,  21  id., 
509,  542;  Stephens  v.  Pecple,  19  N.  Y.,  549,  563;  Gardiner 
V.  People,  C  Parker  Cr.  R.,  155.)  In  People  v.  Raihbuny 
CowEN,  J.,  said  :  **  The  prisoner  may  even  waive  his  right 
to  a  trial  at  the  hands  of  a  jury  on  the  merits,  by  pleading 
guilty.  Having  this  power,  no  one  will  pretend  that  he  can- 
not consent  to  anything  less.  He  may  waive  any  matter  of 
form  or  substance,  excepting  only  what  may  relate  to  the 
jurisdiction  of  the  court."  In  Cancmni  v.  The  People  (18 
N.  Y.,  128),  a  case  very  much  relied  upon  by  the  counsel  for 
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the  prisoner  —  twelve  jurors  were  empaneled  for  the  trial, 
and  during  the  trial  the  prisoner  stipulated  that  one  juror 
might  bo  withdrawn,  and  that  the  trial  should  ^jrocecd  with 
eleven  jurors.  It  did  so  proceed,  and  the  prisoner  was  con- 
vict(?d.  It  was  held  that  the  conviction  w:u3  illegal.  The 
decision  wjis  based  upon  ^t^vo  grounds :  that  the  parties 
could  not  by  consent  alter  the  substantial  constitution  of  the 
court ;  and  that  the  State  has  an  interest  in  the  preservation 
of  the  liberties  and  lives  of  its  citizens,  and  will  not  allow 
them  to  be  taken  away  without  duo  process  of  law,  even  by 
the  consent  of  those  accused  of  crtme.  Strong,  J.,  said  : 
**  The  substantial  constitution  of  the  legal  tribunal  and  the 
fun<lamental  mode  of  its  proceeding  are  not  within  the 
power  of  the  parties  ;  "  that  **the  State,  the  public,  have  an 
inteiTst  in  the  preservation  of  the  liberties  and  ^le  lives  of 
the  citizens,  and  will  not  allow  them  to  be  tiiken  away'*  with- 
out  due  process  of  law  ; ' "  and  he  further  said  that  the  right 
to  aficct^  by  consent,  the  conduct  of  a  case  in  a  criminal 
prosecution,  **  should  not  be  permitted  to  extend  so  far  as  to 
work  radical  changes  in  grcjit  and  leading  provisions  Jis  to 
the  organization  of  the  tribimals  or  the  mode  of  jDroceeding 
j)rescribed  by  the  constitution  and  the  laws.  Effect  ma}' 
justly  and  safely  be  given  to  such  consent  in  many  pnrticu- 
lai-s  ;  and  the  law  does,  in  rcsj^ect  to  various  matters,  regard 
and  act  upon  it  as  valid.  Objections  to  jurors  may  be 
waived  ;  the  court  may  be  substituted  for  triei-s  to  dispose 
of  challenges  to  jurors ;  secondary  instead  of  primaiy  evi- 
dence may  be  received  :  admissions  of  facts  allowed  :  and  in 
similar  pjuliculars,  as  well  as  in  relation  to  mere  fonnal  pro- 
ceedings geneitilly,  constant  will  render  valid  what,  without 
it,  would  be  erroneous." 

That  case  is  no  authority  for  the  contention  of  the  pris- 
oner's counsel  in  this  case.  Hero  there  was  due  proc<>ss  of 
law.  The  prisoner  was  tried  by  a  common  law  jury  of 
twelve.  The  jurors  all  possessed  the  qualifications  pre- 
scribed by  statute,  and  they  were  selected  and  returned  for 
jury  service  by  the  proper  officials  in  the  mode  required  by 
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sttitutc.  The  consent  evinced  by  the  withdrawal  of  the 
cliallen<ro  did  not  ajToct  the  substantial  constitution  of  the 
tribunal  before  whicli  the  prisoner  was  tried.  The  objects 
of  all  the  jury  law^s  are  to  distribute  the  bui'den  of  jury  ser- 
vice among  all  those  liable  to  such  such  service  and  to 
secure  impartial  jurors  of  the  requisite  qualifications.  To 
secure  the  first  object  lists  of  jurors  are  required  to  be 
made  and  retm'nod  to  the  county  clerk  in  each  county 
every  three  years.  The  names  thus  returned  are  required  to 
be  put  into  a  box,  from  whicli  juroi-s  for  any  term  of  court 
are  required  to  1^  drawn,  and  when  a  juror  has  once 
attended  and  served,  his  name  is  not  to  be  returned  to  that 
box,  but  is  to  be  placed  in  another  box,  to  the  end  that  he 
may  not  V)e  drawn  for  service  again  until  all  have  been 
drawn  from  the  box  first  named  :  (Code,§  1051).  The 
socond  object  is  attained  by  requiring  that  only  persons  of 
the  prescribed  qualifications  shall  bo  returned  for  jurors,  and 
that  they  shall  be  chosen  by  lot.  Now  all  these  substantial 
provisions  were  observed  in  this  case.  The  jurors  upon  the 
array  were  all  persons  who  had  been  returned  as  such  by  the 
proper  officials.  They  all  possessed  the  statutory  qualificji- 
tions,  and  they  were  chosen  by  lot.  When  these  substantial 
conditions  exist,  the  rest  must  generally  be  matter  of  form, 
which  can  be  arranged  or  waived  by  consent,  tacit  or 
expressed.  Here  the  only  irregularity  alleged  is  that  the 
second  l)ox  was  not  kept  or  brought  into  court.  The  fact 
that  it  was  not  kept  was  not  known  to  the  court  at  the  time 
it  made  the  order  designating  the  box  from  which  the  juroi"s 
were  to  be  drawn.  In  the  exercise  of  its  discretion,  and  to 
carry  out  the  manifest  purpose  of  the  law,  it  ordered  the 
jurors  to  be  drawn  from  the  fii-st  box.  A  court  would  not 
be  expected  to  order  juroi-s  to  be  drawn  from  the  second 
box,  containing  the  names  of  those  who  had  once  sei*ved,  so 
long  as  there  were  sufficient  names  in  the  first  box.  It  can 
not,  therefore,  be  inferred,  if  all  the  boxes  had  been  kept 
and  brought  into  co*urt  and  the  orders  then  made,  that  dif- 
ferent jurors  would  have  boen  drawn  and  summoned  from 
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those  who  were  actually  drawn  aud  summoned.  But  even 
if  it  could  be  thus  iiifcrred,  it  cannot  be  denied  that  the  per- 
sons empaneled  to  try  the  prisoner  were  jurors  made  so  in  the 
mode  prescribed  by  law  and  possesshig  lawful  qualifications. 
If,  therefore,  there  was  any  irn»gularity  which  would  be  ground 
of  error,  it  was  merely  formal,  affecting  no  public  interest, 
Ironchiug  upon  no  public  policy  ;  and  to  hold  that  it  could 
not  be  waived  would  be  without  precedent  and  against  reason. 
While  Withey  was  sick,  sullering  from  the  poison  which 
is  suj^posed  to  have  been  administered  to  him,  Dr.  Coc,  a 
practicing  physician,  wiia  called  to  see  him  by  the  prisoner  ; 
nnd  he  examined  him  and  prescribed  for  him.  On  the  trial, 
lie  was  called  as  a  witness  for  The  People,  and  this  question 
was  put  to  him  :  **  State  the  condition  in  which  you  found 
him  at  that  time,  both  from  your  own  observation  and  from 
what  he  told  you?"  The  prisoner's  counsel  objected  to 
this  question  on  the  ground  that  the  information  which  the 
witness  obtained  was  obtained  as  a  physician,  and  that  he 
had  no  right  to  disclose  it ;  that  the  evidence  offered  was 
prohibited  by  the  statute.  The  court  overruled  the  objec- 
tion, and  the  witness  answered,  stating  the  symptoms  and 
condition  of  Withev.  as  he  found  them  from  an  examination 
then  openly  made  in  the  presence  of  Withey's  wife  and  the 
prisoner,  and  a,s  he  also  learned  them  from  Withey,  his  wife, 
and  the  prisoner.  There  was  nothing  of  a  confidential  natui^e 
in  anything  he  learned  or  that  was  disclosed  to  him.  The 
symptoms  and  condition  were  such  as  might  be  expected  to 
be  present  in  a  case  of  arsenical  poisoning.  It  is  now 
claimed  that  the  court  erred  in  allowing  this  evidence,  and 
the  stjituto  (§  834  of  the  Code)  is  invoked  to  uphold  the 
claim.  That  section  is  as  follows :  **  A  person,  duly  author- 
ized to  practice  physic  or  snrger)',  shall  not  be  allowed  to 
disclose  any  information  which  he  acquired  in  attending  a 
patient,  in  a  professional  capacity,  and  which  was  necessiwy 
to  enable  him  to  act  in  that  capacity."  This  provision  of 
the  Code  is  a  substantial  re-enactment  of  a  provision  con- 
tAined  in  the  Revised  Statutes  :•  (2  R.  S.  406).     Such  evi 
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deuce  was  not  prohibited  at  cocuibou  law.  The  design  of 
the  provision  was  to  plaoe  the  mibi'matioii  of  the  physician, 
obtained  from  his  patient  in  a  professional  way,  substantially 
on  the  same  footing  with  the  information  obtained  by  an 
attorney  professionally  of  his  client's  affair.  The  purpose 
was  to  enable  a  patient  to  make  such  disclosures  to  his  phy- 
sician as  to  his  ailments,  under  the  seal  of  confidence,  as  would 
enable  the  physician  intelligently  to  pi-escribe  for  him  ;  to 
invite  confidence  between  physician  and  patient,  and  to  pre- 
vent a  'breach  thereof:  (^Edington  v.  MuL  L,  Ins*  Co,^  67 
N.  Y,,  185;   77  id.,  5G4.) 

There  has  been  consideral>le  difficulty  in  construing  this 
statute,  and  yet  it  has  not  been  under  consideration  in  many 
reported  cases.  It  was  more  fully  considered  in  the  Eding' 
ton  case  than  in  any  other  or  all  othei-s.  It  may  l)c  so  liter- 
ally construecj  as  to  work  great  mischief,  Jind  yet  its  scope 
may  be  so  limited  by  the  courts  as  to  subserve  the  beneficial 
ends  designed  without  blocking  the  way  of  justice.  It 
could  not  have  been  desisnied  to  shut  out  such  evidence  as  was 
here  received,  and  thus  to  protect  the  murderer  rather  than 
to  shield  the  memory  of  his  victim.  If  the  construction  of  the 
statute  contended  for  by  the  prisoner's  counsel  must  prevail 
it  will  be  extremely  difficult,  if  not  impossible,  in  most  cases 
of  murder  by  poisoning  to  convict  the  murdcrcr.  Undoubt- 
edly such  evidence  has  been  generally  received  in  this  class 
'  of  cases,  and  it  has  not  been  understood  among  lawyers  and 
judges  to  be  within  the  prohibition  of  the  sttitute. 

How  then  must  this  statute  be  construed  ?  The  office  of 
construction  is  to  get  a  meaning  out  of  the  language  used, 
if  possibla  If  the  words  used  are  clear  and  unmistakable 
in  their  meaning,  and  their  force  camiot  be  limited  by  a  con- 
sideration of  the  whole  scope  of  the  statute  or  the  manifest 
purpose  of  the  Legislature,  they  must  have  full  effect.  But 
in  endeavoring  to  understand  the  meaning  of  words  used, 
much  aid  is  received  from  a  considci-ation  of  the  mischief  to 
be  remedied  or  object  to  be  gained  by  the  stjitute.  By  such 
consideration,  words  otherwise  far-reaching  in  their  scope 
SiCKKLs— Vol.  XXXIV.        56 
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may  be  limited.  Statutes  are  always  to  l)o  so  construed,  if 
they  can  be,  that  they  may  have  reasonable  effect,  agreeably 
to  the  intent  of  the  Legislatuio ;  and  it  is  always  to  be  pre- 
sumed that  the  Legislature  hiis  intended  the  most  reasonable 
and  beneficial  construction  of  its  acts.  Such  construction  of 
a  statute  should  be  adopted  as  appears  most  reasonable  and 
best  suited  to  accomplish  tl>e  objects  of  the  statute ;  and 
where  any  particular  construction  would  lead  to  an  absurd 
consequence,  it  will  be  presumed  that  some  exception  or 
qualification  was  intended  by  the  Legislature  to  avoid  such 
consequence.  A  construction  which  will  be  necessarily  pro- 
ductive of  practical  inconvenience  to  the  community  is  to  be 
rejected,  unless  the  language  of  the  law-giver  is  so  plain  as 
not  to  admit  of  a  different  construction  :  (Potter's  Dwarris 
on  Statutes,  202). 

The  plain  purpose  of  tliis  statute,  as  in  substance  before 
stated,  was  to  enable  a  patient  to  malio  known  his  condition 
-to  his  physician  without  the  danger  of  any  disolosiu'c  by  him 
which  would  annoy  the  feelings,  damage  the  chiiracter,  or 
impair  the  standing  of  the  patient  while  living,  or  disgrace 
his  memory  when  dead.  It  could  have  no  other  purpose. 
But  we  do  not  think  it  expedient,  at  this  time,  to  endeavor 
to  lay  down  any  general  rule  applicable  to  all  cases,  limiting 
the  apparent  scope  of  this  statute.  We  are  quite  satisfied 
with  the  reasoning  upon  it  of  Judge  Talcott,  in  his  able 
opinion  delivered  at  the  General  Term  of  the  Supreme  Court, 
and  we  agree  with  him  **  that  the  purpose  for  which  the  aid 
of  this  statute  is  invoked,  in  this  Ciisc,  is  so  utterly  foreign  to 
the  purposes  and  objects  of  the  act,  and  so  diametrically 
opposed  to  any  intention  which  the  Legislature  can  be  sup- 
posed to  have  had  in  the  enactment,  so  contrary  to  and 
inconsistent  wilh  its  spirit,,  which  most  dearly  intended 
to  protect  the  patient  and  not  to  shield  one  who  is  charged 
with  his  murder,  that  in  such  a  case  the  statute  is  ii«^t 
to  be  so  construed  as  to  be  used  as  a  weapon  of  defenso 
to  the  party  so  charged,  instead  of  a  protection  to  his  vic- 
tim."    This  objection  w:iSi  therefore,  not  well  takciu 
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Upon  the  trial  the  People  gave  evidence  tenduig  to  prove 
that  the  relations  between  the  prisoner  and  Mi's.  Withey 
were  somewhat  intimate  prior  to  the  death  of  her  husband ; 
but  there  was  no  clear  proof  that  they  were  crimhial. .  After 
the  burial  of  her  husband  and  upon  the  fiaincj  day,  the  pris- 
oner took  her  and  her  sister  to  the  residence  of  tho  lattei 
a  distance  of  several  miles,  and  he  retm^ned  with  Mi*s 
Withey  alone,  about  half  past  one  in  tho  night  of  that  day. 
The  prisoner  was  a  married  man,  having  a  wife  and  five 
children.  A  few  davs  after  Withev's  death,  ho  beinin  to  sell 
his  property,  and  ou  the  nineteenth  day  of  February,  eleven 
days  after  the  death,  he  disappeared  from  his  home.  After 
these  facts  had  been  proved,  and  near  the  close  of  tho  case  on 
the  part  of  the  prosecution,  the  People  called  Isaac  Butter- 
field  as  a  witness  ;  and  he  testified  tliat  ho  resided  in  Jack- 
son, Michigan,  that  ho  was  a  clergyman  j  that  ho  saw  tho 
prisoner  and  Mrs.  Withey  at  his  residence  ui  Jackson  on  the 
26th  day  of  February,  1877  ;  and  that  by  the  laws  of 
Michigan,  clergymen  were  authorized  to  perform  marriage 
ceremonies.  He  was  then  asked  this  question  :  *'  You  may 
state  what  took  place  between  those  parties  and  youi-self  at 
the  time  you  met  them  in  Michigan  ?  "  The  prisoner's  coun- 
sel objected  to  this  question,  and  tho  objection  was  overruled. 
The  witness  answered  that  they  came  to  him  and  wished  to 
be  married ;  that  he  administered  an  oath  to  tho  prisoner^ 
as  he  was  a  stranger  to  him  ;  that  the  oath  was  that  he  wouVJ 
con-ectly,  according  to  his  best  knowledge  and  belief,  answer 
the  questions  addressed  to  him  relative  to  his  eligibility  co  i^s 
the  matrimonial  alliance  he  proposed ;  that  he  then  asked 
him  if  he  knew  any  legal  objection  to  his  entering  into  the 
matrimonial  allianc^e,  and  be  answered  that  he  did  not ;  and 
then,  after  asking  them  other  questions  touching  age,  birth- 
place, residence  and  occupation,  he  married  them  according 
to  the  laws  of  Michigan.  I  think  the  evidence  was  compe- 
tent. Crime  is  never  committed  without  a  motive ;  and 
hence,  on  the  trial  of  a  person  charged  witli  crime,  it  is 
always  competent   to  give   evidence  showing  the  motive 
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"which  induced  the  criminal  act.  Where  tlic  crime  is  clearly 
proved  and  the  crimimd  positively  identified,  it  is  not  im- 
portant to  prove  motives.  But  where  the  case  depends  upon 
cii'cumstantial  evidence,  and  the  circumstances  point  to  any 
particular  pci^sou  ao  the  criminal,  the  case  against  him  is  much 
fortified  by  prfcof  that  he  had  a  motive  to  commit  the  crime. 
Where  the  motive  appeal's,  the  probabilities  created  by  the 
other  evidence  are  much  strengthened.  This  evidence  tended 
to  prove  that  the  motive  which  operated  upon  the  prisoner 
was  the  desire  to  possess  Withey's  wife  ;  that  his  passion  for 
lier  was  so  absorbing  that  he  was  determined  to  overcome  all 
obstacles  standing  in  his  way.  One  obstacle  was  the  hus- 
fand,  and  he  was  murdered.  Marriage  was  either  necessary 
\.r  desired ;  and  when  he  was  confronted  with  the  necessity  of 
taking  the  oath,  w^hich  he  could  not  truly  take,  he  oveixsmie 
that  obstacle  by  falsely  taldng  it.  Thas,  to  accomplish  his 
end,  ho  commits  two  crimes ;  and  the  last  has  au  intimate 
relation  to  the  first.  By  tlie  last  he  consummates  a  purpose 
in  part  achieved  by  the  firet ;  and  the  fact  that  he  would 
take  tliis  false  oath  and  enter  into  this  marriage,  shows  the 
overpowering  natm*e  of  the  motive  which  impelled  him. 
Tliat  such  proof  is  competent,  even  if  it  tends  to  prove 
another  crime,  has  fi-equently  been  decided  :  (  The  People  v. 
Wood,  3  Parker,  Cr.  R.,  681 ;  SIoiUy.  The  People,  4  id.,  71.) 

There  are  other  exceptions  to  which  our  attention  has 
been  called.  We  have  given  them  careful  examination,  and 
are  of  opinion  that  they  are  so  cleaiiy  groinidlcss  that  they 
do  not  need  pju-ticnlar  notice  here.  We  coneiu*  in  what  was 
said  about  them  at  the  General  Term. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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Daniel  Pratt  et  al.,  Assignees,  etc.,  ApiDcllants,  v.  Hexry 

W.  Short  et  al.,  Kespondents. 

Under  its  charter  (chap.  816,  Laws  of  1868)  the  People's  Safe  Deposit  and 
Savings  Institution  had  power  to  loan  its  capital  and  funds,  but  was 
restricted  in  its  investments  to  such  securities  as  are  specified  in  its 
charter  (§  11) ;  this  did  not  include  commercial  pajier. 

Accordingly  hdd,  that  as  the  discounting'  of  commercial  paper  is  prohibited 
by  statute  (1  ,R.  S.,  712,  }}  3,  6),  to  any  corxMration  not  authorized  by 
law  so  to  do,  and  as  pajter  so  discounted  is  declared  void,  that  a  prom- 
issory note  disccyinted  by  said  coi*poration  was  void. 

But,  heldy  that  the  illegal  action  of  its  directors  in  thus  investing  its  funds 
did  not  work  a  forfeiture  of  the  money  loaned,  and  that  this  might  be 
recovered,  although  the  security  was  void. 

The  hjstoiy  of  the  i^estraining  acta  given,  and  the  authorities  on  the  sub- 
ject collated. 

"Where  a  prohibitory  statute  points  out  the  consequences  of  its  violation, 
and  it  appeal's  to  have  been  the  legislative  intent  to  exclude  any  other 
penalty  or  forfeiture  than  such  as  is  declared  in  the  statute,  no  other 
will  be  enforced  ;  and  an  action  may  be  maintained  upon  the  transac- 
tion, of  which  the  prohibited  act  was  a  part,  if  it  can  be  done  without 
sanctioning  the  illegality. 

(Argued  December  12,  1679;  decided  J:inuary  13, 1S80.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  ill  the  fourth  judicial  depjirtmcnt,  in  favor  of  defend- 
ants, entered  upon  an  order  reversing  a  'judgment  in  favor 
of  plaintUfs,  entered  upon  the  report  of  a  referee,  and  direct- 
ing final  judgment  for  defendants. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

^  Darnel  Pratt^  for  appellants.  Tlio  fact  that  the  institution 
is  made  subject  to  other  provisions  of  the  statutes,  shows 
that  it  was  not  designed  that  it  should  bo  subject  to  the 
restrainhig  act.  (Brooms'  Legal  Maxs.,  592,  595;  Dwarris 
on  Statutes,  605;  People  v.  Utica  Ins,  Co.,  15  J.  R,,  383; 
Crocker  y.  Whitney,  71  N.  Y.,  1C7;  Gregory  y.  Des  Angea^ 
3  Bing.  [N.  aj,  85-87;  lieg  v.  Caledonia  It.  Co.,  16  Ad,  & 
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EL,  31;  Weeklery.  FirslNaL  Bank,  42  Md.,  393;  Whit' 
ney  v.  First  Nat.  Bank  of  BraUUbm^o,  50  Yes.,  398;  Fowler 
V.  Scullf/,  12  Peim.  St.,  461.)  The  note  in  suit  was  valid. 
{Utica  Lis.  Co.  v.  Scott,  8  Cow.,  709;  Utica  Ins.  Co,  v.  Par- 
dow,  2  Hall,  515;  Peopfe  v.  Utica  Ins.  Co.,  15  J.  R,  358- 
392.)  Where  it  is  a  simple  question  of  authority  in  the  cor- 
poration to  make  the  contract  in  question,  a  paity  having 
had  the  benefit  of  the  contract  cannot  be  porniittcd  to  ques- 
tion its  validity.  (Whitney  Iron  Co.  v.  Barlow,  63  N.  Y., 
62-70;  Pansh  v.  Wheeler,  22  id.,  494-508;  Pahaer  v. 
Lawrence,  3  Sand.  [Supreme],  IGlj  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.,  370;  Albany  Law  Jour.  [Jan.  1, 
1878],  426;  State  of  Md.  v.  Wonnan,  6  Ilill',  37;  Carey  v. 
Cleveland  and  Toledo  li.  li.  Co.,  29  Barb.,  35-52;  13 
Gray,  124;  Brice  on  Ultra  Vires,  373-375.)  The  bank 
held  the  relation  to  its  dcpositoi-s  substantidlly  as  trustee, 
and  its  unauthorized  acts  should  be  treated  as  the  uuiiuthoi-- 
ized  acts  of  trustees  of  individuals^  (f/.  S.  Tmst  Co.  v. 
Brady,  20  Barb.,  119-121;  Matt  v.  U.  S.  Trust  Co.,  19  id., 
558-571;  Butts  v.  TJooi,  37  N.  Y.,  317;  Coleman  v.  Second 
Avenue  It.  li.,  38  id.,  301;  Great  Fa^ifern  It.  It.  Co.  v. 
Turner,  21  W.  Ilcp.,  1G3;  Same,  Chancery  App.  [8  Law  II.], 
149;  Olivers  Lee^  Bankw.  Walbridge,  1  Clinton  Dig.,  349, 
par.  209.)  As  a  general  rule,  when  a  cont  ract  is  not  expressly 
declarcd  to  bo  void,  the  law  must  be  examined  as  a  whole  to 
ascertain  whether  or  not  its  makers  intend  that  a  contract 
contravening  it  in  some  particulars  should  bo  held  void. 
{Harris Langley,  12  How.,  79;  U.  S.  Tiiist  Co.  v.  Brady, -20 
Barb.,  119-121;  Sacketts Harbor  Bk.  v.  Codd,  15  N.  Y .,  249.) 
The  statutes  requirhig  certain  things  to  be  done  are  generally 
directory  merely.  ( CUy  Bank  of  Columhus  v.  B^nice  S  Fai/y 
17  N.  Y.,  507-515.)  Conceding  that  the  instrument  itself 
is  void,  as  being  prohibited  by  the  statute,  the  defendants 
are  still  liable  on  the  discount  for  money  lent.  (Parker  v. 
Rochester,  4  Johns.  Chy.  R.,  332;  Utica  Ins.  Co.  v.  Blood- 
good,  4  Wend.,  652;  Utica  Ins.  Co.  v.  Caldwell,  3  id.,  290; 
Utica  Ins.  Co.  v.  Kij}p^  8  Cow.,  20;    Utica  Ins.  Co.  v.  Sootl^ 
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19  J.  R,  1;  Uttca  Ins.  Co.  v.  Kipp,  3  Wend.,  369;  Ulica 
Ins.  Co.  V.  Hunt,  1  id.,  56  ;  Parke?'  v.  Rochester^  Sup.; 
Buffalo  City  Bank  v.  Gadd,  25  N.  Y.,  163-169;  7  Wend., 
31;  Parsons  Con.,  380;  14  N.  Y.,  189;  2  Burr.,  1080;  2 
Strange,  1140-1155;  Oneida  Bank  v.  Ontario  Bank,  21 
N.  Y.,  490;  2  Pareons  Con.,  263;  22  Rich.,  181.)  The 
restrictions  thrown  around  loans  were  for  the  benefit  of  the 
creditors  and  depositors,  and  loans  made  and  property  trans- 
ferred in  violation  of  these  restrictions,  is  a  fraud  uj^on  them 
and  void.  {Nathan  y.Whittoch,  9  Paige,  151;  1  R.  S.  [6th 
ed.J  ;  GilleU  v.  Moody,  3  Comst.,  479;  Wilson  v.  Forsyth, 
24  Barb.,  105;  Leavitt  v.  Tylee,  1  Sand.  Chy.,  207;  Bank 
of  America  v.  Pollock,  4  Ed.  R.  Chy.,  215;  Gillett  v.  PhiU 
lips,  3  Kern.,  114;  Tuckerman  v.  Broicn,  33  N.  Y.,  297; 
Steam  Nav.  Co.  v.  Weeld,  17  Barb.,  380;  McCollough  v. 
Moss,  5  Den.,  567;  Haxture  v.  Bishop,  3  Wend.,  3;  First 
Nat.  Bk.  of  Lyons  v.  Ocean,  etc.,  Bank,  60  N.  Y.,  278;  8  Law 
R.  Chy.,  .149;  Great  Eastern  R.  li.  Co.  v.  Turner,  21  W. 
R,  163;  Talmage  v.  Pell,  3  Seld.,  328;  2  R.  S.,  463,  §  33 
[oL  p. J  ;  Act,  1858,  chap.  314;  Osgood  y.  Layton,  48  Barb., 
464;  affid.,  3  Keyes,  521-523;  Sauttiard  v.  Benson,  72 
N.  Y.,  424.) 

Geo.  N.  Kennedy,  for  respondents.  Defendants  were  not 
liable  as  iudorsers,  as  the  note  not  having  been  discounted 
by  the  institution  was  by  the  restraining  act  void  in  its  hands, 
and  could  not  be  enforced.  (1  Edmonds  Stats.,  557,  §  4;  2 
R.  S.  [5th  ed.],  981,  §§  3,  4, 5, 8, 11, 18.)  The  defendants  were 
not  liable  to  said  uistitution  as  for  money  had  and  received, 
or  lent  and  advanced  by  it  to  them  for  the  mr)ney  paid  upon 
the  discount  of  said  note.  (  Uttca  Ins.  Co.  v.  Scott,  19  J.  R. 
1;  Uttca  Ins.  Co.  v.  Caldwell,  3  Wend.,  296;  Utica  Ins.  Co. 
V.  Bloodffood,  4  id.,  652;  Utica  Ins.  Co.  v.  Kipp,  8  Cow., 
20;  New  Hope  Del.  Bdg.  Co.  v.  Ponghkeepsie  Silk  Co.,  25 
Wend.,  650;  Curtis  v.  Leavitt,  15  N.  Y.,  98;  Tracy  y.  Tal- 
mage, 14  id.,  189;  Life  and  Fire  Ins.  Co.  v.  Mechanics?  Fire 
Ins.  Co.  of  N.  Y.,  7  Wend.,  31;  Bissell  v.  Mich.  South.  R. 
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li.  Co.,  22  N.  Y.,  265;  Com.  on  Contracts,  80;  Jiank  of 
Salina  v.  Alvord,  31  N.  Y*,  474;  Jf,  Y  Firemen  Ins.  Co, 
y.Ebj,  2  Cow.,  678;  22  N.  Y.,  2G5.) 

Andrews,  J.  Tlie  Peoples  Safe  Deposit  and  Savings 
Institution,  a  corporation  created  by  chapter  816  of  the  Laws 
9f  18G8,  in  August,  1872,  upon  the  application  of  defend- 
iints,  compoBiug  tbo  firm  of  H.  W*  Shoil  &  Co.,  discounted 
a  note  made  by  one  Alico  Viui  Cleek,  for  $1,900,  payable  to 
the  order  of  IL  W.  Short  &  Co.  seventy  days  after  its  date, 
and  indorsed  by  the  payees,  who  received  the  proceeds  of 
the  discount.  The  note  was  taken  by  H.  W.  Short  &  Co. 
ui)on  a  debt  owing  by  the  maker  to  the  payees.  It  was  not 
paid  at  maturity,  and  was  duly  protested.  The  Safe  Deposit 
Company  in  September,  1872,  became  bankrupt,  and  the 
plaintiffs  were  appointed  assignees  in  bankruptcy  of  the 
insolvent  coi-poration.  This  action  is  brought  by  the  plain- 
tiffs as  such  assignees  against  the  defendants,  and  in  their 
complaint  they  allege  three  causes  of  action  :  first,  a  cause 
of  action  against  the  defendants  as  indorsee  of  the  note 
referred  to ;  second,  for  money  lent  and  advanced  by  the 
Safe  Deposit  Company  to  the  defendants  upon  the  security 
of  the  note,  and  thirds  for  money  had  and  received  by  them, 
to  and  for  the  use  of  the  corporation. 

It  is  admitted  that  the  note  has  not  been  paid,  and  that 
the  Safe  Deposit  Company  has  never  been  re-imbursed  in  any 
way  for  the  money  advanced  to  the  defendants  on  the  dis- 
count of  the  paper.  When  called  upon  to  pay  the  note, 
according  to  the  terms  of  their  engagement,  their  sole 
defense  is  that  the  Safe  Deposit  Company  M'as  prohibited  by 
law  from  discounting  notes,  or  loaning  its  funds  on  pei'sonal 
security,  and  that  having  acquired  title  to  the  note  through 
this  illegal  transaction  the  contract  of  indorsement  is  void. 
In  answer  to  the  claim  for  the  repayment  of  the  money  it 
is  insisted  that  the  loan  or  advance  of  the  money,  and  the 
taking  of  the  note  with  the  indoi-sement  as  security  therefor, 
constituted  one  single  and  indivisible  act,  incapable  of  sepaia- 
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tion,  and  that  the  transaction  as  a  whole  falls  under  the  con- 
demnation of  the  law,  so  that  neither  the  corporation  nor  its 
assignees  in  bankruptcj^,  have  a  remedy  either  upon  the 
security,  or  to  recover  back  the  money  advanced  upon  the 
void  paper.  ^ 

The  question  as  to  the  power  of  the  Safe  Deposit  Company 
to  discount  notes,  depends  upon  its  charter,  and  the  limita* 
tions  and  i*estrictions  contained  in  the  general  statutes  of  the 
state,  applicable  to  this  corporation.  By  the  first  section  of 
the  charter,  the  persons  named,  and  such  other  persons  as 
should  become  stockholders,  were  constituted  a  body  corpo- 
rate, under  the  name  and  style  of  ''  People's  Safe  Deposit  and 
Savings  Institution  of  the  State  of  New  York."  The  eighth 
section  provides  that  the  capital  stock  of  the  corporation 
shall  be  $200,000,  subject  to  be  increased  as  therein  provided. 
The  fifth  section  declares  the  business  and  general  object 
of  the  corporation  to  be,  to  take  and  receive  on  deposit  as 
bailee  for  safe  keeping  and  storage,  coin,  bulliun,  etc.,  and 
personal  property,  upon  the  terms  and  for  such  compensation 
an  may  be  agreed  upon  between  the  corporation  and  the 
bailoi"s,  and  authorizes  the  corporation  ♦♦to  receive  money 
from  any  estate,  company,  association,  person  or  persons  on 
deposit,  and  give  a  receipt,  certificate,  or  book  therefor,  to 
the  23arty  or  parties  making  such  deposits,  and  which  shall  be 
subject  to  their  order  only,  and  any  rate  of  interest,  not  exceed- 
ing that  allowed  by  law,  shall  be  paid  for  such  deposits." 
The  sixth  section  provides  tliat  the  corporation  may  make 
such  special  regulations,  in  reference  to  deposits,  as  shall  best 
aid  the  depositors  and  parties  interested  by  accumulating  and 
increasing  the  same,  allowing  and  receiving  such  rate  of 
interest  therefor  not  greater  than  the  rate  before  mentioned, 
as  may  be  agreed  upon,  and  empowers  the  corporation  to 
negotiate  the  stocks  and  bonds  of  the  United  States,  or  of 
the  several. States,  and  the  authorized  bonds  of  municipali' 
tics  and  corporations.  The  seventh  section  authorizes  the 
corporation  to  purchase  and  hold  such  real  and  personal 
estate  sis  may  be  necessary  and  convenient  for  the  accom- 
SiCKBLs— Vol.  XXXIV.        66 
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inodation  and  transaction  of  its- business,  and  also  ''to  take 
and  hold  any  real  estate  as  security  for,  and  in  payment  of 
loans  or  debts  due,  and  to  become  due  to  the  corporation." 
The  eleventh  section  provides  for  investments  of  the  capitid 
and  funds  of  the  corporation  in  the  words  following:  '*It 
slmll  be  the  duty  of  the  board  of  directors  to  invest  the 
capital  stock  of  the  said  corporation,  and  to  keep  the  same 
invested  in  good  securities ;  and  it  shall  be  lawful  for  the 
same  to  make  such  investments  of  its  capital,  and  of  the 
deposits  and  funds  accumulated  by  its  business,  or  any  part 
thereof,  in  bonds  and  mortgages,  on  unincumbered  real  estate, 
worth  at  least  fifty  per  cent  more  than  the  sum  loaned  thereon, 
and  also  in  the  public  securities  or  stocks  of  any  State,  or  of 
the  United  States,  or  in  the  stocks  or  bonds  of  any  city, 
county,  or  town,  or  corporation,  or  association,  or  otherwisey 
of  any  State,  or  the  United  States,  in  manner  or  form  ^s  the 
directors  and  officers  of  said  corporation  think  proper." 
The  fourteenth  section  declaims  that  the  corporation  shall 
possess  tliG  general  powers  and  privileges,  and  be  subject  to 
the  liabilities  and  i^estrictions  contained  in  title  third  of 
chapter  eighteen  of  the  first  part  of  the  Revised  Statutes,  so 
far  as  applicable  thereto. 

It  is  clear  from  a  reference  to  the  provisions  of  the  charter 
that  the  corporation  was  authorized  to  loan  its  cai)ital  and 
funds.  This  is  clearly  inferrible  from  the  language  of  the 
seventh,  and  other  sections,  and  without  this  power  its  busi- 
ness of  receiving  and  paying  interest  upon  deposits  could  not 
be  carried  on.  But  the  mode  of  investment  is  i)rescril)ed  in 
the  eleventh  section,  and  the  specification  of  the  particular 
securities  in  which  it  should  be  lawful  for  the  corporation  to 
invest,  operates  by  implication  to  restraui  and  prohibit  invest- 
ments in  any  securities  other  than  those  particularly  enumer- 
ated. This  rule  of  construction  has  been  fi-equently  recog- 
nized and  applied.  In  ^ni?  York  Firemen  Ins.  ^Co.  v.  JSly 
(2  Cow.,  678),  Sutherland,  J.,  i-eferring  to  the  claim  that 
the  company  in  that  case  was  not  prohibited  from  investing 
its  surplus  funds  in  loans  upon  promissory  notes,  said :  ''  The 
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sixteenth  section  of  the  act  expressly  provides  that  it  shall  be 
lawful  for  the  corporation  to  invest  their  capital,  or  any  por- 
tion of  it  either  in  the  stock  of  the  United  States,  or  of  the 
individual  States,  thus  by  the  strongest  implication  prohibit- 
ing any  other  mode  of  investment,  and  destroying  the  infer- 
ence which  might  have  resulted  from  the  absence  of  all  regu- 
lations on  the  subject."  (See  also  People  v.  Uiica  Ins,  Co.., 
15  J.  E.,  383;  North  River  Ins.  Co,  v.  Lavrrence,  3  Wend., 
482;  Crocker  v.  Whitney^  71  N.  Y.,  161.)  The  specification 
in  the  eleventh  section  of  the  charter  in  question  does  not 
include  investments  by  way  of  loan  upon,  or  discount  of  notes 
or  other  commercial  paper,  made  by  individuals.  The  words 
**  or  otherwise  "  a^  used  in  the  section  if  they  have  any  intel- 
ligible meaning,  can  only  be  consti^ued  as  authorizing  an 
investment  in  the  obligations  of  counties,  cities,  etc.,  other 
than  the  stocks  or  bonds  mentioned  in  the  preceding  part 
of  the  section. 

But  the  intention  of  the  Legislature  to  prohibit  the  cor- 
poration from  discounting  or  loaning  money  on  the  security 
of  commercial  paper  is  not  left  alone  to  the  inference  or 
implication  from  the  language  of  the  eleventh  section  of  the 
charter.  The  fourteenth  section  incorporates  with  the  act 
the  provisions  of  the  third  title  of  chapter  eighteen,  of 
the  first  part  of  the  Revised  Statutes,  so  far  as  applicable. 
The  fourth  section  of  that  title  declares  that  ''  no  corpora- 
tion created,  or  to  be  created,  and  not  expressly  incorporated 
for  banking  i)ur|)oses  shall  by  any  implication  or  constnic- 
tion  be  deemed  to  possess  the  power  of  discounting  bills, 
notes,  or  other  evidences  of  debt,  of  receiving  deposits,"  etc. 

The  Safe  Deposit  Company  was  not  expressly  incorporated 
for  banking  purposes.  The  constitution  of  1846  (art.  8, 
§  4)  prohibited  the  Legislature  from  granting  a  special  charter 
for  banking  puiposes,  and  the  charter  in  question  while  it 
conferred  upon  the  corporation  created  thereby  the  power  to 
receive  deposits,  which  is  a  banking  power,  did  not  intend 
by  the  charter  to  create  a  bankmg  corporation.  The  con- 
stitution referred  to  corporations  possessing  general  banking 
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powers.  The  principal  functions  of  such  a  corporation,  to 
wit :  the  power  to  issue  notes  to  circulate  as  money,  and  dis- 
counting commercial  paper,  were  not  conferred.  The  validity 
of  the  charter  creating  this  corporation  is  not  questioned,  and 
the  corporation  not  being  one  expressly  incorporated  for  bank- 
ing purposes,  it  had  no  power  to  discoimt  notes  or  commercial 
paper,  as  appears  by  the  express  language  of  the  section  of  the 
Kevised  Statutes  alluded  to.  But  the  corporation  was  also 
subject  to  the  provisions  of  the  statute  to  restrain  unauthor- 
ized banking,  commonly  known  as  the  restraining  act.  This 
point  is  established  by  the  decision  of  this  court  in  The  Ifew 
York  State  Loan  and  Trust  Co.  v.  Ilelmer  {11  N.  Y.,  68), 
where  the  question  was  presented  under  a  charter  similar  in 
respect  to  the  point  we  are  now  considering,  to  the  charter 
in  question.  The  third  section  of  the  restraining  act  ( 1 R.  S., 
712),  declares  that  **  no  incorporated  company  without  being 
authorized  by  law,  shall  employ  any  part  of  its  effects  or  be 
in  anyway  interested  in  any  fund  that  shall  be  employed  for 
the  purpose  of  receiving  jieposits,.  making  discounts,  or  issu- 
ing notes,  or  other  evidences  of  debt,  to  be  loaned  or  put  in 
circulation  as  money."  The  sixth  section  declares  that  all 
notes  or  other  securities  for  the  payment  of  money  *•  made  or 
given  to  secure  the  payment  of  any  money  loaned  or  dis- 
counted by  any  incorporated  company,  contrary  to  the  i)ro- 
visions  of  the  third  section  of  this  title,  shall  be  void." 

It  appeai-s  from  the  evidence  in  the  case  that  the  corpora- 
tion in  question,  at,  and  prior  to  the  time  of  the  discoimt  of 
the  note  set  out  in  the  complaint,  used  its  funds  derived 
from  deposits  and  otherwise,  in  discounting  commercial 
paper,  and  exercised  the  usual  and  ordinary  powei-s  of  a 
bank  of  discount.  This  course  of  business  Wiis  expressly 
prohibited,  by  the  restraining  act,  and  independently  of  that 
act,  was  in  violation  of  the  restrictions  imposed  by  the 
eleventh  section  of  the  charter  of  the  company. 

I  have  no  difficulty  therefore  in  reaching  the  conclusion 
that  the  discount  by  the  corporation  of  the  note  in  question, 
was  unlawful!  and  upon  geneml  principles  of  law,  applicable 
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to  the  subject  as  well  as  by  the  terms  of  the  restraining  act, 
the  security  taken  by  the  company  was  void,  and  furnishes 
no  ground  of  action.  {Thalimer  v.  Bri^ikerJioff^  20  J.  R., 
386;  If.  Y.  Firetnen^s  Ins.  Co.  v.  Ebj^  supra;  Bank  of 
Salina  v.  Alvord,  31  N.  Y.,  474;  Crocker  v.  Whitney,  71 
id.,  161;  If.  Y.  State  Loan  and  Trust  Co.  v.  Helmer,  77 
id.,  supra.) 

It  is  claimed,  however,  that  the  plaintiffs  as  representatives 
of  the  insolvent  corporation  notwithstanding  the  invalidity 
of  the  note,  are  entitled  to  recover  the  money  received  by 
the  defendants  upon  the  void  security,  and  this  presents  tho 
only  remaining  question  in  the  case. 

It  is  no  doubt  the  general  rule  of  law,  that  no  right  of 
action  can  spring  out  of  an  illegal  contract.  And  the  rule 
that  an  illegal  contract  cannot  be  enforced,  applies  as  well  to 
contracts  malayn  prohibitum,  as  to  contracts  malum  in  se. 
But  it  docs  not  necessarily  follow  that  all  the  consequences  at- 
tending a  contract,  which  is  contrary  to  public  morals,  or 
founded  on  an  immoral  consideration,  attend  and  affect  a 
contract  malum  pi*ohibitum  merely.  Tho  law  in  the  former 
case  will  not  undertake  to  relieve  parties  from  the  position 
in  which  they  have  placed  themselves,  or  to  adjust  the 
equities  between  them.  But  in  the  latter  case,  while  the 
law  will  not  enforce  the  prohibited  contract,  it  will  take 
notice  of  the  circumstances,  and  if  justice  and  equity  require 
a  restoration  of  money  or  propei*ty,  i^eceived  by  either  party 
thereunder,  it  will,  and  in  many  cases  hjis  given  relief.  So 
also  a  prohibitory  statute  may  itself  point  out  the  conse- 
quences of  its  violation,  and  if,  on  a  consideration  of  the 
whole  statute,  it  appears  that  the  Legislature  intended  to 
define  such  consequences,  and  to  exclude  any  other  penalty 
or  forfeiture  than  such  as  is  declared  in  the  statute  itself,  no 
other  will  be  enforced,  and  if  an  action  can  be  maintained  on 
the  transaction  of  which  the  prohibited  ti'ansaction  was  a 
part,  without  sanctioning  the  illegality,  such  attion  will  be 
entertained.  The  case  of  Robinson  v.  Bland  (2  Burr.,  1077), 
is  a  leading  case,  illustrating  this  principle.     The  statute 
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(9  Aune,  chap.  14)  declared  that  **  all  notes,  bills,  bonds 
judgments,  mortgages  or  other  securities  for  money  won  o\ 
lent  at  play,  shall  be  void,"  etc.  The  declaration  counted 
upon  a  bill  of  exchange  drawn  by  the  defendant's  intestate, 
and  also  contained  the  money  counts.  The  bill  was  given, 
iu  part,  for  money  won  at  play  by  the  plaintift*  of  the  defend- 
ant's intestate,  and  in  part  for  money  lent  at  play  to  the 
intestate.  The  defendant  interposed  the  statute  as  a  Imr  to 
the  recovery.  The  defense  wtui  allowed  as  to  money  won, 
but  was  overruled  as  to  the  money  lent.  Lord  Mansfield 
eaid  :  "As  to  tlie  money  won,  we  think  it  cannot  be  recov 
ered  ;  as  to  the  money  lent,  the  plaintilf  is  entitled  to  it. ' 
Mr.  Justice  Denison  said  :  "  There  is  a  distinction  between 
the  contract  and  the  security."  Mr.  Justice  Wilmot,  speak- 
ing of  the  claim  for  money  lent,  said  :  **  The  contract  may 
be  good,  though  the  security  be  void  ;  and  I  think  the  con- 
tract is  good,  though  the  security  is  void  by  the  statute  of 
9  Anne." 

In  determining  whether  the  Legislature  intended,  in  the 
charter  in  question,  that  a  violation  by  the  company  of  the 
restriction  as  to  investments,  contained  in  the  eleventh  sec- 
tion, should  not  only  render  the  unauthorized  security  void, 
but  also  work  a  forfeiture  of  the  money  loaned  thereon,  it  is 
important  to  consider  the  purpose  and  object  which  the 
Legislature  had  in  view  iu  making  the  restriction.  Plainly, 
the  main  object  was  to  secure  the  fund  of  depositors  against, 
loss  by  insecure  and  hazardous  investments.  The  State,  by 
the  charter,  held  out  the  company  as  a  savings  bank.  The 
Legislature  well  understood  that  it  would  bo  made  the  cus- 
todian of  the  savings  of  individuals  dealing  with  the  corpo- 
ration, and  it  was  eminently  wise  and  just  tlaat  the  bank 
should  be  so  restricted  in  respect  to  the  character  of  the 
investment  it  should  make  as  to  afford  reasonable  assurance 
that  the  trust  would  be  safely  administered.  The  risk  of 
losing  the  benefit  of  securities  taken  in  violation  of  the 
charter,  would  naturally  induce  care  on  the  part  of  the  man- 
ager of  the  corporation  in  confining  investments  to  the 
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authorized  securities,  but  to  hold  that  the  illegal  action  of 
the  directors  in  iuyestiug  in  unauthorized  securities,  not 
only  debarred  a  recovery  thereon,  but  also  put  the  fund 
itself  thus  illegally  used,  and  which  the  restriction  was 
intended  to  protect,  bej^ond  the  power  of  reclamation  from 
the  hands  of  the  borrower,  would  seem  to  contravene  rathe*^ 
than  support  the  policy  upon  which  tlie  restiiction  was 
founded. 

The  effect  of  the  restraining  act  upon  contracts  made  in 
violation  of  its  provisions,  was  considered  in  a  series  of  cases, 
known  as  the  Utica  insumnco  cases,  commencing  with  tlie 
case  of  Utica  Liauvance  Go.  v.  Scott  (19  J.  E.,  1).  In  these 
cases  the  corai>any  had,  in  violation  of  the  restraining  act, 
carried  on  the  business  of  discounting  paper,  cxei*ci8ing  in 
i-espect  thereto  ordinary  banking  power.  And  it  was  held 
that  the  securities  taken  on  such  discounts  were  void,  but 
that  the  money  loaned  could  be  recovered.  The  court,  in  the 
case  in  Johnson,  say  :  "  the  lending  money  is  not  declared 
to  be  void,  and,  therefore,  whenever  money  has  been  lent  it 
may  be  recovered,  although  the  seciM'ity  itself  is  void,'^ 
citing,  among  other  authorities,  the  case  of  Robinson  y. 
Bland  (sttpra).  This  distinction  was  adopted  and  followed 
in  several  sul)sequent  cases.  {Utica  Ins.  Co,  v.  Kip,  8 
Cow.,  20;  Utica  Ins.  Co.  v.  CadweU,  3  ^Vend.,  296,  and 
Ulica  Ins.  Co,  V.  Bloodgood^  4  id.,  652.)  These  cases  have 
been  criticised,  but  have  never  been  overruled.  {Mei^cein  v. 
People,  25  Wend.,  64;  Tracij  v.  Talmage,  14  N.  Y.,  189; 
Cuj'tis  V.  Learitt,  15  id.,  97.)  The  first  i-estraining  act  was 
passed  in  1804,  and  was  re-enacted  in  1813  (2  R.  L.,  234),  and 
extended  in  1818.  (Laws  1818,  chap.  236.)  The  object  of 
these  enactments,  as  shown  by  Savage,  C.  J.,  in  New  York 
Fiteinen^s  Ins.  Co.  v.  Ely  {supra),  was  to  protect  the  chartered 
banks  in  the  monopoly  of  banking,  and  to  exclude  other  cor- 
porations, associations  or  individuals  from  conducting  a  bank- 
ing business  in  either  department,  of  issue,  deposit  or  discoimt. 
But  the  State  subsequently  departed  very  widely  from  this 
poUcy.  In  1837  the  Legislature  repealed  the  restriction  before 
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existiug,  preventing  individuals  or  unincorporated  associations 
from  keeping  offices  of  deposit  and  discount.  (Laws  of 
1837,  chap.  20.)  This  act,  as  was  said  by  Comstock,  J.,  in 
Curtis  V.  Leavitt  (15  N.  Y.,  97),  reduced  banking  to  a  private 
business,  except  in  the  department  of  creating  a  circulating 
medium.  After  this  repeal  any  person  or  association  except 
incorporated  companies  could  conduct  the  business  of 
receiving  deposits  and  making  discounts.  In  1838  tho  Leg- 
islature, by  the  geneittl  banking  law,  opened  the  whole  fran- 
chise of  banking  to  any  pei-son  or  association  of  pci-sons, 
subject  only  to  the  condition  of  complying  with  the  provis- 
ions of  the  act. 

It  will  be  seen,  from  this  reference  to  tho  law,  that  the 
policy  upon  which  the  i-estraining  acts  were  passed,  viz.  : 
the  secumig  of  the  monopoly  of  banking  to  special  favorites 
of  the  Legislatui^e,  has  been  abandoned.  Any  individual, 
or  association  of  individuals,  may  now  conduct  the  bushiess 
of  receiving  deposits  and  discounting  commercial  paper. 
The  restraint  continues  as  to  incorporated  companies  not 
authorized  by  their  charter  to  conduct  the  business.  The 
only  public  policy  upon  which  this  remaining  restriction 
upon  incorpomted  companies  against  discounting  paper 
seems  now  to  rest,  is  that  of  restr;iining  corporations  from 
exeixjising  powers  not  granted  by  their  chailei's.  The  Utica 
insurance  cases  have  stood  as  tho  law  of  the  State  for 
more  than  forty  yeai-s.  Thty  gave  a  construction  to  the 
restrainins:  laws  which  has  never  been  revei'sed.  The  court 
is  not  called  upon  at  this  late  day,  in  a  case  similar  in 
principle,  and  involving  the  construction  of  the  same  statute, 
to  reconsider  the  grounds  of  those  decisions,  especially  when 
there  remains  but  a  remnant  of  tho  policy  upon  which  they 
were  founded,  and  when  the  business  of  discounting  notes 
hsis  been  made  lawful  as  to  all  the  world  except  corpoi-ations 
not  authorized  bv  their  charters  to  conduct  it.  In  view  of 
the  special  language  of  the  restraining  act,  and  the  si^ecifica- 
tion  of  the  consequences  which  should  follow  the  unlawful 
discount  of  commercial  paper,  there  is  great  force  in  the  sug- 
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gestion  that  tho  Legislature  regarded  the  particular  penalty 
imposed,  and  the  remedy  by  quo  warranto  or  by  an  action 
in  equity  to  restrain  the  exercise  by  a  corporation  of  unauthor- 
ized powei-s,  as  a  sufficient  protection  against  corporations, 
or  individuals  unlawfully  engaging  in  the  business  of  dis- 
counting paper,  and  that  it  was  not  intended  that  they 
should  also  forfeit  all  claim  to  money  loaned  or  advanced 
upon  the  prohibited  security. 

The  justice  of  the  particular  case  before  us  calls  for  no 
departure  from  these  decisions.  If  the  defendants  avoid 
their  indorsement  it  is  the  plainest  equity  that  they  shall 
restore  the  money  which  they  received  on  the  faith  of  it. 

The  judgment  of  the  Greneral  Term  should  be  reversed, 
and  the  judgment  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


Daniel  Pratt  et  al.,  Appellants,  v.  Nathan  P.  Eaton 

et  al.,  Ke&|X)ndents. 

• 

Defendant  E.  execnted  his  bond  and  mortgagfe  to  secure  the  People's  Safe 
Deposit  and  Savings  Institution,  for  any  indebtedness  it  had  against  the 
moi'tgagor,  **  upon  or  by  reason  of  any  promissory  note,  bill  of  exchange* 
overdraft,  or  otherwise.**  Subsequently  said  coi-poration  loaned  to  the 
mortgagor  various  sums  of  money  upon  the  discount  of  his  notes,  which 
expressed  that  tho  maker  had  deposited  the  bond  and  mortgage  as 
collateral.  In  an  action  to  foreclose  the  mortgage,  hddt  that  the  notes 
were  void,  as  the  corporation  had  no  power,  under  its  charter,  to  loan 
money  on  personal  security  (chap.  816,  Laws  of  1868),  and  was  prohibited 
by  statute  from  discounting  commercial  paper  (1  R.  S.,  712,  §§  3,  6);  but 
that  the  corporation  was  authorized  by  its  charter  (}  11)  to  invest  in 
bonds  and  mortgages ;  that  there  was  a  loan  which  was  within  the  con- 
dition of  the  mortgage ;  that  the  fact  that  the  loan  was  made  by  way  of 
discount,  and  upon  the  security  of  the  notes,  as  well  as  of  the  mortgage, 
did  hot  vitiate  the  latter ;  and  that  it  was  a  valid  security  for  the  loan 
and  enforceable  as  such. 

PraU  V.  Eaton  (18  Hun,  298),  reversed. 

(Argued  December  19, 1879 ;  decided  January  13,  18S0.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  ia  the  fourth  judicial  department,  in  favor 
of  defendants,  entered  upon  an  order  revei-sing  a  judgment 
in  favor  of  plaintifl^,  entered  upon  the  report  of  a  referee, 
and  directing  final  judgment  for  defendants.  (Reported 
below,  18  Hun,  293.) 

This  was  an  action  to  foreclose  a  mortgage. 

The  plaintiffs  are  the  assignees  in  bankruptcy  of  the 
"  People's  Safe  Deposit  and  Savings  Institution  of  the  State 
of  New  York,"  a  corporation  organized  under  the  provisions 
of  chapter  816,  of  the  Laws  of  1808.  The  mortgage  was 
executed  by  th^  defendants,  Eaton  and  his  wife,  together 
with  a  bond  of  Eaton,  to  which  it  was  collateral,  to  Patrick 
Lynch,  in  trust  for  the  corpomtion,  to  secure  it  for  any 
indebtedness  it  might  hold  against  Eaton,  **  upon  or  by  rejison 
of  any  promissory  note,  bill  of  exchange,  check,  overdraft, 
or  otherwise."  At  the  time  when  the  corporation  was 
adjudged  a  bankrupt  it  held  four  promissory  notes  made  by 
Eaton,  for  the  amount  of  which,  being  $950,  besides  interest, 
the  plaintiffs  claimed  the  right  to  enforce  the  lien  created  by 
the  mortgage.  The  fact  that  the  notes  were  discounted  by 
said  corporation  wjxs  admitted  by  the  plaintiffs,  as  was  also 
the  fact  that  the  corporation,  from  its  organization  to  its  fail- 
lu-e,  and  during  the  time  when  the  notes  were  discounted, 
kept  an  office  of  discount  and  deposit  in  the  city  of  Syracuse, 
and  carried  on  a  large  business  in  the  discount  of  notes  and 
other  commercial  paper. 

Further  facts  appear  in  the  opinion. 

■ 

Daniel  Pratt^  for  appellants.  The  money  in  suit  having 
been  loaned  on  bond  and  mortgage  the  transaction  was  legal. 
(Laws  of  1868,  p.  1839,  §§  5,  6,  7,  11.)  The  institution 
being  authorized  to  loan  its  deposits  and  funds  accumulated 
in  business  in  such  manner  as  the  officers  thereof  should,  in 
their  discretion,  deem  proper,  there  is  no  restriction  ujwn 
them  as  to  the  form  of  the  loans  provided  the  requisite 
security  be  taken.     (Laws  of  1868,  p.   1843,  §  11.)     The 
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right  to  loan  includes  the  right  to  discount  paper.  (iT.  Y, 
Firemen^s  Iris,  (Jo.  v.  Ely^  2  Cow.,  6^3;  People  w.Utica  Ins, 
Co.,  15  J.  R.,  392;  Talmage  v.  Pell,  3  Seld.,  342;  SmiUiy. 
Ez.  Bank  of  Pittsburg,  26  Ohio,  141;  15  id.,  (>9.)  It  is  not 
material  that  the  loan  in  this  case  was  for  a  short  time.  A 
loan  cannot  be  said  not  to  be  an  investment,  because  it  is  short. 
(Uiica  Lis.  Co.  v.  Scott,  8  Cow.,  710-719;  Laws  1876,  p. 
400,  §  27;  Laws  1866,  p.  1282,  §  9;  Laws  1866,  p.  1421, 
^  6;  Ljxws  1866,  p.  1202,  §  6;  Bard  v.  Poole,  12  N.  Y., 
495-505.)  If  the  notes  were  void  the  mortgage  may  be 
enforced  for  money  lent.     {Curtis  v.  LeaviU,  96  N.  Y.,  9.) 

George  D.  Cowles,  for  respondents.  A  corporation  caa 
exercise  only  such  powers  as  are  expressly  given  to,  and  such 
incidental  powci-s  as  shall  be  necessary,  to  the  exercise  of  the 
powei*8  expressly  granted.  (1  R.  S.  [Edm.  ed.],  557-600 
[m.  p.]  ;  Chas.  River  Bridge  v.  Warren  Bridge ^  11  Pet., 
420-544;  Richmond  and  C  R.  R.  Co.  v.  Louisa.  R.  R,  Co., 
13  How.,  71;  Rice  v.  R.  Co.,  1  Black.,  358;  Jeff.  Branch 
Bank  v.  S.  Kellei/,  1  id.,  436;  Binghamton  Bridge,  3  Wall., 
51;  Persie  v.  Del.  and  Ches.  Canal,  9  How.,  172;  People 
V.  Utica  Ins.  Co.,  15  J.  B.,  383;  iV".  Y.  Piremeii's  Ins.  Co. 
V.  E/g,  2  Cow.,  678;  Union  Nat.  Bank  v.  Matlieios,  19  Alb. 
Law  Jour.,  132;  Laws  1868,  vol.  2,  p.  1839,  chap.  816; 
1  R.  S.  [Edm.  ed.],  557-600  [m.  p.].)  Even  if  the  Lcjgis- 
lature  had  intended  to  confer  banking  powei-s  upon  this  cor- 
poration, any  grant  of  such  power  would  have  been  invalid, 
being  in  contravention  of  the  constitution.  (Constitution  of 
1846,  art.  8,  §§  1,  4;  People  v.  Utica  Ins.  Co.,  15  J.  R., 
358-390;  N.  Y  Firemen's  Ins.  Co.  v.  Elg,  2  Cow.,  678; 
iV".  y.  Trust  and  Loan  Co.  v.  Uehner,  12  Hun,  35-42;  City 
Bank  of  Columbus  v.  Bruce,  17  N.  Y.,  507-515;  1  R.  S. 
[Edm.  ed.],  660-712  [m.  p.],  §§  1-5.)  As  the  institution 
was  in  no  manner  authorized  by  its  charter  to  make  loans  or 
discounts  like  the  one  in  question,  but  wjis  expressly  pro- 
hibited from  so  doing,  all  notes  and  other  securities  made 
or  given  to  secure  the  payment  of  money  so  loaned  or  dis- 
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counted  are  void.  {In  reJaycox  S  Green^  7  Nat.  Bank  li., 
578;  S.  C,  13  id.,  122;  S.  C,  U.  S.  Circuit  Ct.  N.  Di^.  of 
N.  Y.;  People  v.  Uiica  Lis.  Co,,  15  J.  R.,  358;  N.  Y.  Trust 
and  Loan  Co.  v.  Ilelmer,  12  Hun,  35;  20  Alb.  L.  Jour.,  36; 
Crocker  v.  Whitney,  71  N.  Y.,  161.)  When  a  corporation 
enters  into  a  contract  prohibited  by  statute,  or  unauthorized 
by  its  charter,  such  contract  is  void,  and  no  recoveiy  can  be 
had  thereon  by  it.  {North  River  Ins.  Co.  v.  LatDrence,  3 
Wend.,  482;  Life  and  Fire  Ins.  Co.  v.  Mech.  Fire  Ins.  Co. 
ofN.  r;,  7  id.,  31;  Crocker  Y.Whitney,  71  N.  Y.,  161-170; 
^V;  Y.  Ins.  Co.  V.  Ely,  2  Cow.,  678;  Bank  of  Salina  v. 
Alvord,  31  N.  Y.,  473;  Bissell  v.  M.  S.  and  N.  J.  R.  R.  Co., 
22  id.,  2G5.)  Coui*ts  will  not  aid  either  party  in  enforcing 
an  illegal  executoiy  contract,  nor  if  executed  will  they  aid 
either  party  in  setting  it  aside,  or  in  recovering  back  what 
has  passed  under  it.  {N^eUis  v.  Clark,  4  Hill,  424;  Oneida 
Bank  v.  Ontario  Bank,  21  N.  Y.,  490-496;  Ti'acy  v.  Tal 
fnage,  14  id.,  162;  Curtis  v.  Leavitt,  15  id.,  9;  Sacketts 
Harbor  Bank  v.  Codd,  18  id.,  240;  KnpwUon  v.  Cong,  and 
Fmpire  Spring  Co.,  57  id.,  518.)  The  bond  and  mortgage 
in  question  are  merely  collateral  to  an  indebtedness  arising 
on  the  discounted  notes,  and  the  illegality  of  the  contract  is 
a  defense  to  them  also.     {Swift  v.  Beers,  3  Den.,  70.) 

Andrews,  J.  "We  have  decided  at  this  term,  that  the 
People's  Safe  Deposit  and  Savings  Institution  had  no  power 
under  its  charter  to  loan  money  on  personal  security,  and 
was  forbidden  by  the  restraining  act  from  engaging  in  the 
business  of  discounting  notes  and  other  commercial  paper, 
and  could  not  enforce  notes  discounted  in  violation  of  the 
act.  But  we  further  held  in  that  case  that  where  a  loan  had 
been  made  by  the  company  by  way  of  a  discount  of  a  promis- 
sory note,  the  company  or  its  assignees  could  recover 
the  money  loaned,  although  the  security  taken  was  void. 
The  decision  referred  to,  and  the  principle  upon  which 
it  rests,  sustains  the  right  of  the  plaintifEs  to  enforce  the 
mortgage    in    question.     The  mortgage  was  executed   to 
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Patrick  Lynch,  an  officer  of  the  Safe  Deposit  Company,  and 
was  conditioned  to  pay  to  him,  or  his  assigns,  $2,000. 
Concurrently  with  the  execution  of  the  mortgage,  a  dcclani- 
tion  of  trust  was  executed  by  the  mortgagor  and  mortgagee, 
declaring  that  the  mortgage  was  executed  to  secure  the  Safe 
Deposit  Company  for  any  indebtedness  it  might  hold  against 
the  mortgagor,  "upon  or  by  reason  of  any  promissory  note, 
bill  of  exchange,  check,  overdraft,  or  otherwise."  Subse- 
quently, at  different  times,  the  company  loaned  to  the  mort- 
gagor, money,  amounting  in  all  to  the  sum  of  $950,  upon 
the  discount  of  his  notes,  which  notes  expressed  that  the 
maker  had  depositcnl  with  the  company,  as  collateral  security, 
the  bond  juid  mortgage  in  question.  The  notes  were  void, 
but  the  company,  by  the  express  terms  of  the  eleventh 
section  of  the  charter,  was  authorized  to  invest  its  funds 
in  bonds  and  mortgages  and  other  securities  specified. 
There  was  a  loan  in  this  case,  and  tliis  created  an  indebted- 
ness to  the  bank,  which  was  within  the  condition  of  the  mort- 
gage. The  words,  '^or  otherwise,"  in  the  declaration  of 
trust,  are  broad  enough  to  cover  any  debt  which  the  company 
might  hold  against  the  mortgagor.  The  lact  that  the  loan 
was  made  by  way  of  discount  of  commercial  paper,  and  upon 
the  security  of  the  notes  as  well  as  of  the  mortgage,  does 
not  vitiate  the  valid  security.  The  substance  of  the  trans- 
action in  resi^ect  to  the  mortgage  was  that  it  was  taken 
to  secure  the  loan,  and  not  the  notes,  which  at  most  were 
mere  evidence  of  the  loan.  The  case  of  Cartis  v.  Leavttt 
(15  N.  Y.,  97),  is,  we  think,  in  point.  In  that  case  a 
banking  corporation  in  this  State  loaned  of  bankers  in 
Philadelphia  certain  sums  of  money,  for  which  the  bor- 
rower issued  to  the  lendei-s  time  certificates  of  deposit,  and 
also  pledged  its  bonds  as  security  for  the  payment  of  the 
certificates.  The  certificates  were  held  to  be  illesral,  and 
void,  and  it  was  claimed  that  the  bonds  pledged  to  secure 
the  certificates  must  fall  with  them.  But  it  was  held  that  the 
loan  being  valid,  the  law,  notwithstanding  the  form  of  the 
transaction^  annexed  the  pledge  to  the  debt  for  the  money 
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lent,  and  not  to  tho  void  certificatca,  and  the  coui-t  enforced 
tho  bonds  against  the  assets  of  the  corporation. 

We  are  of  opinion  that  the  mortgage  in  question  is  a  viilid 
security  for  the  loan  made  to  the  defendant  Eaton,  and  it 
follows  that  the  judgment  of  the  General  Term  should  he? 
reversed,  and  the  judgment  of  the  Special  Term  affirmed. 

All  concur. 

Judgment  accordingly. 


The  Union  Hotel  Company,  Appellant,  v.  Thompso:^ 

Hersee,  Respondent.  i 
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Where  by  the  charter  of  a  corporation  the  right  is  reserved  to  the  Lopr»- 
laiui-e  to  alter  or  repeal  it,  a  subecriber  to  its  capital  stock  is  not  dis- 
charged  from  his  subscription  by  a  subsequent  anienduxciit  to  the  char- 
ter, but  will  be  i-egaixied  as  having  consented  to  the  change. 

By  plaintiff's  charter  (chap.  432,  Laws  of  1871)  it  was  provided  that  the 
franchises  thereby  gi*anted  should  become  null  and  void  unless  it  should 
begin  the  constiniction  of  a  hotel  within  two  years  after  the  passage 
of  the  act ;  it  was  also  made  **  subject  to  the  liabilities  and  restrictions 
contained  incei'tain  provisions  of  the  Revised  Statutes,**  among  others  to 
the  provision  (1  R.  S.,  600,  }  8)  declaiing  that  the  chai'ter  of  every  cor- 
poration thei*eafber  ''gi^auted  by  the  Legislature  shall  be  subject  to 
altei*ation,  suspensioD  or  repeal,  in  the  discretion  of  the  Legislature.** 
Defendant  subscribed  for  fifty  Rhai*es  of  the  capital  stock.  Subse- 
quently, but  before  the  expiration  of  the  two  years,  the  charter  was 
amende<l  (chap.  123,  Laws  of  1873)  by  extending  the  time  for  beginning 
the  construction  of  the  hotel  five  years.  The  work  of  consti-nction  was 
not  commenced  within  the  two  years,  and  soon  after  defendant  gave  notice 
to  plaintiff  that  he  withdrew  his  suljscription.  In  an  action  upon  the 
subscription,  held^  that  the  said  provision  of  the  Revised  Statutes  wr.s 
to  be  considered  as  incoi-porated  in  the  charter,  and  as  part  of  defentl- 
ant's  contract;  and  that  the  subscription  was  not  defeated  by  the  amend- 
ment. 

In  re  B,  W.  and  N.  R,  Co.  (73  N.  Y.,  245).  distinguished. 

Defendant's  subscription  was  made  on  the  condition  that  •'the  snm  of 
$200,000  be  subscribed  by  the  crtizens  of  Buffalo.**  The  requisite 
amount  was  subscribed  ;  some  of  the  subscriptions  wei-e  in  firm  names 
written  by  one  partner ;  one  was  in  the  name  of  a  corporation ;  it 
appeared  that  this  was  made  by  authority  of  the*  dir«cfoi*s  of  the  corj^o- 
ration,  and  with  the  assent  of  all  the  stockholders.     Upon  these  sub- 
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sci'iptions  paynienlB  were  made  in  compliance  with  calls  made  upon  the 
subecribei-H.  Htldf  that  the  evidence  established  privM  facie  the  valid- 
ity of  these  subscriptions ;  that,  in  any  event,  the  payment  upon  each 
was  a  ratification  thereof.  * 

One  of  the  subscribei*s  had,  at  the  time  of  his  subscription,  his  domicile 
in  Batavia,  but  boarded  in  Buffalo,  was  engaged  in  business  and  spent 
nearly  all  of  his  time  thei-e.  HeLd,  that  he  was  a  citizen  of  Buffalo  within 
the  meaning  of  the  subscription  papers. 

nother  subscription  was  in  the  name  of  *'B.  &  S.  M.  Spencer."  B.  Spen- 
cer, who  signed,  was  a  i^esident  of  Buffalo  Held^  that  the  subscription 
was  within  the  terms  of  the  contract ;  and  this,  although  thei*e  was  no 
such  firm,  or  B  ,  signed  without  authority,  as  in  either  event  he  would 
be  liable  as  upon  his  individual  sabscription. 

Uti,  H.  Co.  v.  Heraee  (15  Hun,  371),  reversed. 

(Argued  December  15, 1870 ;  decided  January  13,  1880.) 

Appeal  from  order  of  (ho  General  Term  of  the  Supreme 
Court;  iu  (ho  fourth  judicial  department,  setting  ursidc  a  ver- 
dict in  favor  of  phiintiff,  and  grantmg  a  new  trial.     (Reported 

below,  15  Iliin,  371.) 

Tiiis  action  was  brought  upon  a  subscription  by  defendant 

to  plaintitf's  capit;il  stock,  to  recover  certain  calls  or  assess- 
ments upon  s;iid  subscription. 

The  facts  appear  sujfficiently  in  the  opinion. 

Sherman  S,  Bofjers,  for  appellant.  Mr.  Richmond  was 
a  citizen  of  BtifiUlo,  within  the  meaning  of  the  subscription. 
(§  5,.  tit  2,  art.  1,  chap  13,  pt.  1;  R.  E.  [Edm.  ed.J,  362 
[m.  p.],  31)0;  Bell  v.  Pierce,  51  N.  Y.,  12.)  The  lead  com. 
jjany  was  estoi)ped  from  denying  its  liability,  and  this  estop- 
pel made  its  subscription  valid  and  binding.  {WhiUxeij 
Arms  Co.  v.  Barlow,  63  N.  Y.,  Q'2.)  If  the  lead  company 
was  not  bound  as  a  corporation,  its  stockholders  were  bound 
individually.  (Story  on  Agency,  ^  280.)  The  company 
was  a  citizen  within  the  mcjming  of  the  sul)scripti()n.  (^Cook 
V.  State  liaL  Bank,  52  N.  Y.,  110.)  Defendant  having 
intrusted  to  the  coq^omtoi's  to  ascertain  who  were  citizens 
and  stockholdei-s  is  bound  by  their  decision.  (Penobscot  B. 
B.  Co  V.  White,  41  Me.,  512,  521.)  Tlie  Legislature  had 
the  right  to  pass  the  act  of  March   24,  1873  (chap.  123), 
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amending  plaintiff's  charter.  {S.  and  JS.  Plank  Itoad  Co. 
V.  Thatcher,  1  Kern.,  102;  B.  and  If.  Y.  Cliu  It,  /?.  Co.  v. 
Dudley^  14  N.  Y.,  33G.)  The  eliect  of  not  commencing  con- 
struction within  the  statutory  time  rendered  the  franchise 
^  liable  to  a  forfeiture  wliich  could  be  enforced  only  by  the 
State.  (A.  &  A.  on  Corps.,  §§  77,  note  1.)  If  a  forfeiture 
took  place  before  trial  this  case  is  not  aliccted,  as  it  is  pro- 
vided by  2  Revised  Statutes  (Cothran's  ed.),  392,  section 
eleven,  that  a  buit  like  the  present  shall  not  abate.  {JPhol. 
W.  Co.  V.  Badger,  67  N.  Y.,  294.) 

Oeorge  Cleveland,  for  respondent.  The  subscription  by 
the  lead  company  was  in  excess  of  its  corporate  powers  and 
invalid.  {McCullouffh  v.  3£oss,  6  Den.,  567.)  The  con- 
struction of  the  hotel  not  having  been  commenced  within  the 
time  fixed  by  plaintiff's  charter  it  should  have  been  non- 
suited. {People  V.  Manhattan  Ban/Cj  9  Wend.,  373;  In  re 
B'klyn,  W.  and  N.  JR.  li.  Co.,  72  N.  Y.,  245;  Hartf.  and 
If.  II.  li.  li.  Co.  V.  Croswell,  3  Hill,  383;  Buff,  and  Jf.  Y. 
C  li.  R.  Co.  V.  Dudki/,  2  Kern.,  336,  355.)  If  the  iict  of 
March  24,  1873  (chap.  123)  did  extend  the  time  to  com; 
mence  fiv^o  years,  if  nothing  hiis  yet  been  done  towards  it, 
plamtiff 's  corporate  powei-s  have  ceased,  and  it  has  no  stand- 
ing in  court.  {Britton  v.  Wickwire,  54  N.  Y.,  226;  In  re 
B^klyn^  etc.,  R.  R.  Co.,  72  id.,  245;  Slurgis  v.  Drew,  11 
Hun,  136;  add.  in  Cfc.  of  App.;  McCviloch  v.  jVbi*wood,  56 
N.  Y.,  5G2.) 

Daxforth,  J.  The  plaintiff  was  incorponited  by  an  act 
of  the  Legislature,  passed  April  12,  1871,  for  the  pur- 
pose of  constructing  and  carrying  on  a  hotel  in  the  city 
of  Buffalo.  By  this  statute  its  capital  stock  wjis  fixed  at 
$200,000.  The  business  was  to  be  managed  by  a  boai-d 
of  directors,  who  were  clothed  with  the  i)owei's  usual  in 
such  cases,  and  among  othei-s  that  of  ''calling  in  subscrip- 
tions" to  the  stock  of  the  company.  It  was  made  "subject 
to  the  liabihties  and  restrictions  contained  in  title  III,  chapter 
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18,  part  1  of  the  Revised  Statutes;"  and  it  is  declared 
by  section  seven  of  the  act  of  incorporation  that  **the 
franchise  tiieieby  granted  shall  become  null  and  void,"  unless 
"the  corporation  shall  commence  the  work  of  constructing 
the  hotel  within  two  veal's  from  the  passage  of  this  _act,  and 
complete  the  same  within  four  yeai's  from  the  time  of  com- 
mencing the,  construction  thereof."  Under  date  of  April, 
1871,  the  defendant  subscribed  for  fifty  shares  of  the  capital 
stock  of  the  company,  at  $100  per  share,  "provided  the  sum 
of  $200,000  l>e  sub.scribed  by  the  citizens  of  Butfalo."  On 
the  24th  of  March,  1873,  section  seven  of  the  statute  above 
referred  to  was  amended  so  as  to  give  "five"  iustead  of  two 
veai^s  within  which  to  commence  the  construction  of  the 
hotel.  On  the  21st  of  May,  1873,  the  defendant  gave  notice 
to  the  plaintiff  that  he  withdrew  his  name  as  a  subscriber  to 
the  capital  stock  of  the  company.  Subsequently  the  board 
of  directoi-s  made  two  calls  for  portions  of  the  sul)scriptions, 
amounting,  in  the  defendant's  case,  to  $1,500;  and  these  not 
being  paid,  this  action  was  commenced  on  the  9th  of  Febru 
ary,  1876,  for  their  recovery.  Upon  the  trial  it  w«is  con- 
ceded "that  the  plaintiff  did  not  commence  the  work  of 
constructing  the  hotel  within  two  years  from  the  passage  of 
the  act  of  iiicori)()ration,"  and  questions  were  raised  as  to 
whether  the  condition  upon  which  the  defendant\s  subscrip- 
tion was  made  had  Ix^en  complied  with.  Those  will  be  more 
specially  stated  hereinafter ;  but  at  the  close  of  the  case  the 
defendant's  counsel  moved  for  a  nonsuit  (m  various  grounds, 
in  substance,  fii-st :  "  That  the  defendimt  w:is  discharged  from 
his  subscription  by  the  failure  of  the  company  to  commence 
the  work  of  constructing  the  hotel  and  completing  it  within 
the  time  prescribed  in  the  fii'st  act  of  the  Jjcgislature  incor- 
porating the  plaintiff; "  second :  "  That  the  plaintiff  had  not 
proved  that  the  subscribers  to  the  capital  stock  of  the  com- 
pany were  citizens  of  Buffalo  or  residents  of  that  city." 
A  nonsuit  was  denied.  The  defentlant  asked  to  2:0  to  the 
Jury  on  the  question  of  the  residence  of  the  subscribers  to 
tne  stock.  This  also  was  denied.  The  ruluigs  were  excepted 
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to  by  the  dereudaut.  The  trial  court  ordered  a  verdict  for 
the  plaiiitifl'  and  directed  the  exceptions  to  be  heard  in  the 
first  instance  at  the  Greneial  Term.  It  was  there  held  that 
the  nonsuit  should  have  been  granted  upon  the  ground  fiivt 
stated  ;  and  also  that  the  court  should  have  complied  with 
defendant's  request  to  go  to  the  jury.  The  verdict  was 
therefoixj  set  aside  and  a  new  trial  granted.  In  both  particu- 
lars I  think  the  learned  court  erred,  and  that  the  appeal  now 
before  us  must  be  sustained.  As  to  the  first  proposition,  the 
General  Term  held,  and  such  is  the  claim  of  the  learned 
counsel  for  the  respondent,  "that  the  defendant's  subscription 
was  upon  the  terms  and  conditions  provided  by  the  act  (of 
1871)  and  the  subscription  paper;  that  the  amendment 
passed  in  1873  in  no  manner  afiected  it,"  because  it  '*  w;is  in 
the  nature  of  a  contract,  and  could  not  be  altered  without 
his  assent."  The  premises  may  be  conceded,  but  not  the 
conclusion.  For  the  act  of  1871  by  direct  reference  subjects 
the  corporation  to  the  liabilities  imposed  by  the  provisions 
of  the  Revised  Statutes  (supra)-,  and  section  eight  of  that 
chapter  declares  that  the  chai*ter  of  every  corporation  there- 
after granted  ''  shall  be  subject  to  alteration,  supervision  and 
repeal,  in  the  discretion  of  the  Legislatui-e."  The  eflbct  is 
the  siime  as  if  this  provision  had  been  inserted  in  the  plain- 
tiff's charter.  It  is  thus  a  part  of  the  defendant's  cohtract, 
and  it  is  impossible  to  say  that  the  alteration  made  by  the 
amendment  of  1873  was  without  his  assent.  Nor  is  the 
change  organic.  It  leaves  the  end  or  purpose  of  the  corpor- 
ation as  it  is  declared  in  the  statute  of  1871.  It  simply 
enlarges  the  time  for  its  execution.  It  was  held  in  Agi'tcul- 
tural  Branch  JR.  li,  Co.  v.  Fitch  Winchester  (13  Alhui,  29), 
that  subscriptions  to  the  capital  stock  of  a  railroad  company 
will  not  be  defeated  by  a  subsequent  amendment  of  the 
charter  extending  the  time  for  the  completion  of  the  road; 
and  so  in  Meadow  Dam  Co.  v.  Gra?/  (30  Me.,  547).  Both 
of  these  cases  were  decided  under  a  special  act  incorporating 
into  it  by  reference  the  provisions  of  a  general  stntute  to 
which  all  corporations  were  declared  liable.     In  such  cases. 
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sul)scribcrs  U)  the  stock  of  corpomtions  whoso  chai-ters  are 
liable  to  be  so  changed  or  altered  must  be  regarded  as  cou- 
seuting  to  the  change.  [The  Saratoga  and  Scheyiectady  li. 
R,  Co.  V.  Thaichn^,  11  N.  Y.,  102;  The  Bufalo  ami  JV.  Y. 
CitU  R.  R.  Co,  V.  Uudle;/,  14  id.,  336.)  In  "  re  iee  <g  Co.'s 
JJank^'  (21  id.,  1),  the  same  question  is  discussed,  under 
a  clause  in  the  charter  reseiTing  to  the  Legislature  a  right 
to  alter  and  repeal  it,  and  the  conclusion  reached  that  the 
subscriber  to  the  capital  stock  of  a  company  whose  charter 
was  amended  was  not  thereby  discharged  from  his  subscrip- 
tion, but  must  be  deemed  a  party  thereto.  I  think,  there- 
fore, upon  principle  and  authority,  that  the  omission  on  the 
part  of  the  plaintiff  to  comply  with  the  tenns  of  section  seven 
in  the  act  of  1871,ijis  enacted,  is  not  available  to  the  defend- 
ant as  an  answer  to  the  plaintiff's  claim.  The  Matter  of  B. 
W.  andJf,  Railway  Co,  (72  N.  Y.,  245),  has  no  bearing  upon 
the  present  case.  The  time  within  which,  under  its  chartei*, 
original  or  amended,  it  could  do  any  act,  had  cx[)ircd  before 
it  undertook  the  proceeding  which  wiis  under  n^view.  It 
wjis  then  an  extinct  corporation.  In  the  case  before  us  the 
time  Wius  extciuled  l>ef()re  the  expiration  of  the  two  yeara 
given  by  the  act  of  1871,  and  this  action  commenced  before 
the  expiration  of  that  fixed  by  the  act  of  1873.  Nor  can 
the  notice  given  by  the  defendant  avail  him.  No  such  easy 
method  of  escape  from  liability  is  provided  by  the  statute. 
We  are  next  to  consider  the  effect  of  the  su])scription' 
made  by  the  defendant.  His  undeilaking  was  not  absohite, 
but  upon  condition,  first,  that  $200,000  should  l>e  subscribed, 
and  s(»c()nd,  that  this  subscription  should  l)e  by  citizens  of 
Buffalo.  By  repeated  exceptions  upon  the  the  trial  ho 
insisted  that  the  contingencies  hjid  not  happened  upon  which 
his  liability  depended,  and  whether  they  had  or  not  Is  the 
principal  question  on  this  appeal.  As  to  the  first,  there  ia 
no  diflSculty.  The  sul)Scription  books  disclose  that  the 
requisite  amount  wns  in  fact  subscribed,  and  the  evidence 
was  snfSfient  to  establish  the  ffcnuinenoss  of  tlu»  sion-itures  of 
tl:e  subscribei's.   Testimony  was  given  tending  to  lUiit  end,  and 
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thereupon  the  books  were  introduced  in  evidence,  witliout 
objection  from  the  defendant.  They  contained  some  sub- 
scriptions by  individuals,  othei-s  under  names  signifying  a 
firm  or  company,  and  it  wad  admitted  by  the  defendant 
**  that  tlie  pci-sonal  sifi^natures  were  genuine,  and  that  tlie 
signature  of  any  iirm  name  was  made  by  a  member  of  tiie 
firm."  That  this  concession  was  intended  to  cover  thcpouit 
now  under  consideration  is  rendered  quite  certain  b}*^  the 
qualifj'ing  words  following  it,  viz.  :  **  but  it  was  not  admitted 
that  S.  M.  Spencer,  or  Sidney  Shepard,  or  Tiic  Cornell  Lt-ad 
Company,  was  a  citizen  of  Buffalo,  and  no  concession  was 
m:kdc  that  the  signature  of  any  firm  or  corporate  name  was 
a  valid  subscription."  This,  I  think,  was  enough  to  make  a 
pntfia  facie  ciuse,  and  in  the  absence  of  evidence  by  the 
defendant  to  show  that  any  of  the  signatures  were  not  gen- 
uine, wjis  properly  Ik  Id  to  be  conclusive. 

Was  it  necessary  for  the  plaintiff  to  go  further  and  show 
by  other  evidence  tlio  validity  of  the  subscriptions  standing 
in  a  firm  or  c()ri)orato  name?  First.  As  to  the  firm  or 
copartnership  subscriptions.  It  was  enough,  in  the  fii-st 
in^^tance,  to  show  the  subscription  in  the  firm  n.mie  w^rittcn 
by  one  partner,  and  its  ratification  in  the  manner  hereafter 
statc»d.  Second.  The  only  corporate  name  upon  the  sub- 
scription books  is  **  The  Cornell  Lead  Company."  It  was 
placed  there  with  the  consent  of  all  the  stockholders  and  by 
authority  of  the  directors,  and  although  not  entei-ed  upon 
the  corporate  books,  it  is  none  the  less  valid.  Moreover,  it 
a|)pears  from  the  uncontradicted  testimony  of  Mr.  Jewett, 
the  president  of  the  plaintiff,  that  calls  were  made  upon  all 
the  subscribers  to  the  cai)ital  stock,  that  all  paid  except  five, 
who  are  named,  and  among  whom  are  none  of  those  whose 
subscriptions  are  now  objected  to  jus  invalid.  There  is,  then, 
a  complete  ratification  by  the  reality  of  cash  payments. 

The  objection  most  earnestly  relied  upon  by  the  learned 
counsel  for  the  respondent  is,  that  the  sum  of  $^^'^0,000  was 
not  subscribed  for  by  citizens  of  Buffalo  ;  and  if  tliis  is  so, 
the  judgment  appealed  from  must  stand,  notwithstanding 
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the  validity  or  even  payment  of  the  subseriptiotis  so  made, 
for  the  defendant  thus  qualified  his  promise.  In  order  to 
answer  the  question  now  raised,  we  ai*e  to  ascertain  who 
were  intended  by  the  term  "  citizeus  of  Buffalo."  The  word 
has  more  than  one  meaning,  and  must  be  taken  in  the  sense 
which  best  harmonizes  with  the  subject  matter  in  reference 
to  which  it  is  used.  With  what  object  and  intention,  there* 
fore,  was  it  introduced  into  the  contract?  This  inquiry 
accords  with  an  accepted  rule  of  interpretation,  that  ''  all 
words,  whether  they  be  in  deeds  or  statutes,  or  otherwise,  if 
they  be  general  aftd  not  express  and  precise,  shall  be 
restrained  unto  the  fitness  of  the  matter  or  person  :"  {Baton's 
Maxima  of  the  Law^  Regula  X.)  By  the  definition  usually 
given  a  citizen  is  *'  an  inhabitant  of  a  city,  town  or  place," 
and  so  would  include  every  person  dwelling  in  the  {)lace 
named ;  but  it  is  subject  to  various  limitations  depending 
upon  the  context  in  which  it  is  found.  It  may  indicate  a 
permanent  resident,  or  one  who  remains  for  a  time  or  from 
time  to  time.  That  it  has  various  meanings,  according  to 
the  object  in  view,  is  well  illustrated  by  different  statutes  in 
which  it  appears.  An  act  which  imposes  the  burden  of 
makingand  repairing  bridges  on  the  "inhabitants,  "in  the  t6wn 
or  county  in  which  they  are  situated,  is  held  by  that  tenn  to 
include  all  holders  of  houses  and  lands  in  the  locality,  whether 
resident  or  not,  but  as  excluding  actual  dwellers  who  had 
no  ratable  property  in  the  place,  such  as  servants  {Rex 
V.  North  Curry  (4  B.  A  C,  953);  and  this  agrees 
with  the  definition  given  by  Jacobs  in  his  Law  Dictionary 
and  adopted  by  Allen,  Senator,  in  The  Matter  of  Wrigley 
(8  Wend.,  141),  viz. :  "  He  who  hath  a  house  in  his  hands 
in  a  town,  may  be  said  to  be  an  inhabitant."  But  where  a 
person  occupied  premises  in  one  parish  and  carried  on  his 
business  in  person  there,  but  resided  in  his  dweilinsr-house  in 
another,  he  was  held  not  to  be  an  inhabitant  of  the  former 
parish,  so  as  to  be  bound  to  serve  as  its  constable.  {Rex  v. 
AOard,  4  B.  &  C,  772;  Rex  v.  Nichdsm,  12  East,  330.)  A 
xnan  may  be  domiciled  in  one  place  and  be  a  resident  in 
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another,  at  tko  same  time,  as  iu  the  case  of  Wrigky  {supra). 
His  domicile  was  Euglaud,  but  he  wa^  said  to  be  aii  '^  iiihabi- 
taat "  of  New  York  while  he  transacted  business  there  ;  and  so 
in  questions  affecting  the  rights  of  creditors  (19  Wend.,  47)  ; 
and  those  conceruiug  taxation.  By  the  Revised  Statutes 
(tit.  2f  p.  1,  chap.  13,  art  1,  vol.  1,  p.  389,  §  5)  it  is  assumed 
that  a  pci-son  may  reside  in  nioi*o  than  one  place  during  the 
same  period ;  and  his  residence,  within  the  meaning  of  that 
section,  is  declared  to  be  the  county,  town  or  wai'd  in  which 
his  principal  business  shall  have  been  transacted.  This 
question  is  considered  in  Bell  v.  Jr^ierce^bl  N.  Y.,  12) ;  and 
it  is  there  shown  that  a  man  may  be  a  resident  of  two  places 
at  one  and  the  same  time,  and  that  *'  to  establish  a  residence, 
requires  a  less  permanent  abode  than  to  give  a  domicile,  or 
even  to  create  an  inhabitance."  In  the  case  betbre  us,  the 
object  of  tiic  subscription  was  to  provide  for  the  erection  of 
a  hotel ;  and  this  is  well  put  by  counsel  in  behalf  of  the 
respondent.  It  was,  he  says,  **  a  project  in  which  the  busi- 
ness men  of  the  city  were  pecuniarily  interested,"  and  the 
ol)ject  of  the  respondent  himself  is  staled  by  his  learned 
counsel*  He  **  desired,"  it  is  said,  **that  the  hotel,  which 
hcxexpected  and  hojKid  the  corporation  formed  for  that  pur- 
pose would  build,  and  from  the  erection  of  which  he  calcu- 
lated great  pecuniary  benefits  in  his  business,  should  be  under 
the  control  and  manaiijcnient  of  his  fellow  townsmen  —  men 
whose  interests  tcere  in  the  same  direction  ashis^  This  state- 
ment is  warranted  by  the  det'cndant's  evidence  as  a  witness. 
Now  to  promote  this  object  it  was  not  necessary  or  expected 
that  the  subscriptions  should  be  by  pei*sous  who  were  quali- 
fied voters  in  Buffalo.  They  would  constitute  one  class  of 
citizens,  and  for  ccrtiiin  obvious  purposes  the  only  ones  enti- 
tled to  that  name  ;  and  it  is  not  unlikely  that  nmch  local 
patronage  of  the  hotel  when  erected  would  be  drawn  from 
tliat  class.  But  the  object  was  to  erect  the  hotel,  and,  for 
that  purpose,  not  only  to  procure  the  necessary  fimds,  but 
at  the  same  time  to  enlist  the  interest  of  the  bu^siness  men 
of  Buffalo  ill  the  enterprise,  so  that,  as  far  as  possible,  they 


1880.]  Union  Hotel  Company  t>.  Hbrsee.  46  j 

L ■-    ■ 

Opinion  of  the  CJourt,  per  Dakkorth,  J. 


would  be  concerned  in  ^ecming  for  it  patronage,  and  con- 
tribute to  its  success.  For  that  purpose,  it  would  be 
immaterial  whether  the  subsciibcr  occupied  with  his  family 
a  house  within  the  limits  of  the  city,  or  outside  of  them,  so 
long  as  his  place  of  business  was  in  Buffalo,  and  he  had  a 
permanent  pecuniary  interest  in  its  welfare  and  in  the  success 
of  the  new  house.  In  that  view  we  must  consider  the  objec- 
tions pointed  out  by  the  exception  takon  to  the  subscriptions 
of  Richmond  and  Spencer.  Mr.  Richmond  resided,  at  the 
time  of  the  trial,  in  Builalo,  but  at  the  time  of  the  subscrip- 
tion, had  his  house  and  legal  residence  in  Batavia,  Genesee 
county,  and  says  :  **  I  boarded  in  Buffalo,  attheTifft  House. 
I  spent  nearly  all  my  time  in  Buffalo.  I  was  engaged  in 
business  there."  His  domicile,  then,  was  Batavia  ;  but  that 
is  in  no  respect  inconsistent  with  the  fact  that  his  residence 
was  in  Buffalo.  He  was  actually  there  the  greater  part  of 
the  time,  and  wjis  permanently  there  for  l)usines3  purposes. 
He  is  within  the  definition  adopted  in  In  re  Thoinpson  (I 
Wend.,  45),  viz.  :  "  He  who  stops  even  for  a  long  time  in  a 
place  for  the  management  of  his  affaii-s,  has  only  a  simple 
habitation  there,  but  has  no  domicile."  The  signature  of 
**  B.  &  S.  M.  Spencer "  was  conceded  to  be  genuine ;  and 
the  objection  at  the  trial  was  that  S.  M.  Spencer  was  not  a 
citizen  of  Buffalo.  It  is  not  claimed  that  BurriU  Spencer 
was  not,  and  thus  the  subscription  is  within  the  very  terms 
of  the  contract ;  nor  would  it  l>e  otherwise,  if,  as  the  defend- 
ant claims,  there  was  either  no  such  firm,  or  BurriU  signed 
without  authority,  for,  in  either  of  those  events,  ho  would  be 
liable  as  upon  his  individual  subscription. 

It  is  not  claimed  upon  this  appeal  that  the  want  of  citi- 
zenship applies  to  the  subscription  of  Sidney  Shepard  &  Co., 
of  which  firm  Sicbiey  Shepard  was  a  member,  or  to  that  of 
the  **  Cornell  Lead  Company."  I  think  that  all  of  the  sub- 
scriptions were,  within  the  principfe  above  alluded  to,  and 
within  the  intent  and  meaning  of  the  coutitiet,  made  by  the 
citizens  of  Buffalo. 

It  is,  however,  contended  by  the  respondent  that  the  trial 
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court  erred  in  refusing  to  permit  tlte  jury  to  inquire,  fii-st,  as 
to  the  residence  of  Richmond,  Shepard  and  Spencer ;  and 
second,  as  to  whether  $200,000  had  been  subscribed  by  the 
citizens  of  Buffalo.  These  questions  are  substantially  tlie 
same,  and  if  the  conclusion  arrived  at,  when  considering  the 
ground  upon  which  the  nonsuit  was  denied  was  correct, 
were  properly  withheld  from  the  jury.  In  regard -to  neither, 
was  there  any  dispute  upon  any  essential  fact,  and  so  nothing 
for  the  jury  to  pass  upon. 

We  are  thus  led  to  the  conclusion  that  the  case  was  well 
disposed  of  by  the  learned  trial  judge.  Therefore  the  order 
of  the  General  Term  should  be  revei-sed  and  judgment  abso- 
lute rendered  for  the  plaintiff  upon  the  verdict,  with  costs. 

All  concur. 

Order  reversed,  and  judgment  accordingly. 
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William  Stackus,  Appellant,  v.  The  New  York  Central 
AND  Hudson  River  Kailroad  CoMPANr,  liespondeut. 

In  an  axstion  for  negligence,  to  jnsfify  a  nonsuit  on  the  gi'ound  of  contribn- 
tory  negligence,  the  undisputed  facts  must  show  the  omission  or  com- 
mission  of  some  act  which  the  law  adjudges  negligence  ;  the  negligence 
must  appear  so  clearly  that  no  construction  of  the  evidence  or  inference 
drawn  from  the  facts  will  warrant  a  contrary  conclusion. 

In  an  action  to  I'ecover  damages  for  injunes  sustained  by  plaintiff  in 
consequence  of  a  collision  at  a  highway  crossing,  plaintiff's  eviclence  was 
to  the  effect  that  he  was  traveling  westerly  in  a  covei-ed  buggy  with 
two  spinted  horses,  upon  a  highway  which  ci*osses  defendant's  track  at 
an  acute  angle,  and  for  several  rods  east  of  the  crossing  runs  near  to 
and  nearly  parallel  with  the  trank.  He  was  acquainted  with  the  ci'Oss- 
ing,  and  the  running  of  the  trains ;  a  train  from  the  east  was  past  due ; 
plaintiff  supposed  it  had  passed,  as  while  approaching  the  crossing  he 
had  heard  a  tniin  going  east,  and  if  on  time  it  would  have  passed.  A 
train  was  about  due  fi-om^the  west.  When  he  came  near  to  the  sign- 
board warning  travelers  to  look  out  for  the  cars,  he  sto]>ppd  his  team 
and  looked  east  and  west  for  trains  ;  he  could  see  about  fifty  iwls  east ; 
seeing  no  train,  he  started  on  to  cross  the  track,  looking  and  listening 
both  ways  aa  much  as  he  could  without  getting  out,  or  off  from  his  seat, 
but  he  neither  beard  nor  saw  anything.    The  train  tvom  the  cast  struck 
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plaintiff's  bug-gy,  and  he  waa  ii\)ured.    Plaintiff  was  nonssuited  on  the 
lfi«ound  of  coutiibutory  neorli{fence.     Held,  error;  that  the  failure  of  the 
plaintiff  to  let  down  his  buggy  top  when  ho  stai'ted  up,  waa  not,  aa 
matter  of  law,  negligence. 
MoCaU  V.  N.  Y.  C.  M.  M,  Co,  (54  N.  T.,  642),  diatinguished. 

(Aj-gued  December  15, 1879 ;  decided  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  Judioial  department,  affirming 
a  judgment  in  favor  of  defendant,  entered  upon  an  order 
nonsuiting  plaintiff  on  trial,  and  affirming  an  order  denying 
a  motion  ibr  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  plaintiff  through  the  neg- 
ligence of  the  employees  of  defendant. 

The  facts  are  sufficiently  stated  in  the  opinion. 

IL  V.  Iloioland,  for  appellant.  All  the  circumstances  should 
have  been  submitted  to  the  jury,  and  from  them  the  plaintiff 
had  a  right  to  ask  a  verdict  that  he  was  not  guilty  of  con- 
tributory negligence.  (^Mt/ers  v.  Dixon^  45  II.  P.  R.,  48,  49; 
Beimhard\.  R.  and  S.  It.  JR.  Co.,  Al)b.  Ct.  App.  Dec,  131; 
Weber  v.  JST.  T.  0.  and  II.  It  It.  It.  Co.,  58  N.  Y.,  451-455; 
M'(.^soth  V.  D,  and  IL  O.  Co.,  64  id.,  524-529;  ILll  v.  JV. 
Y.  C.  and  II  R.  R  R,  Co.,  2  Weekly  Digest,  94;  affirmed  64 
N.  Y.,  6r)2]  MoGovern  v.  N.  Y,  C.  and  IL  R.  R.  R.  Co.,  67 
X.  Y.,  417-421;  G^/rmce  v.  aS\  A  i?.  Co.,  67  id.,  596;  W.  P. 
P.  It.  Co.  V.  Whipple,  6  Weekly  Digest,  60;  McCauly  v. 
Mayor  of  N,  Y.,  4  id.,  135.)  The  fact  of  plaintiff's  going 
upon  the  track  in  a  covered  carriage  wiis  not,  in  itself,  negli- 
gence. {Ernst  v.  //.  R,  R,  R,  (7a,  35  N.  Y.,  30;  /)a77>  v.  V. 
Y.  C.  andH.  R,  R.  R.  Co.,  47  id.,  400-402;  W.  P.  P.  R.  Co. 
V.  Whipple,  6  Weekly  Digest,  60,  61;  Dolan  v.  D.  and  H. 
a  Ob.,  71  N.  Y.,  285-288.) 

Daniel  Pratt,  for  respondent.     Where  the  evidence  shows 
a  clear  case  of  contributory  negligence  on  the  part  of  plain- 
tiff the  couii;  should  nonsuit.     Where  facts  iare  undisputed 
BiCKELs— Vol.  XXXIV.        69 
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negligence,  is  a  matter  of  law.  {Mitchell  v.  J\^.  Y.  C.  and  II. 
li.  It.  li.  Co.f  64  N.  Y.,  55;  Johnson  v.  Hudson  li,  li.  li.  Co., 
20  icl.,  65;  Reynolds  v.  J^.  Y.  O.  and  II  li.  li.  Co.,  58  id., 
4;  Davis  v.  Same,  47  id.,  400;  Wilcox  v.  li.  and  W.  B.  li. 
Co.,  393  id.,  358;  Groton  v.  JSrie  li.  li.  Co.,  45  id.,  660; 
McCall y.  iV:  Y.  C.  andH.  R.  R.  R.  Co.,  54  id.,  662;  Gibbon 
V.  McMillen,  5  Moore's  [N.  S.J  P.  C,  434;  Collon  v.  Wood, 
8  C.  &  P.  [N.  S.],  568;  Toomey  v.  BHghton  Railway,  693 
C.  B.  [N.  S.],  146;  Comman  v.  Eastern  Counlies  R.  R.  Co., 
4H.&.N.,781;  iJycferv.TTomA/y,  L.  E.  [4  Ex.],  32;  S.C., 
1  C.  &  P.,  306.) 

Church,  Ch.  J.  This  case  bclonirs  to  a  class  of  cases  of 
frequent  occurrence.  The  amount  involved  is  not  so  large 
as  to  render  it  important.  The  importance  of  the  case  arises* 
chiefly,  from  the  necessity  of  keeping  the  dividing  line  between 
questions  of  law  which  belong  exclusively  to  the  court,  and 
questions  of  fact  which  belong  to  the  jury  to  determine,  well 
defined  and  understood.  Upon  the  plaintiff's  evidence  it  is 
not  denied,  but  the  jury  would  have  been  justified  in  finding 
negligence  on  the  part  of  the  defendant's  agents  and  employees. 
The  plaintiff  was  nonsuited  upou  the  ground  that  ho  was  guilty 
of  negligence  which  contributed  to  the  injury.  To  justify 
this,  the  negligence  must  appear  so  clearly  that  no  construc- 
tion of  the  evidence,  or  inference  drawn  from  the  facts,  would 
have  warranted  a  contrary  conclusion,  and  that  a  verdict  of 
the  jury  the  other  way,  would  have  been  set  aside  as  against 
evidence. 

In  general,  negligence  is  a  mixed  question  of  law  and  fact, 
and  is  to  be  determined  by  a  jury.  The  cases  where  a  nonsuit 
has  been  sustained  on  the  ground  of  contributory  negligence 
are  exceptional,  and  are  confined  to  cases  where  the  undis- 
puted facts  show  the  omission  or  commission  of  some  act 
which  the  law  adjudges  negligent.  It  is  well  settled  that  a 
person  approaching  a  railroad  crossing  must  exercise  care 
and  caution  such  as  a  prudent  person  would  exercise  to  avoid 
danger.     Whether  such  care  has  been  exercised  in  a  given 


1^80. J    hh^AGKUS  V,  Nxw  York  G.  avb  1L  B.  B.  IL  Go.       467 

Opinion  of  the  Court,  per  Church,  Ch.  J. 


case,  is  usually  a  question  of  fact  for  the  jury,  to  bo  deter- 
mined from  all  the  circumstances  of  the  case.  In  this  State 
it  has  been  settled  that  a  person  desiring  to  cross  a  railroad 
track  must  exercise  his  senses  of  seeuig  and  hearing  to  avoid 
danger,  and  an  omission  to  do  this  has  frequently  been 
adjudged,  as  matter  of  law,  negligence.  The  traveler  must 
look  both  ways,  and  listen  for  the  approach  of  trains.  He 
is  not  obliged,  however,  as  matter  of  law,  to  stop  his  team, 
to  rise  up  in  his  wagon,  or  to  get  out  aud  go  to  the  track  to 
make  observations.  Whether  ho  ought  to  do  any  or  all  of 
these  things  in  a  given  case,  in  order  to  relieve  himself  from 
the  charge  of  negligence,  is  for  the  jury  to  decide  in  view 
of  the  circumstances  developed.  Care  must  bo  exercised 
commeusunite  with  the  danger  to  which  a  party  is  exposed, 
but  the  degree  of  care  necessary  to  be  exercised  on  a  partic- 
ular occasion  is  generally,  of  necessity,  a  question  of  fact. 

The  plaintiff  was  traveling  westerly  in  a  covered  buggy, 
with  two  horses,  in  the  winter,  iu  a  highway  which  crosses 
the  track  at  an  acute  angle.  The  highway  for  several  rods 
east  of  the  crossing  runs  near  to,  and  nearly  parallel  with  the 
track.  When  he  arrived  at  the  sign-board  warning  travel- 
ers to  look  out  for  the  cai*s,  he  stopped  his  team,  and  looked 
east  and  also  west  for  trains,  but  saw  none.  He  could  see 
east  about  tifty  rods  from  that  point.  He  was  acquainted 
with  the  crossing,  and  the  runmng  of  the  trains.  He  sup- 
posed the  train  from  the  east  had  passed,  as  he  had  heard  a 
train  going  east  at  some  distance  back,  and  if  on  time,  it 
would  have  passed.  A  train  was  also  about  due  from  the 
west,  and  did  arrive  just  after  the  accident.  In  this  condi- 
tion of  affairs,  the  plaintiff  started  his  team  to  cross  the 
track.  Ho  had  a  spirited  team,  and  drove  at  the  rate  of 
about  six  miles  an  hour.  In  his  evidence  he  says:  '*! 
started  up,  and  kept  looking  and  listening  for  the  train  both 
ways.  Did  you  look  both  ways  ?  Yes,  sir,  I  looked  and 
listened  both  ways,  as  much  as  I  could  without  getting  out 
of  my  wagon,  or  down  ott*  the  seat.  I  kept  looking  and 
listening  for  the  train,  and  saw  uotHing,  and  heard  nothing." 
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The  train  from  the  east  struck  the  wagon,  and  the  plaintiff 
received  some  injury.  In  reviewing  a  noiu^uit,  the  evidence 
is  to  be  construed  most  favorably  for  the  plaintiff.  It  appears 
tliat  the  plaintiff  was  exercising  his  faculties,  he  was  in  a  state 
of  watchtuhioss,  he  had  stopped  his  team  for  the  purpose  of 
looking,  and  he  did  look  and  listen,  and  this  is  the  distin- 
guishing feature  between  the  case  at  bar  and  the  McCall  Case 
(54  N.  Y.,  642),  relied  upon  by  the  defendant.  In  that  case 
the  driver  went  to  the  crossing  heedlessly,  without  thinking 
of  it,  or  paying  any  attention  to  it,  and  the  court  properly 
hold  that  he  was  negligent.  Here  the  plaintiff  was  on  the 
alert  to  avoid  danger,  and  whether  he  adopted  all  the  pre- 
cautionary measures  which  the  circumstances  demanded  from 
a  prudent  person,  was  a  question  for  the  jury.  It*  is  said 
that  he  should  have  let  down  his  buggy  top,  so  as  to  have 
enabled  hiiu  to  look  east  more  easily,  alter  he  stalled  from 
the  sign-board.  This  was  a  precaution  which  would  have 
been  proper,  but  no  court  can  say,  as  a  matter  of  law,  that 
it  was  indispensable.  Such  a  precaution  may  or  not  be 
necessary.  He  had  stopped  his  team  and  looked  east,  he  had 
reason  to  suppose  that  the  train  had  passed,  or  if  not,  that 
being  out  of  sight  when  ho  did  look,  it  could  not  reach  the 
the  crossing  before  he  had  passed,  or  that  he  might  hear  it 
if  it  did.  He  may  have  erred  in  judgment.  It  is  easy  to 
see  after  an  accident  how  it  might  have  been  avoided.  If  he 
had  not  stopped  at  all  he  would  have  passed  in  safety,  and 
the  very  act  which  evinced  his  care  and  caution  resulted  in 
his  injury.  Conceding  that  if  he  had  lowered  his  buggy  top 
he  would  have  seen  the  train,  it  does  not  necessarily  follow 
that  it  was  negligent  not  to  lower  it,  and  it  is  only  in  cases 
where  the  act  or  omission  is  negligent  per  se,  that  courts 
should  assume  to  decide  it  as  a  question  of  law.  The  jury 
may  determine  that  ordinary  care  and  prudence  demanded 
it.  The  fact  that  when  he  looked  east  he  could  only  see 
about  fifty  rods,  that  a  train  then  out  of  sight  going  at  the 
rate  of  thirty  miles  an  hour  might  overtake  him  at  the  cross- 
ing, that  a  head-wind  might  prevent  lus  hearing  a  train  from 


1880.]    Stackus  v.  New  York  C.  and  H.  R.  R.  R.  €o.       469 


Opinion  of  the  Court,  per  CHoacH,  Ch.  J. 


the  east,  the  cbuigerous  cliai'acter  of  the  crossing,  and  the 
attention  necessary  to  guide  his  team,  would  warrant  a  jury 
in  finding  that  a  prudent  man  should  have  used  the  additional 
precaution  of  letting  down  hJB  buggy  top  so  that  ho  could 
more  easily  see  a  train  approaching  from  the  east,  and  that 
if  he  had  done  so  the  ac^iident  would  have  been  avoided,  but 
no  case  has  gone  so  far  a^  to  hold  that  an  omitssion  of  such 
an  act  constitutes  negligence  in  law.  It  dej^ends  upon  all 
the  circumsUmces,  the  situation  and  acts  of  the  plaintiff,  the 
character  of  the  crossing,  the  situation  of  the  road,  the 
fitcility  for  seeing  and  hearing,  the  wind  and  weather,  the  con- 
stioiction  of  the  evidence,  and  the  credibility  of  witnesses. 
It  is  diflicult  to  conceive  of  a  question  of  fact  more  appro- 
priate for  the  consideration  of  a  jury  than  tliis.  It  is  a 
question  in  resi)ecfc  to  which  men  may  difler.  The  learned 
judge  who  delivered  the  oj)inion  at  Geneml  Term  upon  the 
fii'st  appeal,  expressed  himself  emphatically  that  it  was  a 
palpable  case  of  negligence.  It  is  not  needful  to  say  that 
this  wsis  error  as  a  question  of  fact,  but  it  seems  to  me  clear 
that  it  cannot  be  so  adjudged  as  a  question  of  law.  Thei-e 
is  room,  to  s:iy  the  least,  for  a  diiTcrence  of  opinion,  and  a 
verdict  either  way  would  not  be  set  aside  as  against  evidence. 

There  are  no  two  cases  alike  in  circumstances,  and  there- 
fore mere  precedents  are  of  little  value,  but  the  authorities, 
I  think,  clearly  i-ecogni^e  and  establish  the  distinction  here 
mdicated,  between  questions  of  fiict  and  law.  {MassotA  v. 
Delaioare  and  Ilacbon  Canal  Co,^  64  N.  Y.,  524-529;  /re- 
land  V.  Oswego^  Hannibal  and  Sterling  Plank  Road  Co.i,  13 
id.,  533;  lientvick  v.  J\rew  York  Cent.  li.  R.  Co.,  36  id.,  132; 
Dolan  V.  Delaware  and  ITuchon  Canal  Co.,  71  id.,  285,  288, 
289;  Hill  V.  jV.  F.  C.  and  Hudson  R.  R.  R!  Co.,  64  id.,  652; 
Davis  V.  ^.  y.  C  and  Hudson  R.  R.  R.  Co.^  47  id.,  400.) 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed 
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Dennis  Noonan,  Respondent,  v.  The  Citt  op  Albany, 

Appellant. 

A  municipal  corporation  has  no  greater  right  than  an  individual  to  collect 
the  sui'face-water  from  its  lands  and  811*6618  into  an  artificial  channel, 
and  to  diachargre  them  upon  the  lands  of  another. 

The  right  of  a  ripaiian  proprietor  to  di-ain  the  surface-water  on  his  lands 
into  a  stream  which  flows  through  them,  is  not  an  absolute  one  under  all 
circumstances ;  it  does  not  authorize  the  thi'owing  into  a  small  stream 
8ui*face-water.  by  means  of  ditches  and  drains,  when,  by  so  doing,  the 
stream  will  be  filled  beyond  its  natural  capacity ,  will  ovei*flow  and 
flood  the  lands  of  a  lower  proprietor. 

Defendant,  by  means  of  sewers  and  the  manner  of  grading  of  one  of  its 
streets,  concentrated  the  sui-face-wafer  and  sewage  of  a  laj^ge  tenitoiy 
and  discharged  it  in  one  body  hito  a  ravine.  A  small  rivulet  formerly 
ran  down  through  this  ravine.  Defendant,  with  the  consent  of  the 
proprietora,  had  changed  this  water-course  by  constructing  a  box-di-ain 
two  or  three  feet  square  in  its  place.  The  wafer  discharged,  as  afoi-e- 
said,  into  the  ravine,  passed  over  ground,  used  as  a  dumping  place  for 
refuse,  and  then  down  the  ravine  into  the  box-drain,  and  having  no 
suftlcient  outlet  flooded  plaintiff's  premises  below  and  deposited  there- 
on the  filth  carried  by  the  sewers,  and  the  sand  and  dirt  washed 
down  from  the  dumping  gi*ound.  It  did  not  appear  that  defendant 
owned  any  of  the  lands  between  the  sewer  and  the  water-course.  In 
an  action  to  recover  "the  damages,  held,  that  the  facts  established  prima 
fade  a  cause  of  action ;  and  that  they  Justified  a  submission  of  the  case 
to  the  jury. 

It  appeared  that  the  box-drain  was  obstructed  below  plaintiff  s  premises, 
80  that  the  water  and  sewage  wei^  prevented  from  passing  therein,  as  it 
otherwise  would ;  it  did  not  appear  that  this  was  attiibutable  to  any  act 
of  plaintiff's,  or  for  which  he  was  responsible ;  he  had  no  control  over  the 
drain  below  his  premises.  HeLd,  that  this  did  not  constitute  a  defense ; 
that  plaintiff  was  not  bound  to  protect  himself  from  the  illegal  act  of  tho 
defendant  by  i-emoving  or  causing  the  removal  of  the  obstniction. 
Waffle  V.  N,  Y,  C.  and  H,  R,  R.  It.  Co.  (53  N.  Y.,  11),  distinguished 

(Argued  December  18, 1879 ;  decided  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  m  favor 
of  plaintiff,  entered  upon  an  oixler  denying  a  motion  for  a 
new  trial,  and  directing  judgment  on  a  verdict 

This  action  was  brought  to  recover  damages  to  plaintiff's 
premises,  situate  in  the  city  of  Albany,  alleged  to  have  been 
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caused  by  water,  dii't  and  filth  thrown  and  deposited  thereon 
by  the  imlawful  acts  of  defendant. 

Tho^facts  appear  sufiiciently  hi  the  opinion. 

It.  W.  Peckham^  for  appellant.  Defendant  had  a  right  to 
drain  the  lauds  and  streets  drained  by  the  sewer  in  the  stream, 
if  it  was  a  natural  watcr-coiu'se,  and  is  not  liable  to  plaintiif 
i6x  damage  caused  by  any  increase  in  the  amount  of  water 
thrown  into  said  stream  by  such  drainage.  (  Wagner  v.  jB. 
li.  Oo.,  2  Hun,  ()33,  G3(i;  Waffle  v.  N.  T.  O.  li.  li.  Co.,  58 
JWb.,  413;  affid.,  53  N.  Y.,  11-13;  Foot  v.  Branson,  4 
luans.,  47;  Waffle  v.  Porter,  61  Barb.,  130-134;  Angel  on 
Watcr-cour.so3  '[6th  ed.],  ^  108-108^.) 

Ij\  Countryman,  for  respondent.  Defendant  is  liable  for 
the  injury  caused  by  the  Lark  street  sewer  to  the  property 
of  the  plaintiff.  {Conrod  v.  Ithaca,  16  N.  Y.,  159;  Hickok 
y.  Plattshurgh,  IG  id.,  161-172;  Ilutson  v.  Mayor,  €tc,,N.Y,, 
9  id.,  103;  Davenport  v.  liucAman,  37  id.,  568;  Starrs  v. 
Uiica,  17  id.,  104;  Pequa  v.  Rochester,  45  id.,  129;  Laaur 
V.  New  York,  3  Ducr,  406;  Mayor  v.  Bailey,  2  Den.,  433; 
Barnes  v.  Dht.  CoL,  1  Otto,  540;  Wiyhtmaiiy.  Washington, 
1  Black.,  39;  Jones  v.  New  Haven,  34  Conn.,  1,  14;  Pitts- 
burgh V.  Gn'er,  22  Penn.,  54;  Bowning  v.  Springfield,  17 
111.,  143;  Nevins  v.  Peoria,  41  id.,  506;  Springfield  v.  Le 
Claire,  49  id.,  474;  Aurora  v.  Reed,  57  id.,  29;  Pekin  v. 
Brereton,  67  id.,  477;  Cotes  v.  Davenport,  9  Iowa,  227; 
Dayton  y.  St,  Joseph,  51  Mo.,  570;  Mayor  v.  Ilcnly,  2  Clk.  & 
Fin.,  331;  Mersey  Docks  v.  Gibbs,  L.  E.  [1  II.  L.],  93; 
Pendleburg  v.  Greenhalgh,  L.  R.  [1  Q.  B.  Div.],  36;  Bal- 
hurst  V.  McPherson,  L.  R.  [4  Ap.  Cas.],  256.)  The  cor- 
poration is  bound,  even  when  acting  for  the  public  safety,  to 
exercise  its  legitimate  powei*s  with  the  requisite  care  and 
skill  to  avoid  unnecessary  injury  to  individuals  or  their 
property.  {Babcock  v.  Buffalo,  1  Shel.,  317;  56  N.  Y.,  268; 
Hicks  V.  Dam,  42  id.,  47,  53;  Russell  v.  Mayor,  2  Den., 
461,  475;  Donahue  v.  Mayor,  3  Daly,  65,  68;  Shepard  v. 
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People,  40  Mich.,  487,  492;  Briyhiman  v.  Bristol,  65  Maine, 
426.)  A  muuicipal  corporation  is  not  exempted  irom  respon- 
sibility, where  the  injury  is  acconipliiihed  by  u  corporate  act, 
which  is  iu  the  nature  of  a  trespass  upon  him.  {^Ashley  v. 
Port  Huron,  35  Mich.,  296-301;  Thayer  v.  Boston,  1» 
Pick.,  611;  Lawrence  v.  Fairhauvn,  5  Gray,  110;  Peiry  v. 
Worcester,  6  id.,  544;  Lee  v.  Sandy  Hill,  40  N,  Y.,  442; 
Bahcock  v.  Buffalo,  56  id.,  268;  i/oz/^eH  v.  Buffalo,  15 
id.,  512-519;  J5o(w»  v.  Utica,  2  Barb.,  104-110;  Clark  v. 
Mayor,  13  id.,  32;  Gilman  v.  Laconia,  55  N.  H.,  130; 
Inman  v.  2r^]pj3,  11  R.  I.,  520;  /S/.  Pe^er  v.  Denison,  58 
N.  Y.,  416;  7/rty  v.  Cohoea  Company,  2  id.,  159;  Spencer 
V.  Hartford,  etc.,  li.  R.  Co.,  10  R.  I.,  14;  Murphy  \.  Lowell, 
124  Mass.,  564,  565;  PeUigrew  v.  Evansville,  25  Wis.,  223; 
Hcndershott  v.  Ottwnwa,  46  Iowa,  658.)  The  deprivation 
of  the  plaintiff  of  the  beneficial  use  and  enjoyment  of  his 
premises,  by  the  act  of  the  city  authorities,  was  an  appro- 
priation of  private  property  to  public  use,  witht)ut  compen- 
sation, within  the  prohibition  of  the  constitution,  and  then^- 
foro  illegal.  {Babcock  v.  Buffalo,  1  Shel.,  317;  56  N.  Y., 
2()S\  PuTupelly  v.  Green  Bay  Co.,  13  Wall.,  166;  Nevins 
V.  Peoria,  41  111.,  503;  Shawneeiown  v.  Mason,  82  id.,  337; 
Columbus  v.  Woolen  Mills,  33  Ind.,  435,  438;  Thurston  v. 
St.  Josejjh,  51  Mo.,  511;  Inman  v.  Tripp,  11  R.  I.,  520, 
625;  PeUigrew  v.  Evansville,  25  Wis.,  223;  In  re  Cheese- 
borough,  8  N.  II.  Wkly.  Dig.,  534;  Per.ple  ex  reL  WUliams 
v.  Hails,  49  N.  Y.,  587,  590;  Eaton  \.B.  C.  and  M.  II.  Co., 
51  N.  II.,  504;  Gardner  v.  Newburgh,  2  Johns.  Chy.,  162; 
Linnickson  v.  Johnson,  17  N.  J.  L.,  129.)  A  municipal  cor- 
l)oration  cannot  by  any  means,  or  in  any  manner,  create 
with  impunity  a  public  or  private  nuisance.  (Hale's  Poili- 
bus  Maris  [Hargrave  s  Law  Tracts],  85;  Nidiols  v.  Bostoti, 
98  Mass.,  39;  Haskell  v.  New  Bedford,  1Q8  id.,  208-215; 
Mootry  v.  Banbury,  45  Conn.,  650;  Nevins  v.  Peoria,  41 
III.,  504;  Jacksonville  v,  Lambert,  62  id.,  519;  Babcock  v. 
Buffalo,  1  Shel.,  317;  56  N.  Y.,  268;  Francis  v.  Schoellkoph, 
63  id.,    152;    •/i£«e  v.   Hughes,    67   id.,    268;    i^ariiim 
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Wharf  y  Portland,  67  Maine,  46;  BaUiurst  v  McPherson^ 
L.  IL  [4  Ap.  Ois.],  25G,  267.)  A  municipal  corporation  is 
not  bound  to  furnish  facilities  to  property  owners  for  drain- 
age, either  of  surface-water  or  sewage,  not  caused  \yy  its 
own  acts  to  flow  or  to  accumulate  on  their  lots,  but  afu  r 
deciding  to  undertake  their  construction  the  coiporation  acts 
ministerially,  and  is  liable  for  any  special  injury  sustained  by 
others  from  the  negligent  or  imskillful  exercise  of  its  author- 
ity in  the  coustruction  of  drains  or  sewers,  or  the  failure  to 
keep  them  in  good  repair.  {liochestcr  White  Lead  Oo»  v. 
Rochester,  3  N.  Y.,  464;  Barton  v.  Syracuse,  37  Barb.,  292, 
595;  36  N.  Y.,  54;  mms  v.  Troy,  59  id.,  500-50iJ;  McCar^ 
they  V.  Syracuse,  46  id.,  194-196;  Lewensthal  v.  iVez^  York, 
61  Barb.,  511;  Donohue  v.  iVew;  Yo7*k,  3  Daly,  65;  Beeves 
V.  Toronto,  21  N.  C.  [Q.  B.],  157;  Clark  v.  Beckham, 
Treas.,  9  R.  I.,  455,  458;  JJixon  v.  Baker,  65  III.,  51b, 
521;  Loganport  v.  WrigJU,  25  Ind.,  513.)  If  negli- 
gent, the  municipality  is  liable  to  the  same  extent  as  any 
other  corporation,  or  a  public  officer,  or  an  individual 
for  a  sinii  ar  injury.  {Basiable  v.  Syracuse,  8  Hun,  587, 
592;  lllckok  v.  Plattsburgh,  16  N.  Y.,  161;  Robinson  v. 
Chamberlain,  34  id.,  389-395;  Cla7*k  v.  Peckharn,  9  R.  I., 
455-472;  Moran  v.  McCleams,  63  Barb.,  195,  198;  New 
York  V.  Furse,  3  Hill,  612-615;  Rochester  White  Lead 
Co.  V.  Rochester,  3  N.  Y.,  464,  469;  Babcock  v.  Buffalo, 
1  Shel.,  317;  56  N.  Y.,  268;  Bixon  v.  Baker,  65  III., 
518-521;  Indianapolis  v.  Huffer,  30  Ind.,  235;  Barnes  v. 
Columbia,  1  Otto,  540,  551,  556.)  The  connnori  council 
having  decided  to  exercise  the  power  conferred,  and  under- 
taken to  build  the  sewers,  waa  bound  to  bestow  such  care 
and  skill  that  they  should  not  become  a  nuisance  to  the 
property  of  persons  residing  in  the  neighborhood,  or  to  other 
portions  of  the  city.  {Rochester  White  Lead  Co.  v.  RoiJies- 
ter,  3  N.  Y.,  464,  469;  Donohue  v.  Mayor,  3  Daly,  65,  68; 
Boston  V.  Syracuse,  37  Barb.,  295,  296;  36  N.  Y.,  54,  55; 
Mms  V.  Tro7j,  59,  id.,  500-508;  Clark  v  Peckharn,  9  R.  L, 
465,  460;  Indianapolis  v.  Huffer,  30  Ind.,  235;  Attorney" 
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Gen^l  V.  L'^eds,  L.  R.  [5  Cby.  Ap.],  583;  Attomci/'Gen^l  r. 
Birmingham^  4  Kay.  &  J.,  528.)  The  city  was  clearly  bound, 
if  it  iiiidei'took  to  construct  the  sewers,  to  see  that  they  dis- 
charged their  couteuts  in  such  a  manner  as  to  carry  them  safely 
past  the  plaintiff's  property.  {Lewenthall  v.  Mayor  of  New 
York,  61  Barb.,  511;  Woodward  v.  City  of  Worcester ,  121 
Muss.,  245;  Buck  v.  Waiianis,  3  Hurl.  &  Nor.,  308.)  It 
was  pal[)abio  negligence  on  the  part  of  the  city  to  allow  the 
mouth  of  the  sewer  to  become  obstructed  by  the  dumping 
and  filling.  {Child  v.  City  of  Boston,  4:  AWcn,  41;  Barnes 
V.  District  of  Columbia,  1  Otto,  540,  566.)  The  city  had 
no  right  to  discharge  the  public  sewers  into  a  private  water- 
course. {Canal  Proprietors  \,  City  of  Lowell,  7  Gray,  223; 
City  of  Columbus  \.  Woolen  Co,,  33  Ind.,  535;  O'Brien  \. 
City  of  St.  Paul,  18  Minn.,  176;  Cone  V.  City  of  Hartford, 
28  Conn.,  363;  Attomey-GenH  v.  City  of  Bii^mingham, 
4  Kay  <&  J  ,  528;  Matter  of  Rhinelandev,  68  N.  Y.,  105, 
107;  People  v.  Haines,  49  id.,  587,  590.)  It  is  immate- 
rial whether  the  contents  f  the  sewer  were  discharged  and 
deposited  directly  on  the  plaintiff's  premises,  or  at  such  a 
point  that  the  sewage  and  other  refuse,  tiikeu  along  with  it, 
must  necessarily  be  carried  there  by  a  conduit  or  by  gravita- 
tion. {Sleight  v.  City  of  Kingston,  11  Hun,  594,  596; 
Moran  v.  McOleams,  63  Barb.,  185;  Woodward  y.  City  of 
Worcester,  121  Mass.,  245,  248;  City  of  Aurora  y.  Reed, 
67  111.,  29,  32;  City  of  Jacksonville  y.  Larnbert,  (j'2  id.,  519; 
Inman  v.  Tripp,  11  R.  I.,  520,  523;  Clark  v.  Peckham, 
9  id.,  455,  472;  PeUigrew  v.  JEvansville,  25  Wis.,  236;  Hen- 
derschotey.  Ottumwa,  46  Iowa,  658.)  Where  the  sewage 
and  filth  are  accumulated,  and  the  nuisance  is  created  by  the 
solo  act  of  the  city,  causing  special  injury  to  private  prop- 
erty, the  ordinary  rule  does  not  apply,  and  the  city  itself  is 
bound  to  ailbrd  the  requisite  facilities  for  drainage.  {Byrnes 
v.  City  ofCohoes,  67  N.  Y.,  205;  Donohue  v.  Mayor  ofJfeta 
York,  3  Daly,  65,  68;  City  of  Aurora  v.  Reed,  57  111.,  30; 
City  of  Dixon,  y.  Baker,  65  id.,  518;  Van  Pelt  y.  City  of 
Davenport,  42  Iowa,  308;  Ross  v.  City  of  Clinton,  46  id., 
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GOG;  Sleight  v.  Cit]/  of  Kingston^  11  Hun,  5^4;  Bradl  \, 
Gily  of  Albany^  5  id.,  591;  Doiwhuey,  Mayor  of  New  Yoi'lc^ 

3  Daly,  65;  Barrow  v.  Oity  of  Baltimore^  2  Amer.  Jur.,  203; 
Canal  Proprietors  v.  City  of  Lowell^  7  Gray,  223;  Haskell 
V.  City  of  New  Bedfwd,  108  Mass.,  208,  226;  BrayUm  v. 
City  of  Fall  Biver,  113  id.,  218;  BosCoii  Mills  v.  City  of 
Cambridge,  117  id.,  396;  Woodwa^'d  v.  City  of  Wbrcestery 
121  id.,  2U^,  248;  Richardson  v.  City  of  Boston,  19  How. 
[U.  S-],  2(>3,  270;  Franklin  Wharf  y.  City  of  Portlmid,  67 
Me.,  46;  Bowe  v.  City  of  Portsmouth,  56  N.  H.,  291;  Clark 
V.  PeckhaTn,  Treas,,  9  R.  I.,  455,  472;  Ashley  v.  (7%  o/* 
Por^  Hvron,  35  Mich.,  296;  C%y  of  Jacksonville  v.  Lambert^ 
62  lU.,  519;  J?^m  (7o-  v.  City  of  Elgin,  74  id.,  433;  (7% 
^j/*  Columbus  V.  TFi30?e?i  Cb.,  33  Ind.,  435;  City  of  Indian- 
apolis V.  La^nver,  38  id.,  348,  369;  OBrien  v.  <7*y  o//Sf. 
Pau?,  18  Minn.,  176;  South  Bridge  Co.  v.  SoxdhhamJUm,  8 
El.  &  BL,  801;  92  Eng.  Corn.  Law  R,  800;  i2wc/(?  v.  Wil 
limns,  3  Hurl.  &  Nor.,  308;  Obe  v.  Wise,  L.  R.  [1  Q.  B.], 
711.)  Surface-water,  which  formerly  flowed  through  no 
defined  channels,  cannot  be  collected,  by  nieans  of  drains  or 
ditches,  or  otherwise,  into  a  single  stream  and  discharged 
upon  tho  liuids  of  another,  {Bastable  v.  City  of  SyracusCy 
8  Hun,  587;  72  N.  Y.,  64;  Byrnes  v.  City  of  Cohoes,  5 
Hun,  602;  67  N.  Y.,  204;  JtUte  v.  Hughes,  67  id.,  268,  272; 
Moran  v.  McCleams,  63  Barb.,  185,  198;  Foot  v.  Bronscm^ 

4  Lans.,  47,' 51;  Moran  y.  McCleams,  63  Barb.,  185,  196; 
Waffle  V.  JV.  y.  a  R.  R.  Co.,  58  id.,  413;  53  N.  Y.,  11,  13; 
Jutte  V.  Hughes,  67  id.,  268,  272;  Brayton  v.  City  of  Fall 
River,  113  Mass.,  208,  206;  Attorney-General  v.  Leeds^ 
L.  R.  [5  Clian.  Ap.],  583.)  The  court  properly  charged 
that  the  plaintiff  wa^  under  no  obligation  to  drain  off  the 
sewage  and  water  thrown  upon  his  premises  by  the  acts  of 
llie  defendant  {Goodale  t.  TuUle,  29  N.  Y.,  459,  466; 
Rose  \.  Jf.  n  Gas-Lighe  Co.,  8  N.  Y.  Week.  Dig.,  463.) 

Andrews,  J.     The  defendant  by  means  of  the  Lark  street 
and  connecting  sowei-s,  and  tho  manner  of  grading  Colonic 
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street,  couccutmted  the  surfaoe-waicr  ajid  sewage  of  a  large 
territory,  and  discharged  it  in  oue  body  at  the  junctioa  of 
Lark  aiid  Colouie  streets  into  a  raviue.  It  passed  after  its 
discharge  over  ground  used  as  a  dumping  place  for  refuse, 
and  down  thp  declivity,  until  it  reached  the  valley,  or  bed 
of  the  ravine,  and  flowing  easterly,  reached  the  premises  of 
the  plaintiff,  and  having  no  sufficient  outlet,  flooded  the 
plahitiif^s  lot,  and  deposited  thereon  the  tilth  carried  by  the 
sewers,  and  the  sand  and  dirt  washed  down  by  the  water  as 
it  passed  over  the  dumping  ground.  This  prima  facze  estab- 
lished a  right  of  action  in  the  plaintiff  A  municipal  cor- 
poration has  no  gi>eater  right  than  an  individual  to  collect 
the  surface- water  from  its  lands  or  streets  into  an  artificial 
channel,  and  discharge  it  upon  the  lands  of  another,  nor  has 
it  any  immunity  from  legal  res^xjusibility  ^'^"  creating  or 
maintaining  nuisances.  {Weet  v.  Villoffe  of  B^^ocJcport,  16 
Jf .  Y.,  172,  note ;  Byrnes  v.  City  of  Co/wes,  67  id.,  204; 
IlaskeUv.  City  of  New  Bedford,  108  Mass.,  208;  AUamey^ 
General  w  Leeds  CorporaUoji^  L.  R.  [5  Chy.  App.  Cas.],  583.) 
The  defendant  sought  to  defend  the  injury  to  the  plain- 
tiflf  on  two  grounds,  first,  that  it  had  the  legal  right  to  drain 
into  a  stream  which  floAved  through  the  bed  of  the  ravine 
across  the  plaintiff's  land  without  responsibility  for  conse- 
quential injuries  resulting  to  the  jilaintiff  from  such  drainage, 
and  that  the  water  and  sewage  which  flooded  th6  plaintiff's 
premises  were  discharged  into  this  stream,  smd^ second,  that 
the  injury  was  attributable  to  an  obstruction  of  the  channel 
of  the  stream  below  the  plaintiff's  lot,  which  prevented  the 
water  and  sewage  from  passing  therein,  as  it  otherwise  would 
have  done.  In  support  of  the  first  proposition  the  defend- 
rant's  counsel  relies  upon  the  decision  of  tJiis  court  in  Waffle 
V.  The  Mew  York  Central  Railroad  Company  (53  N.  Y., 
II j,  ill  which  it  was  held  that  the  owner  of  lands  upon 
•a  natural  water-course,  may  collect,  by  means  of  ditches, 
the  surplus  water  on  his  premisas,  and  discharge  it  into 
the  stream,  although  by  so  doing  the  flow  of  water  therein 
at  some  seasons  may  be  increased,  and  at  other  tunes,  at 
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periods  of  low  water,  by  reaaon  of  the  more  rapid  draiuage, 
may  be  diminished,  to  the  detriment  of  a  mill-owuer  below* 
^^be  right  of  a  riparian  owner  to  dmin  the  smface-water 
on  his  lauds  into  a  Btreani  which  flows  through  them,  and 
which  is  its  natural  outlet  is  an  iacident  to  his  right  as  ripa- 
rian owner  to  the  reasonable  use  of  the  stream.  But  tliis 
right  is  not,  wc  conceive,  an  absolute  right  under  all  circum- 
stances, irrcsi>ectivo  of  the  size  of  the  stream,  or  the  natural 
purpose  which  it  subserves,  to  throw  into  it,  smiace-wa^ijr 
by  means  of  ditches  or  drains,  when  by  so  doing  it  will  be 
filled  beyond  its  natural  capacity,  and  overflow  and  flood 
the  lands  of  a  lower  proprietor.  The  stream  into  which  the 
sewage  and  water  collected  by  the  defendant  found  its  way, 
was  a  mere  rivulet  of  water,  the  outlet  of  springs  at  the  head 
of  the  nivine.  It  may  also  before  the  sewera  were  built,  or 
Colonie  street  was  gi'adcd,  have  received  a  portion  of  the  sur- 
face-water from  the  temtory  drained  thereby.  But  at  that 
time  the  surface-water  had  no  defined  channel.  It  wi\s  sub- 
ject to  be  disposed  of  by  the  ordinary  processes  of  nature. 
Absorption  and  evaporation  would  diminish  the  amount  which 
otherwise  might  have  found  its  way  to  the  valley,  and  the  dis- 
charge into  the  stream  of  the  portion  not  otherwise  disposed 
of  would  naturally  be  gi*adual,  and  reach  it  at  different  points 
in  its  course.  It  does  not  appear  that  the  city  owned  any 
of  the  laud  between  the  sewer  and  the  water-coui-se,  but  it 
had  with  the  consent  of  the  property  owners  changed  the 
water-coui-se  from  its  natural  condition,  and  constructed  a 
lK)x-drain  two  or  three  feet  square  in  its  place.  In  view  of 
the  character  and  capacity  of  this  water-course,  it  cannot  we 
thuik  be  held  lis  matter  of  law  that  there  was  the  ri<rht  ill 
the  city  to  dischaige  into  the  stream  the  water  from  Colonie 
street,  and  from  the  Lurk  street  sewer,  although  by  so  doing 
it  would  flood  the  premises  of  the  plaintiff.  It  follows  that 
the  first  request  to  charge,  was  properly  refused.  The. 
request  assumes  that  the  city  using  reiisoiiable  care,  had 
ihe  absolute  right  to  drain  into  the  water-course  in  question, 
irrespective  of  the  capiicity   of  the  stream  or   the  amount 
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of  water  discharged  into  it,  aiid  the  court  waa  ix?qucsted 
to  instruct  the  jury  that  it  was  not  liable  **  for  any  damage 
caused  by  any  increase  in  the  amount  of  vmter  thrown  into 
the  stream  by  such  drainage." 

The  second  gioiind  upon  which  the  rcvci'sal  of  the  judg- 
ment is  sought,  is  iiho  we  think  untenable.  The  obstruction 
to  the  creek-dram,  so  called,  was  not  so  far  as  the  evidence 
shows  attributable  to  any  act  of  the  plaintiff,  or  any  act  for 
which  ho  was  responsible.  The  filth  and  material  carried 
hito  it  by  the  sewei-s,  may  and  doubtless  did  contribute  to 
choke  and  fill  it.  The  j^Iaintiff  had  no  control  over  the  drain 
below  his  premises.  lie  was  not  bound  to  protect  himself 
against  the  consequence  of  the  illegal  act  of  the  defendant, 
by  removing,  or  (Siusing  the  removal  of  the  obstruction. 
The  casting  on  the  plaintiff's  premises  of  the  filth  from 
the  sewers,  was  a  nuisance,  and  the  defendant  was  bound  to 
abate  it.  Because  the  injuiy  complained  of  would  not 
have  happened,  or  would  have  been  diminished  if  the  creek- 
drain  had  been  unol)structed,  does  not  reheve  the  defendant 
from  legal  responsibility. 

We  think  the  case  was  feirly  presented  to  the  jury,  and 
that  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Augustus  Prentice  et  al.,  Respondents,  i\    Mauy  Axx 

Janssen  et  al.,  Appellants. 

Where  a  will  dii'ects  real  estate  to  be  converte<l  into  money,  and  the  pr<>- 
ceeds  distributed,  the  i>arties  entitled  thereto  may,  if  of  lawful  age,  an<l 
if  the  rights  of  othera  will  not  1^  affected,  elect  to  take  the  lands  and  pre- 
vent the  actual  conversion  thereof  into  personalty 

No  distinct  or  positive  act  is  requii^d,  a  slight  expresdon  of  jntent  will  be 
considered  sufficient  to  show  an  election. 

The  court  has  power,  in  an  equitable  action  for  partition,  where  the 
parties  are  tenants  in  common  of  real  or  personal  estate,  to  dii'ect  a  sale 
of  the  whole  in  one  parcel,  where  the  interests  of  the  parties  will  be 
promoted  by  such  sale. 
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The  will  of  B.  authorized  his  son  F.  to  cai'iy  on  the  hotel  business  for  five 
yeai-s,  if  he  so  desired,  in  a  certain  hotel  owned  hy  tho  testator ;  and 
empowei'ed  his  executoi*8  to  sell  the  hotel  prox)erty,  after  the  occupancy 
of  his  sou  had  ceased,  and  divide  the  proceeds  among  his  residuai'y 
legatees.  F.  died  befoi^  the  testator ;  no  action  was  ever  taken  by  the 
executors  to  sell  the  property.  Thi-ee  of  the  four  legatees,  or  their  suc- 
cessors in  interest,  conveyed  their  intei'ests  tq  plaintiff.  Defmdant  M., 
the  other  Icg-atee,  joined  with  the  plaintiff  in  making  leases  of  the 
property ;  and  large  sums  wei'e  expended  by  them  in  making  improve- 
ments. In  an  action  for  partition,  the  only  surviving  executor  was  made 
a  party  defendant,  as  the  husband  of  M. ;  he  did  not,  by  his  answer, 
claim  any  rights  as  executor,  or  that  he  was  a  proper  party  as  such. 
Hddf  that  the  executoi's  took  no  intei*est  in  the  lands,  but  merely  a  power 
in  trust,  to  be  executed  simply  for  the  purposes  of  distribution,  liable  to 
be  defeated  by  a  re-converaion  into  realty  of  the  pi-operty  which  wa« 
converted  by  the  will  into  personalty ;  that  the  parties  beneficially  inter- 
ested had  a  right  to  elect  to  make  such  a  re-convei-sion,  and  their  acts 
showed  such  an  election  ;  that  the  power  of  sale  thereby  become  extin- 
guished, and  the  parties  became  ownera  as  tenants  in  common,  and  so 
that  a  partition  was  proper ;  also  that  the  surviving  executor  had  no 
title,  intei'est,  or  lien  uiwn  the  property  which  rendered  him  a  necessaiy 
party  to  the  action  as  such  executor;  that  the  provision  of  the  Revised 
Statutes  (1  R,  S.,  735,  }  107),  which  makes  a  power  of  sale  a  lien  or 
charge  upon  land,  had  no  application,  as  the  power  had  ceased  to 
exist ;  also  that  equity  would  not  intei-pose  to  compel  the  execution  of 
the  power  (I  R.  S.,  734,  {  9C),  as  the  pui-pose  had  been  accomplished 
without  its  exercise. 

The  will  gave  various  log^acies ;  this  action  was  commenced  seven  yeai-s 
after  the  testator's  death ;  it  did  not  appear  that  any  debts  or  legacies 
remained  unpaid.  Held,  that  these  facts  did  not  make  the  executor,  as 
ruch,  a  necessaiy  party ;  that,  as  the  debts  and  legacies  are  primarily 
to  Ihj  i^aid  out  of  the  personalty,  the  presumption  was  that  they  had 
been  paid,  particularly  as  no  such  defense,  as  that  they  were  unpaid, 
was  set  up  in  the  answer  or  interposed  on  trial ;  also  that  the  same 
presumption  also  existed  ns  to  testamentaiy  expenses. 

Crittenden  v.  Fairchild  (41  N.  Y.,  289),  distinguished. 

C,  one  of  the  residuary  legatees,  died  leaving  a  will,  by  which  she  author- 
ized her  executor,  during  the  minority  of  the  beneficiaiies  named  in  the 
will,  to  sell  or  lease  jointly  with  the  other  ownei*s  of  the  undivided  shai-^i^ 
in  the  proi)erty.  After  one  of  the  devisees  became  of  age  the  executor 
conveyed  to  defendant  M.  all  the  interest  and  estate  vested  in  him  as  8n<rh, 
in  one  of  the  lots,  part  of  the  hotel  property.  Held,  that  the  deed  was 
invalid  and  conveyed  no  title. 

By  the  lease  of  tho  hotel  property,  executed  by  plaintiff  and  defendant  M. 
as  lessors,  they  wei-e  i-equired  to  make  all  necessaiy  i-epaire  ;  plaintiff 
made  the  repairs  and  also  erected  a  new  building,  M.  acquiescing 
therein*  Held,  that  the  share  of  M.  was  properly  chargeable  with  its 
proportion  of  the  expenditures,  so  also  of  the  costs. 
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The  hotel  property  consisted  of  four  lots,  not  contiguous,  but  all  used  in 
caiTying  on  the  hotel  business.  The  referee  found  that  the  real  estate  and 
the  pei*8onal  property,  i.  c,  the  furniture,  etc  ,  in  the  hotol  could  not  bo 
sold  in  separate  parcels  without  greatly  depreciating  its  value,  injuring 
the  ownei-s  and  violating  the  I'ights  of  the  lessee ;  the  judgment  dii-ected. 
the  whole  to  be  sold  in  one  parcel.     Held,  no  error. 

There  were  five  resi<iuai'y  legatees  named  in  the  will ;  one  of  them  was  F., 
who  died  intestate,  leaving  no  descendants.  The  pleadings  admitted 
that  the  parties  to  the  action  w^ere  the  sole  owners  c^f  the  i-enl  estate. 
Held,  that  this  precluded  an  objection  that  an  heir  of  F.  had  an  out- 
standing interest  and  should  have  been  made  a  pai'ty. 

(Argued  December  16, 1879 ;  decided  January  13, 18S0.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  aflBrming  a  judgment, 
entered  on  the  report  of  a  referee.  (Reported  below,  14  Hun,- 
r>48.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

C.  Bainbridge  Smithy  for  appellants.  A  decree  for  a  par- 
tition cunnot  bo  made  unless  all  the  persons  interested  in  the 
premises  are  made  parties  to  the  suit.    {^Burhans  v.  Burhans, 

2  Barb.  Ch.  R.,  31)8,  407;  Bipple  v.  Gildoj-n,  8  How.  P.  R., 
457;  BraJcpy  v.  Bcvereaux,  8  Paige,  513;   2  R.  S.,  218,  §  6; 

3  id.  [Bunks'  Gth  ed.],  584,  §  8;  Code  of  Procedure,  §  448; 
Croghan  v.  Livingston^  17  N.  Y.,  225;  Hewlett  v.  TFoocZ,  62 
id.,  75,  77.)  The  same  rule  obtains,  as  to  a  defect  or  parties, 
under  the  Code  of  Procedure  and  Code  of  Civil  Procedure. 
(Code  of  Procedure,  §  122;  Code  of  Civil  Procedure,  §  452; 
Shaver  v.  Brainardy  29  Barb.,  25,  27;  Vande'i'werken  v. 
Vanderwerken^  7  id.,  221;  Valentine  v.  Wetkerilly  31  id.,  655; 
Green  v.  Milbank,  3  Abb.  [N.  C],  138,  156.)  Kon-joinder 
of  parties  will  render  a  judgment  of  sale  void,  as  to  those 
parties,  and  will  justify  a  purchaser  in  refusing  to  take  title. 
{Alvordy.  Beach,  5  Abb.,  451:  Bogersv.  McLecni^  10  id., 
306;  Burhans  v.  Burhans,  2  Barb.  Ch.  R.,  398,  407;  Rijpple 
V.  Gibbon,  8  How.,  456;  5  Wait's  Practice,  and  eases  cited; 
Jordan  v.  BoiUan^  20  Alb.  Law  J.,  74.)    It  ib  no  answei 
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to  an  objection  of  defect  of  parties  that  the  defect  was  not 
taken  advantage  of  by  the  defendants  in  their  answer,  or  if 
such  defect  appeared  upon  the  face  of  the  complaint  that 
they  did  not  demur.  (Shaver  v.  Brainard^  25  Barb.,  25; 
Vanderwerken  v.  Vanderwerken^  7  id.,  221;  Van  Ej^ps  v. 
Van  Dusen,  4  Paige,  64,  76;  Greenieaf  v.  Queen,  1  Peters' 
R.,  137,  148;  Burhans  v.  Burkans,  2  Barb.  Ch.,  398;  Van 
Epps  V.  Van  Dusen,  4  Paige,  75,  76;  10  N.  Y.,  521,  522, 
M9;  Greenieaf  v.  Queen,  1  Peters'  R.,  137,  148;  King  v. 
Donnelhj,  5  Paige,  46;  1  Barb.  Ch.  Pr.,  320,  321;  Lord  v. 
Underdunk,  1  Sandf.  Ch.,  46,  51.)  Gerhard  Janssen,  as 
executor  of  the  last  will  and  testament  of  Francis  Blancard, 
has  an  interest  in  and  lien  upon  the  property  in  question, 
and  he  should  be  made  a  party  defendant  to  this  action,  and 
this  defect  of  parties  may  be  raised,  without  setting  it  up  in 
the  answer.  (Barbour  on  Parties,  439,  et  seq.]  Edwards  on 
Parties,  25;  King  v.  Donnjelly,  5  Paige,  46;  1  R.  S.,  729, 
§  56;  2  id.  [Banks'  6th  ed.],  1109,  §  69;  Willurd  on  Real 
Estate  and  Con.,  242,  249;  1  R.  S.,  735,  §  107;  id.,  734, 
§  96;  Ford  v.  Belmont,  7  Robt.  S.  C.  R.,  97,  111,  508; 
Ilertzell  v.  Barber,  69  N.  Y.,  1,  363;  Crzttendon  v.  Fairchild, 
41  id.,  289;  1  R.  S.,  729,  §§  56,  107;  Young  v.  Brush,  28 
N.  Y.,  667,  673:  2  B.  S.,  327,  §  63;  3  id.  [Banks'  6th  ed.], 
594,  §  77;  2  R.  S.,  109,  §  57;  3  id.  [Banks'  6th  ed.],  12, 
§  75;  Stagg  v.  Jackson,  2  Bai'b.  Ch.  R.,  86;  S.  C,  affirmed, 
1  N.  Y.,  206;  Clark  v.  Glark,  8  Paige,  152,  157;  Willard 
on  Executoi-s,  421;  2  R.  S.,  218,  §  5;  Code  of  Proc,  §  122.) 
It  was  not  enough  to  make  him  a  party  defendant,  as  the 
husband  of  his  wife.  {Austin  v.  Moore,  il  N.  Y.,  360; 
Barrin  v.  Hatfield,  1  Seld.  Notes,  38;  4  Sandf.  S.  C.  R., 
468.)  Ciiarles  Blancard,  a  son  of  the  testator,  should  have 
been  made  a  party  defendant  in  this  action.  (  Van  Beuren 
V.  Dash,  30  N.  Y.,  393;  Gill  v.  Brower,  31  How.  Pr.,  540; 
S.  C,  affirmed,  37  N.  Y,,  631;  Johnson  v.  Johnson,  12 
Rich.  Eq.,  259;  Wilkins  v.  Ewrle,  44  N.  Y.,  192.)  The 
Pavilion  Hotel  property  had  been  converted  into  personalty, 
by  the  will  of  Francis  Blancard,  before  the  death  of  Caro- 
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liue,  and  eho  bad  no  power  or  authority  to  reconvci-t  it  into 
realty.  {Oxefadcm,  v.  Lord  Comptony  2  Ves.,  69;  Leigh  & 
Dabsell  on  Eq.  Con.,  [5  Law  Lib.],  89;  S^nithy.  Kearney^  2 
Barb.  Ch.  R.,  533-551;  GraJiom  v.  Dickenson^  3  id.,  169; 
"»  Couch  V.  Delaplatney  2  N.  Y.,  397.)  When  a  possession  has 
once  been  held  or  taken  eo  nomine^  as  a  tenant  in  common 
w4th  others,  it  may  afterward  become  advei*so,  aud  it  becomes 
so  when  the  co-tenant  has  notice  that  the  holding  is  adverse. 
(Freeman  on  Cotenancy  and  Part.,  §  229,  242;  ZeUer^ff 
Lessees  v.  Eckhert^  4  How.  U.  S.  li.,  289,  295.)  A  subsist- 
ing adverse  possession  is  an  absolute  bar  to  an  action  of  par- 
tition. (Florence  v.  Hopkins^  46  N.  Y.,  182-184;  Garret 
V.  WhUe,  3  Iredeirs  [N.  C]  R,  131.)  The  testimony  was 
not  sufficient  to  justify  a  sale  of  the  real  estate  in  one  parcel ; 
and  there  is  no  authority  to  order  a  sale  of  the  premises 
unless  the  court  shall  be  satisfied  that  any  distinct  lot,  tract, 
or  portion  thereof  is  so  situated  that  a  partition  cannot  be 
made  without  great  prejudice  to  the  owners.  (2  R.  S.,  323, 
§  37;  3  id.  [Banlis'  6th  ed.],  690,  §  46;  Tucker  v.  Tucker, 
19  Wend.,  226;  Fleet  v.  Borland,  11  How.  Pr.,  490.)  Tiie 
court  is  not  I'estrictcd  to  a  partition  of  the  whole,  but  may 
partition  part  aud  sell  the  remainder.  (Haywood  v.  Judson, 
4  Barb.,  223;  71  Rule  of  Supreme  Court.)  It  seems  tliat  a 
court  of  equity  h:is  power  to  decree  a  partition  of  personal 
property,  or  a  sale  thereof,  where  partition  is  impracticable, 
and  order  a  division  of  the  proceeds;  but  the  court  has  no 
power  to  sell  such  pei-sonal  property,  with  realty,  in  one 
parcel.  (Tinney  v.  Stebbins,  28  Barb.,  290;  Fd)es  v.  Shat- 
tuck,  22  id.,  568;  Tii^  v.  Riley,  15  id.,  333;  CliaTmon  v. 
Lusk,  2  Lans.,  213.) 

Joshua  M.  Van  Cott,  for  respondents.  The  executors  took 
nothing  but  a  power  in  trust.  (Ilerlzelly.  Barber,  69  N.  Y., 
1;  Embury  v.  Sheldon,  68  id.,  233;  Chittenden  Y.Fairchild, 
41  id.,  289;  Kinmery.  Rogers,  42  id.,  631;  Skinner  \.  Quin, 
43  id.,  99;  Heermans  v.  Robertson,  64  id.,  332;  Bruner  v. 
Meigs,  64  id.,  606;  Moncrief  v.  Ross,  60  id.,  431;  Acker* 
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man  v.  Gorton^  67  icL,  63;  Stevenson  v.  Leski/y  70  id.,  613; 
Jennings  v.  Conboy^  73  id.,  230;  MoTicriefY.  liosa^  50  id., 
431;  Manice  v.  Manice^  43  id.,  304.)  The  testator,  by  the 
direction  to  the  executors  to  sell  it,  couvcited  the  real  estate 
into  personal,  out  and  out.  (Leigh  &  DalzcU  on  Eq.  Con., 
[5  voL  of  Law  Lib.],  m.  p.,  168;  Uertzell  v.  Barber,  69  N.  Y., 
1,  11;  MuUon  v,  Brigg^  L.  R.  [1  Ch.  Div.],  385;  1  Jarmau 
on  Wills,  523,  et  seq.)  As  those  who  were  absohitely  entitled 
to  the  proceeds,  if  a  sale  had  been  made  by  the  donees  of  the 
power,  could  themselves  sell,  and  did  sell,  to  the  }olaintiff; 
and  as  no  purpose  of  the  will  required  a  sale,  the  power  was 
thereby  cxthiguished.  {HertzeUY.  Barber^  69  N.  Y.,  12, 14; 
Jackscn  v.  Jansen^  6  J.  R,  73;  Sharpsteen  v.  YiHaw^  3 
Cow.,  651;  Beed  v.  UiiderkSl,  12  Barb.,  113;  Oarvey  v. 
McDewiU,  72  N.  Y.,  556,  563.)  If  the  objection  that  the 
action  is  defective  in  respect  of  parties,  can  be  first  taken  on 
au  appeal,  it  niay  be  answered  by  the  production  of  record 
evidence  which  refutes  it  {JDewey  v.  Moyer,  72  N.  Y.,  70, 
79.)  The  executor  was  not  a  necessary  paily,  as  thei'e  was 
no  evidence  that  any  debt  or  legacy  remained  unpaid  when 
this  action  was  brought  {Kiwnier  v.  Bogers^  45  N.  Y.,  534; 
Van  Vec/Uen  v.  Keaior,  63  id.,  52;  Beran  v.  Cooper,  72  id., 
317;  Jennings  v-  Conboy,  73  id.,  230-237.) 

MiLiiEB,  J.  The  complaint  in  this  action  demands  an 
equitable  partiticm  or  sale  of  several  pieces  of  land  therein 
described,  upon  a  portion  of  which  was  erected  a  hotel,  called 
the  Pavilion  Hotel,  together  with  the  personal  property,  con- 
sisting of  furniture  in  said  hotel,  and  th:it  an  account  be  taken 
of  the  disbursements  and  expenditures  made  by  the  pbihitifF, 
Augustus  Prentice,  for  the  benefit  of  and  as  additions  to  said 
propeily,  and  that  the  share  of  the  defendant,  Mary  Ann 
Janssen,  be  charged  upon  the  same  and  deducted  from  her 
portion  of  the  proceeds  of  the  sale  of  the  property.  The 
land  belonged  to  fVancis  Blancard  at  the  time  of  his  decease 
in  1868,  and  the  title  is  derived  under  the  provisipns  of  his 
last  will  and  testament     The  plaintiff^  Augustus  Prentice, 
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holda  three-fourths,  by  conveyances  from  the  residuaiy  lega- 
tees or  their  representatives,  and  the  defendant,  Mary  Ann 
Janssen,  the  remaining  one-fourth.  The  defendant  last  named 
has  joined  with  the  plaintiff  in  makmg  leases  of  the  property 
snice  1873 ;  large  sums  have  been  expended  in  making 
improvements  by  the  ownera,  and  the  rents  have  been 
received  and  applied  in  pait.  if  not  entirely,  for  that  pur- 
pose. 

The  residuary  clause  in  the  will  of  Francis  Blancard  devised 
and  bequeathed  his  property  to  five  of  his  children,  among 
whom  were  Francis  H.  Blancard  and  the  defendant,  Murv 
Ann  Janssen.  It  also  authorized  Francis  II.  Blancard  to 
carry  on  the  hotel  business  in  the  Pavilion  Hotel,  for  the 
term  of  five  years,  if  he  so  desired,  and  the  executors  were 
empowered  and  directed,  after  the  testator^s  death,  to  sell 
and  convert  into  money  all  the  real  and  peraonal  property 
of  which  ho  should  be  seized  or  possessed,  including  the 
hotel  property,  after  the  right  of  occupancy  of  his  son  hjid 
ceased,  as  they  should  deem  advisable,  and  divide  the  pro* 
ceeds  equally  among  the  residuaiy  legatees.  The  son,  Francis 
IL^  died  before  the  testator,  and  no  action  was  ever  taken  by 
the  executors  to  sell  the  property,  and  it  remained  undisposed 
of,  and  was  used  and  regarded  by  the  ownei's  as  real  estate 
to  which  they  had  title.  Only  one  of  the  executors,  the 
defendant,  Gerhard  Janssen,  was  living  at  the  time  of  the 
commencement  of  this  action,  and  he  is  made  a  party,,  as  the 
husband  of  the  defendant,  Mary  Ann  Janssen,  and  does  not 
by  his  answer  claim  any  rights  as  executor  or  that  ho  is  a 
proper  party  as  such.  The  answers  admitted  that  i)laintiff 
and  the  defendant,  Mrs.  Janssen,  owned  the  property  aa 
tenants  in  common.  Wo  think  that  under  the  provision  cited 
from  the  testator's  will,  the  executoi-s  who  ivere  donees  of  a 
power  took  no  estate  in  the  hmds  as  trustees,  but  merely  a 
power  in  trust  to  be  executed  for  the  purposes  of  distri- 
bution, according  to  the  will,  which  was  liable  to  bQ  defeated 
by  a  recon^vci'sion  of  the  property,  whicb  was  made  personal 
by  the  will,  into  real  estate. 
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The  testator,  by  the  authority  and  direction  to  his  execu* 
tors  to  sell  the  real  estate,  constructively  converted  the  same 
into  personal  estate,  and,  being  thus  converted,  the  residuary 
le^ratees  were  entitled  to  take  the  same  as  such  and  had  a 
right  at  their  election  to  reconvert  into  real  estate.  No  dis- 
tinct and  positive  act  is  required  for  such  a  purpose,  and  the 
rule  applicable  to  such  a  case  is  that  ^'  in  the  reconversion 
of  real  estate,  a  slight  expression  of  intention  wilj  likewise  be 
considered  sufficient  to  demonstrate  an  election  on  the  part 
of  those  absolutely  entitled : "  (Leigh  &  Dalzell  on  E(i.  Con- 
version [5th  vol.  of  Law  Library],  m.  p.,  168;  Mutlow  v. 
Bigg,  L.  K.  [1  Chan.  Div.],  385;  1  Jarman  on  AVills,  523,  e^ 
seq.)  The  real  estate  was  not  disposed  of  by  the  executors 
under  the  provisions  contained  in  the  will,  and  as  there  was 
no  lawful  purpose  for  which  a  sale  wjis  absolutely  required, 
there  was  no  obstacle  to  prevent  a  reconversion  of  the  same 
by  the  parties  in  interest  from  personal  into  real  estate. 
This  they  elected  to  do  by  positive  and  unequivocal  acts. 
Three  of  the  four  residuary  interests  were  conveyed  to  the 
plaintiff,  Augustus  Prentice,  and  the  defendant,  Mary  Ann 
Janssen,  retained  the  other  one-fourth.  The  whole  has  since 
been  enjoyed,  possessed  and  treated  the  same  as  real  estate. 
This  was  done  by  the  acquiescence  of  the  executors  and 
all  the  parties  in  interest,  not  only  by  possession,  but 
by  acts  showing  their  intention  l)cyond  any  question.  In 
Story's  Equity  Jurisprudence  (§  793),  it  is  said  that  if 
land  is  directed  to  be  converted  into  money  merely,  the 
party  entitled  to  the  beneficial  interest  may,  if  he  elects  so 
to  do,  prevent  any  conversion  of  the  property  and  hold  it  as 
it  is.  This  has  been  done  by  the  residuary  legatees  here ; 
and  OS  the  lands  were  not  sold  and  disposed  of  by  the  execu- 
toi-s,  and  no  diversion  made,  the  rule  applies  that  the  person 
entitled  to  the  money,  being  of  lawful  age,  can  elect  to  take 
the  land,  if  the  rights  of  others  will  not  be  affected  by  such 
election,  {Iletzel  v.  Barber,  69  N.  Y.,  1,  11.)  No  rights 
of  other  parties  were  injured  by  the  election  to  reconvert ; 
and  as  three-foui*ths  of  the  residuary  interests  had  been  sold 
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and  convcj^ed  to  the  plaintifl*  by  those  who  were  eutitlcd  to 
the  proceeds  of  a  8«ile,  if  one  hjid  been  made  under  the 
power,  and  the  owner  of  the  remaiuing  one-fourth  had 
assented  to  the  reconvei-sion,  by  exercishig  acts  of  ownership, 
and  the  puqxjso  of  the  power  had  become  unattainu})le,  the 
power  to  Bell  became  extiugaisbcd,  and  tbe  plaintiff  and  de- 
fendant already  named  became  owners  as  tenants  in  common. 
{ffetzelv.  Barber,  supra;  Garveyv.  McDevitt,  72  N.  Y.,  563.) 
Neither  the  will  itself  nor  tiie  surrounding  circumstances 
evince  in  any  way  that  the  testator  intended  not  only  to 
confer  a  power  of  sale,  but  t^iat  the  exercise  of  such  power 
would  become  absolutely  necessjuy  to  enable  the  executors 
to  make  the  distribution  required  to  the  residuary  legatees, 
within  the  principle  laid  down  in  Cnttenden  v.  Fairchild  (41 
N.  Y.,  289,  292),  which  is  relied  upon  by  the  defendant's 
counsel.  The  facts  here  are  far  different  from  the  case  cited. 
The  distribution  was  actually  made  and  the  purpose  of  the 
will  fully  accomplished  by  the  ixjconversion  of  the  jxirsonal 
estate  into  real  estate  by  the  parties  in  intei'cst,  as  is  quite  ob- 
vious, imd  each  of  the  legatees  had  received  their  full  share  as 
directed;  thus  rendering  the  exercise  of  the  i)ower  of  no  avail. 
It  follows  that  the  executors  having  only  a  power  to  sell 
for  the  purpose  of  distribution  —  which  power  never  was 
exercised,  and  which  became  of  no  use,  by  reason  of  the 
reconversion  of  the  land  into  realty  —  Gerhard  Janssen,  the 
surviving  executor,  had  no  right,  title,  interest,  or  lien  upon 
the  property,  which  rendered  him  a  necessaiy  party  to  the 
action  as  such  executor.  The  provision  of  section  107  (1 
R.  S.,  735),  which  makes  a  power  of  sale  a  lien  or  charge 
upon  the  land,  has  no  application  when  it  had  ceased  toi 
operate,  and  was  of  no  practical  use.  As  by  the  reconver- " 
sion  no  interest  remained  in  the  executors,  thci*e  could  be  no 
lien  or  charge  upon  the  land.  Equity  would  not  interfere 
to  compel  the  execution  of  the  power  under  1  Revised 
Statutes,  page  734,  section  96,  because  the  pui'pose  had  been 
accomplished  without  its  exercise. 

Nor  was  it  necessary  that  Grerhard  J;mssen,  the  surviving 
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executor  should  be  a  party  for  any  other  reeuson.  In  regard 
to  the  payment  of  debts  aud  legacies  there  was  no  evidence 
that  any  debt  or  legacy  remained  impaid  when  this  action 
was  brought*  Seven  years  had  then  elapsed,  and  as  debts 
and  legacies  are  primarily  to  be  paid  out  of  the  personal 
estate,  unless  express  directions  or  a  clear  intent  to  the  con- 
trary is  found,  or  to  be  gathered  from  the  will  {Bevan  r. 
Cooper,  72  K  Y.,  317;  Kinnier  v.  liogers,  42  id.,  531),  the  , 
presuipption  is  that  they  have  been  paid.  The  burden  of 
proof  Wiis  on  the  defendants  to  establish  that  they  were  not, 
if  such  was  the  fact.  No  such  defense  was  set  up  in  the 
answer  or  interposed  upon  the  trial,  and  as  the  case  stood 
the  plaintiff  was  not  required  to  show  that  the  debts  and 
legacies  had  been  paid.  The  same  remarks  will  apply  to  the 
point  made,  that  there  was  no  payment  or  accounting  for  the 
testamentary  expenses. 

Charles  Blancard,  a  son  of  the  testator,  was  not,  we  think, 
a  necessary  party  defendant  in  this  action.  By  the  will  he 
is  bequeathed  the  sum  of  $5,000,  and  he  is  not  named  therein 
as  a  residuary  legatee.  It  is  claimed  that  he  lx5canie  entitled 
to  an  interest  in  the  residuary  portion  of  the  estate  which 
was  given  by  the  testator  to  his  brother  Francis,  who  died 
before  the  testator,  without  leaving  any  child  or  descendant, 
and  that  the  share  bequeathed  and  devised  to  Francis  lapsed 
and  his  share  descended  to  the  testator's  heii*s  at  law,  that 
Charles  Blancard  was  one  of  them  and,  therefore,  a  necessary 
party  to  the  action.  Without  considering  the  question 
whether  the  devise  to  Francis  H.  Blancard  having  lapsed  it 
passed,  under  tho  residuary  clause,  to  the  four  children 
immed  who  survived  him,  or  whether  the  papere  produced 
upoi^  the  argument  of  this  appeal,  showing  that  Charles 
Blancard  had  sold  and  conveyed  away  all  the  interest  which 
he  may  have  had  in  the  property,  and,  therefore,  was  not  a 
proper  and  necessary  party  to  the  action,  it  is  sufficient  to 
say  that  the  point  does  not  arise  upon  the  record  before  us, 
and  it  is  a  complete  answer  to  the  objection  that  the  admis- 
sion made  b}^  the  pleadings,  that  the  plaintiff  and  the  defend- 
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ant  are  the  sole  ownera  of  the  real  estate,  dis|>eiij3ed  with  the 
production  of  evidence  upon  the  trial  to  establish  such  fact 
and  preclude  the  objection  that  Charles  Blancard  had  an  out- 
standing interest  as  an  heir  at  law,  under  the  residuary  clause 
in  the  will  of  Francis  Blancard. 

No  title  was  acquired  by  the  deed  from  Wcmple,  as  execu- 
tor of  Caroline  Blancard,  deceased,  of  the  interest  of  the  dece- 
dent in  one  of  the  lots  of  the  Pavilion  Hotel,  to  the  delend- 
ant,  Mary  Ann  Janssen.  Nor  is  there  any  valid  reason  why 
Mi's.  Janssen  should  be  subrogated,  in  this  action,  to  his 
righta  because  the  real  estate  had  been  conveitod  into  per- 
sonalty. By  the  will  of  Caroline  Blancard  the  executor  was 
authorized  and  empowered,  during  the  minority  of  the 
nephews  and  nieces  of  the  testatrix,  to  whom  she  had  given 
one-half  of  the  property,  to  sell  or  lease  jouitly  with  the 
other  owners  of  the  undivided  shares  therein.  After  one  of 
the  devisees  became  of  age  the  executor  conveyed  to  Mrs. 
Jansson  all  the  interest  and  estate  vested  in  him  as  such.  Ue 
had  no  estate  in  the  premises,  and  only  a  power  in  trust,  which 
was  to  be  executed  while  the  devisees  were  in  a  minority  in 
connection  with  the  other  ownei*s.  He  had,  therefore,  no 
authority  to  execute  the  conveyance  to  Mi*s.  Janssen,  and 
the  deed  was  invalid  and  conferred  upon  her  no  title.  Sub- 
sequently Mr.  Wcmple,  as  si)ecial  guardian  of  one  of  the 
devisees  who  was  an  infant,  by  order  of  the  court  con- 
veyed all  of  her  interest  under  the  will  of  Caroline  Blan- 
card, including  that  which  had  been  previously  attempted 
to  be  conveyed  to  Mrs.  Janssen,  to  the  plaintiff,  Augustus 
Prentice,  and  by  other  conveyances  the  interest  of  the 
other  devisees  was  acquired  by  him.  As  the  executor  hjul 
no  authority  to  convey  the  premises,  the  right  acquired  by 
the  deed  of  the  special  guardian  could  not  be  affected  by 
the  knowledge  of  the  purchaser  of  the  conveyance  to  Mrs. 
Janssen. 

We  think  that  the  share  of  Mrs.  Janssen  was  properly 
chargeable  with  its  proportitm  of  expenditures  made  by 
Augustus  Prenticei  the  plaintiff,  for  repairs  and  improve- 
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meats  of  the  property.  By  the  lease  §5,000  was  to  be 
applied  for  improvements  and  repairs.  It  was  supposed  that 
they  would  not  exceed  that  amount ;  but  the  covenant  to 
make  i-epairs  was  properly  construed  by  the  referee  to  mean 
that  the  lessors  were  to  make  all  repairs,  whether  they 
exceeded  the  sum  named  or  not.  It  also  appears  from  the 
referee's  findings  that  Mrs.  Janssen  after  she  had  knowlcdr^e 
that  the  repairs  exceeded  the  sum  specified,  assented  to  the 
appropriation  of  additional  sums  due  for  rents,  to  bo  used  in 
making  improvement.^ ;  that  she  stood  by  and  did  not  object 
to  the  erection  of  a  new  building,  and  she  thus  acquiesced  in 
all  the  expenditures  actually  made.  Under  such  circum- 
stances there  certainly  was  an  implied  obligation  that  she 
should  pay  her  share  of  the  moneys  expended  for  the 
l>encfit  of  the  property  in  which  she  liad  a  common  in- 
terest, and  they  are  a  proper  charge  against  the  defendant's 
portion  of  the  real  estate  sought  to  be  partitioned  or  sold. 
In  making  the  repairs  the  plaintiff,  Augustus  Prentice,  did 
not  occupy  the  position  of  a  volunteer,  without  any  author- 
ity of  his  cotenant,  but  acted  under  the  lease,  which,  as  we 
have  seen,  covered  the  amount  actually  expended,  and  that 
this  was  done  with  the  assent  and  approval  of  the  defendant. 
The  ctise  of  Taylor  v.  Baldmn,  (10  Barb.,  582,  626),  which 
is  relied  upon  by  the  defendant's  counsel  is  not  adverse  to 
the  views  expressed. 

There  is  no  valid  objection  to  charging  the  defendant's 
shiu-e  of  the  proceeds  of  the  sale  with  the  araoimts  expended, 
as  found  by  the  referee.  These  expenses  were  incurred  in 
reference  to  the  propei-ty  under  special  circumstances  which, 
we  think,  render  it  chargeable  therewith,  and  the  judgment 
properly  provided  for  the  payment  of  defendant's  proportion 
out  of  her  share  of  the  avails  realized  upon  a  sale.  Nor  is 
any  reason  shown  why  she  should  not  be  charged  with  her 
share  of  the  costs,  as  found  by  the  referee. 

There  was  no  error  in  the  allowance  of  the  architect's  fees. 
Althouirh  there  is  some  confusion  in  the  referee's  report  in 
regard  thereto,  it  nevertheless  appeal's  fi'om  the  receipts  intro- 
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duccd  iu  cvidcnco  that  the  amounts  charged  in  the  accoont 
were  aotoally  paid  to  him. 

We  think  the  court  properly  ordered  that  the  sale  of  the 
real  estate  and  the  personal  property  should  be  made  as  one 
parcel.  The  real  estate  as  the  referee  found  was  so  situated 
that  a  sale  of  one  portion  would  interfere  materially  with  the 
value  of  the  remainder,  and  the  personal  property,  being 
purchased  for  the  benefit  of  the  hotel,  was  of  such  a  charac- 
ter that  it  could  be  disposed  of  more  advantageously  by  a 
sale  with  the  real  estate  than  by  a  separate  sale.  No  reason, 
therefore,  exists  why  the  sale  of  the  whole  real  and  personal 
estate  should  not  be  made  together  in  a  single  lot.  AVc  have 
examined  the  authorities  cited  by  the  defendant's  counsel 
upon  the  question  last  considered,  and  none  of  them  sustain 
the  position  that  the  court  has  not  the  power,  in  an  equitable 
action,  where  the  parties  are  tenants  in  common  of  real  and 
personal  property,  to  direct  it  sale  of  both  in  one  parcel  when 
their  interest  will  be  promoted  by  such  a  sale. 

There  was  no  error,  and  the  judgment  should  be  afiirmcd. 

All  concur. 

Judgment  affirmed. 


Aksel  a.  Morgan,  Respondent,  v.  Benjamin  F«  SciimrLES, 

Appellant. 

Plaintiff  and  defendant  were  formerly  partners  in  hufiinesB,  aa  dentistSy 
under  the  firm  name  of  '*  Morgan  &  Schuyler."  Upon  the  difisolution 
of  the  fii*m  defendant  bought  plaintiff's  interest  in  certain  firm  property, 
and  became  equitable  assignee  of  the  unexpired  term  of  the  lease  of  the 
room  occupied  by  the  fii*m,  in  which  he  continued  the  business,  using 
signs  beai-ing  his  name,  followed  by  the  words  "successor  to  Morgan  ft 
Schuyler."  There  was  nothing  in  the  agreement  of  dissohition  pi-ohibit- 
ing  plaintiff  from  engaging  in  the  business,  and  it  was  understood  at  the 
time  between  the  jmrties  that  he  was  to  open  an  office  for  that  purpose 
in  another  part  of  the  city,  which  he  did.  In  an  action  to  restrain 
defendant  from  using  plaintiff's  name,  ?ield,  that  defendant  did  not 
acquire,  by  the  agreement  of  dissolution,  any  good  will  in  the  business, 
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except  Buch  as  was  incident  to  his  sole  ownei*ship  of  partnerabip  prop- 
erty, and  bis  exclusive  rig'ht  to  occupy  the  i-oomis  of  the  late  firm ;  that 
he  was  not  authorized  to  use  the  fii'm  nam'),  or  to  declai'e  himself  *'  sue- 
cesaor  to  "  the  late  firm ;  and  that,  thei^fore,  the  action  was  maintain- 
able. 
It  seemSf  that  defendant  would  have  the  right  to  dee^cribe  his  rooms  as 
those  formerly  occupied  by  '*  Morgan  &  Schuyler/'  and  himself  as  form- 
erly, or  late  of  that  firm. 

(Argraed  December  17, 1879 ;  decided  Jaonary  18, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fouii:h  judicial  department,  denying  a  motion  for 
a  new  trial,  and  affirming  an  interlocutory  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term. 

This  action  was  brou£:ht  to  restrain  defendant  from  usinsc 
the  name  of  plaintiff  upon  signs,  circulars  or  advertisements, 
or  from  declaring,  himself  to  be  the  successor  of  the  late  firm 
of  Morgan  &  Schuyler. 

Prior  to  October  3, 1876,  the  parties  were  partners,  as 
dentists,  carrying  on  the  business  of  dentistry  under  the  fiim 
name  of  **  Morgan  &  Schuyler,"  in  office-rooms  in  the  city  of 
Rochester.  On  that  day  they  dissolved  by  written  agreement, 
defendant  purchasing  certain  partnership  property,  and  assum- 
ing the  rent  of  the  rooms  so  occupied  by  the  firm,  which  ho 
was  to  continue  to  occupy.  It  was  understood  that  pbiintiff 
was  to  open  another  office  in  the  same  city  ;  this  he  did. 
The  firm  used  si^rns  contauiin<r  the  firm  name.  After  the 
dissolution  plaintiff  removed  his  name  from  the  signs. 
Defendant  replaced  the  name  as  nearly  as  possible,  as  before, 
and  then  placed  over  the  firm  name  upon  the  sign  the  follow- 
ing, **  B.  F.  Schuyler,  successor  to,"  in  lettera  so  small  and  in 
such  a  way  as  to  be  nearly  imperceptible.  A  judgment 
was  directed  granting  to  plaintiff  tlie  injunction  sought,  and 
requiring  defendant  to  remove  the  name  of  plaintiff  from  his 
signs  and  advertisements,  and  a  reference  was  directed  to 
ascertain  plaintiff 's  damages.     Judgment  was  entered  accord- 

iiigly. 
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J.  0.  UocfiranCt  for  appellant.  By  the  agi'cemeiit  of  disso- 
lution the  good  will  of  the  firm  passed  to  defendant.  (High 
on  Injuaotions,  §  686;  Dougherty  r.  Van  Ifbstriam,  1  Hoif. 
Chy.  R.,  70  ;  Massdeman^a  Appeal,  62  Pa.,  81.)  The  firm 
name  was  a  part  of  the  good  will,  and  defendant  could  bring  an 
action  to  restrain  plaintiff  from  using  it.  (^Dayton  v.  WUkes^ 
17  How,  R.,  510;  Story  on  Part,  §  99;  Churton  v.  Douglas^ 
1  H.  R,  V.  Johnson's  R.,  174;  WilHatns  v.  Wilson.  4  Sandf. 
Chy.,  379;  High  on  Injmiotions,  §  686;  Hall  v.  Hall,  20 
Beav.,  14;  Banks  v.  Oibaon,  84  id.,  568.) 

John  S.  Morffartj  for  respondent.  If  defendant,  by  rctain- 
uig  the  occupancy  of  the  rooms,  had  the  benefit  of  the  good 
will  appertaining  thereto,  still  he  acquired  no  right  to  use  the 
plaintiff's  name.  {Orutwelly,  Lye,  17  Ves.,  346;  Avsteny. 
Boyd,  4  Tur.  [N,  S.],  721;  Story's  Partnership,  §  99;  Schackle 
V.  BaJcei',  14  Ves.,  468;  White  v.  Fones,  1  Robt.,  331; 
Davies  v.  Hodgson,  25  Beav.,  177;  Howe  v.  Searing,  6 
Bosw.,  354;  Amten  v.  Boyd,  4  Tur.  [N.  S.],  719;  Colly  or 
on  Partnership,  264  fm.  p.]  ;  Peterson  v.  Humphrey,  4  Abb. 
Pr.,  394;  Upton's  Trademarks,  64;  8c(M  v.  Scott,  16  Law 
Times  R.  [N.  S.],  143.)  As  defendant  did  not  use  plaintiff's 
name  in  good  faith,  he  was  properly  enjoined  from  using  it 
in  such  a  manner  as  to  mislead  or  impose  upon  tlie  public, 
and  supplant  or  injure  the  plaintiff.  (Opinion  herein  of 
Hardin,  J.,  at  General  Term  [fols.  167-173]  ;  3  Kent's 
Connnentaries,  64,  note  g  ;  Coddington's  Trademarks,  §  810; 
Story  on  Pai'tnei'ship,  ^  100;  Hookham  v.  Pottage,  L.  R.  [5 
Chy.],  91  [1872]  ;  Glenny  v.  Smith,  11  Fur.  [N.  S.],  964; 
Bdlv.  Locke,  8  Paige,  75;  Knott  v.  Morgan,  2  Keen,  213 ; 
Colton  V.  Thoma^%  2  Brewster  [Pa.],  308;  Hogg  v.  Kirby,  8 
Vescy's  Tr.,  215;  Diez  v.  Lamb,  6  Rob.,  538;  Christie  v. 
Murphy,  12  How.  Pr.,  77;  Howard  \,  Henrigties,  3  Sandf., 
725;  Woodward  v.  Lazar,  21  Cal.,  448;  MlUington  v.  F<jx, 
3  Mylne  <fe  Craig,  338;  Smith  v.  Cohn,  5  Abb.  [N.  G],  274; 
Devliny,  Devlin,  69  Me,,  212;  affi^r.,  4  Hun,  657;  Meneely 
V.  Meneely,  siipra;  Meriden  BriL  Co.  v.  Parker-,  39  Conn., 
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450;  Crofl  v.  Ilollaway,  13  Beav.,  209.)  The  defendant 
has  no  right  to  retahi  and  use  the  old  signs  of  the  firm* 
(Upton  on  Trademarlis,  62.)  Assuming  that  the  defendant 
purchased  all  the  property  of  the  firm^  still  he  did  not  acquire 
the  right  to  call  and  advertise  himself  as  the  **  successor"  of 
the  old  firm.  {Reeves  v.  Denicke,  12  Abb.  Pr.  [N.  S.],  92; 
Scott  V.  liowlandy  2i)  Law  Times  E.  [N.  S.],  391;  3forse  \. 
Hall,  109  Mass.,  409;  Baurman  v.  Fhj/d,  3  Allen,  7G;  Ken- 
nedy V.  iee,  3  Merival,  452;  Lathrop  v.  LaOirop.  47  How. 
Pr.,  532;  Code  de  Commerce,  art.  21;  Troplong  sur  le 
Droit  Civile,  Tome,  12,  372;  Scott  v.  Rowland,  26  L.  T.  R. 
[N.  S.],  391.) 

Daxforth,  J,  There  was  nothmg  in  the  former  relations 
of  the  parties,  or  the  express  terms  of  the  agreement  of  dis- 
solution which  gave  to  either  one  the  good  will  of  the  business 
theretofore  conducted  bj'  them  under  the  firm  name  of 
"  Morgan  &  Schuyler,  "  nor  was  cither  in  any  way  restrained 
from  continuing  the  practice  of  his  profession  on  his  own 
account  in  any  place.  Yet  the  defendant  became  the  equit- 
able assignee  of  the  unexpired  term  of  the  lease  mider  which 
the  firm  held  its  place  of  business,  and  the  sole  owner  of  cer- 
tain partnership  property  and  fixtures.  He  thereby  acquired 
an  advantage  over  the  plaintiff,  for  he  had  the  exclusive  right 
to  occupy  the  rooms  of  the  late  firm,  and  as  incident  thereto, 
the  bem^Iit  of  that  good  will,  which  Lord  Eldon  defines,  iu 
Orutwell  V.  Lye  (17  Vesey,  335),  "as  the  probability  that 
the  old  customers  will  resort  to  the  old  place.  "  The  extent 
of  this  depends  partly  upon  the  force  of  habit,  and  in  the 
case  of  such  business  as  had  been  carried  on*  by  these  parties 
in  some  degree  upon  the  satisfaction  which  the  patient  had 
received  at  the  hands  of  one  or  the  other  member  of  the  finn, 
but  it  is  after  all  a  very  different  thing  from  the  good  will 
which  may  be  said  to  attach  to  the  person  of  a  professional 
man,  as  the  result  of  confidence  in  his  skill  and  abilitv.  The 
first  is  of  no  value  except  to  the  occupant  of  the  place 
Clussum  V.  Deices  (5  Kussell,  30),  while  the  latter  is  insepa- 
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rable  from  the  person,  and  follows  its  possessor  wherever  he 
goes.  So  far  as  it  belonged  to  the  plamtifF,  it  could  not  have 
been  transferred  to  the  defendant,  but  the  advantage  seeui^ed  to 
him  as  the  occupant  of  the  old  place  of  business,  would  doubt- 
less have  been  rendered  more  valuable  if  the  plaintiff  had 
retired,  not  only  from  the  firm,  but  from  tlie  practice  of  his 
art.  This,  however,  he  not  only  did  not  undei-take  to  do,  but 
it  was  understood  by  both  parties  at  the  time  of  dissolution, 
that  the  plaintiff  was  at  once  to  open  an  office,  and  carry  on 
his  business  of  dentistry,  in  the  same  city.  This  fact  precludes 
the  idea  that  the  defendant  acquired  any  good  will  in  the 
business,  except  such  as  was  incident  to  his  sole  ownership  of 
tJie  property,  mentioned  in  the  agreement.  It  is  evident, 
tlierefore,  that  it  was  not  the  intention  of  the  parties  that  the 
defendant  should  in  the  conduct  of  his  business,  in  any  man- 
ner use  the  plaintiff's  name  either  in  combination  with  his 
own,  as  '*  Morgan  &  Schuyler,"  or  in  subi^rvieuce  to  it,  by 
declaring  himself  **the  successor''  to  that  firm.  It  is  not 
claimed  that  there  is  any  express  contract  to  that  effect,  and 
none  can  be  implied,  either  from  the  language  of  the  agi'ec- 
ment  actually  made,  or  from  any  fact  or  circumstance  con- 
nected with  it. 

The  case  was  argued  by  the  learned  counsel  for  the 
appellant,  with  much  ingenuity,  but  I  do  not  think  that 
the  cases  cited  by  him  sustain  the  appeal.  On  the  con- 
trary in  Doughei'ty  v.  Van  No&tram  (1  Hoff.  Chy.,  70); 
MiMselman  (&  ClarksovUs  Appeal  (62  Penn.  St.,  81);  Will- 
zamsv.  Wilson  (4  Sandf.  Ch.,  379),  the  good  will  in  question 
was  that  only  which  peitained  to  the  phice  of  business,  and 
no  case  holds  that  the  good  will  included  the  right  to  a  con- 
tinued use  of  the  name  of  the  firm.  Indeed  in  such  a  case, 
the  retiring  partner  would  have  given  up  the  advantages, 
but  remained  liable  to  the  risks  and  burdens  of  business,  for 
if  his  name  continued  upon  the  signs  or  other  advertisements 
of  the  firm  he  would  be  bound  to  every  one  who  gave  credit 
thereto,  in  iguomnce  of  the  real  state  of  the  case,  and  liable 
for  all  debts  contracted  in  the  firm  name.     The  injury  in  such 
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a  case  is  obvious.  Nor  has  the  defeudaiit  any  better  right  to 
declare  himself  the  **8uccessor  of"  the  firm  of  "Morgan  & 
Schuyler."  lu  so  doing  he  represents  not  only  that  the  firm 
is  extinguished,  but  that  his  co-member  has  quit,  or  retired 
from  business.  The  latter  thcrcfoi'o  will  lose  the  patrcnage 
to  which  he  is  entitled,  for  those  pei'sons  who  might  other- 
wise resort  to  him  for  assistance  will  be  misled  into  suppos- 
ing that  his  services  cannot  bo  obtained.  In  either  aspect 
the  plaintiff's  case  was  made  out.  It  does  not  follow,  how- 
ever, that  the  defendant  may  not  avail  himself  of  the  full 
value  of  his  purchase,  and  to  that  end  by  signs  and  adver- 
tisements refresh  the  memory  of  those  customei-s  who  had 
acquired  a  preference  for  the  particulai'  locality  in  which  he 
continues  business,  or  recall  to  their  attention  the  circum- 
stance to  which  that  pi*eference  might  be  due.  He  may 
lawfully  describe  the  I'ooms  as  **  formerly  occupied  by  Mor- 
gan &  Schuyler,  "  and  hhnsclf  as  **  foianerly  "  or  *'  late  '-of 
that  fiini,  by  these  or  other  phrases.  He  would  thus  state 
simply  facts,  belonging  to  his  own  life,  or  incident  to  the 
office,  as  much  so  as  the  time  or  place  of  his  birth,  the  name 
of  his  father,  or  instructor,  the  college  from  which  he  gradu- 
ated, or  the  time  when  the  premises  were  first  used  in  the 
practice  of  his  calling.  All  this  might  1)0  done  in  good  faith. 
What  has  been  done  is  quite  different,  and  apparently  for 
another  purpose,  without  right,  and  to  the  plaintiff's 
mjury. 

The  conclusion  of  the  court  below,  was,  I  think,  correct, 
and  the  judgment  appealed  from  should  be  afiu'med. 

All  concur. 

Judgment  affirmed. 
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William  W.  Watrous,  Respondent,  v.  Patrick  Eeabnbt 

et  al.,  Appellants. 

An  order  pnnishing'  for  contempt,  in  violating*  an  injunction,  can  only  be 
reviewed,  upon  the  ments  or  for  alleged  legal  error,  on  appeal  from  the 
order. 

It  is  within  the  discretion  of  the  court  whether  to  open  or  vacate  the  order 
on  motion,  and  the  exercise  of  this  discretion  cannot  be  I'eviewed  here. 

"Where  a  party  has  been  brought  into  court  on  attachment,  in  pi-occedings 
to  punish  for  contempt,  he  may  be  represented  by  attorney  in  the  sub- 
sequent proceedings. 

An  order  punishing  defendants  for  contempt  was  granted  by  default.  On 
motion  to  vacate  the  order,  it  was  alleged,  in  the  moving  pa)iers,  that  the 
attoiTieys  who  appeared  for  the  defendants  in  the  proceedings  hail  no 
aathority.  The  attorney,  who  appeared  on  return  of  the  attachment, 
made  affidavit  that  he  was  authorized ;  the  defendants  were  also  per- 
sonally pi-esent ;  the  same  attorney  appeai-ed  before  the  i-eferee,  to 
whom  it  was  referred,  to  take  proofs.  Notice  of  motion  for  final  oi-der 
was  served  on,  and  service  admitted  by,  attoraeya  who  ha<l  appeared 
for  defendants  in  the  action,  and  who  had  also  admitted  service  of  the 
referee*s  report.  Held^  that  as  the  atfcomeys  thus  undertook  to  repre- 
sent defendants,  the  mere  allegation  of  want  of  authority  so  to  do  did 
not  invalidate  the  oi*der. 

(Submitted  December  17,  1879 ;  decided  Januaiy  13,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  affirming  an  order  of 
Special  Term,  which  denied  a  motion  on  the  part  of  defend- 
ants, Kearney  and  Littybridge,  to  vacate  and  set  aside  an 
order  imposing  upon  them  a  fine  for  contempt  in  violating  a 
temporary  injunction  herein.  (Reported  below,  11  Hun, 
584.) 

The  facts  appear  sufficiently  in  tlie  opmion. 

Edward  K,  dark,  for  appellants.  An  order  or  judgment 
token  by  default  is  not  appealable.  {Flake  v.  Van  Wagener, 
54  N.  Y.,  25;  OeUton  v.  Hoyt.  13  J.  R.,  5()1;  Lines  v.  Pur- 
cell,  58  N.  Y.,  388;  Code  Civil  Proc,  §  1294.)  This  court 
should  reverse  the  order  so  that  the  Supreme  Court  may  paca* 
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upon  the  merits,  (Drown  v.  Bi^w:}^  58  N.  Y.,  C09;  TiUon 
V.  Beechei\  59  id.,  176,)  The  injunctiou  wtis  void,  the 
county  judge  having  no  jurisdiction  to  grant  it,  and  not  being 
subject  to  contempt.  (Supreme  Court  Rule,  94  of  1870 ; 
Totrn  of  Midd'etmvn  v.  TheRondout  and  Oswer/o  li.  It.  Co., 
43  How.,  481;  1  Crary's  Special  Proceedings  [2d  ed.],  pp. 
176,  177;  Ptqple  v.  iSturtevant,  9  N.  Y.  [5  Seld.],  2G3-266; 
Demtng  v.  Coi-wm,  11  Wend,,  647,  652;  Iicmip  v.  Kamp^ 
69  N.  Y.,  216.)  These  proceedings  being  distinct  from  the 
action,  the  service  on  the  attorneys,  who  appeared,  of  the 
notice  to  confirm  the  rcferee^s  report,  and  impose  a  fine, 
was  irregukir.     {JSvdhvo  v.  Ktiox,  7  Abb.  [N.  S.J,  411.) 

Stephen  C  Millard,  for  respondent.  An  order  punishing 
a  party  to  an  action  as  for  contempt,  by  imposing  a  fine  for 
the  indemnity  of  the  advei'so  party  injured,  by  Iiis  refused  to 
obey  tlie  order  of  the  court,  is  appealal>lo  to  the  Court  of 
Appeals.  {Sudlowv.  Knox,  7  Abb.  [N.  S.],  411.)  The 
county  judge  had  jurisdiction  to  grant  this  injunction.  (Code, 
^§  218,  223,*  225;  Bice  v.  mic,  55  N.  Y.,  518;  Winr 
s(on  V,  EngVsIi^  14  Abb.  [N.  S.],  124.)  The  county  judge 
had  authority  in  the  premises.  {^Harold  v.  Hefferman,  42 
How.,  241;  Ilatliway  v.  Warner^  44  id.,  161;  Kennedy  v. 
Simons^  1  Hun,  603,  604.)  Sen^ice  upon  defendants'  attor- 
ney was  sufficient.  {Webb  v.  Bailey,  54  N.  Y.,  164;  40  id.^ 
137,  335,  338,  340;  Erie  Railway  Co.  v.  Ramsey,  45  id.,1 
637.^ 

Eapalix),  J.  Tlie  order  appealed  from  affirmed  an  order 
of  the  Special  Term  denying  a  motion  by  the  appellants  to 
set  aside  or  open  an  order  imposing  upon  them  a  fine  for 
contempt  in  violating  an  order  of  injunction.  The  motion 
was  founded  on  allegations  that  the  order  was  erroneous  in 
varicms  i-espects,  and  also  that  attorneys  had  appeared  for  the 
appellants  without  their  authority,  in  the  attachment  proceed- 
ings. The  attoraey  who  appeared  on  the  return  of  the 
attachment  makes  affidavit  that  he  was  authorized  by  the 
SiCKELs— Vol.  XXXIV.         Q^ 
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appellants  so  to  do,  and  it  Beema  that  they  were  peiBonally 
present  at  the  timey  and  the  same  attorney  appeared  for  them 
on  the  &nl)scquent  proceeding  before  the  referee  to  whom 
Mt  was  refeiTcd  to  take  proofs.  la  so  far  as  the  motion  is 
founded  iipoa  the  merits,  or  upon  alleged  legal  en  oi-s,  those 
ean  only  be  brought  before  this  court  by  appeal  from  the 
the  final  order.  To  this  the  appellants  answer  that  they 
could  not  appeal  from  the  final  order  because  it  was  entered 
on  default.  It  appears  however  that  it  was  entered  on  notice 
to  Messrs.  Smith,  Bancroft  &  Moak,  who  had  not  only 
appeai'ed  for  the  appellants  in  the  action,  but  who  had  as 
their  attorneys  admitted  service  of  a  copy  of  the  referee's 
report  and  of  notice  of  the  motion  thereon  for  the  final 
order.  They  thus  undertook  to  represent  them  on  that 
motion,  and  the  mere  allegation  of  want  of  authority  to  do 
so  does  not  invalidate  the  order.  The  appellants  having 
been  personally  brought  into  court  on  the  attachment,  they 
could  bo  represented  by  attorney  in  the  subsequent  proceed- 
ings. The  plaintift'  's  proceedings  to  punish  for  the  alleged 
contempt  appear  to  have  been  regular  and  it  was  discretion- 
ary with  the  court  below  whether  or  not  to  open  or  vacate  the 
order  on  motion. 

The  appeal  should  be  dismissed  with  costs. 

All  concur. 
j     Appeal  dismissed. 


The  NATiONAii  Bank  of  Gloversvillb,  Respondent   v. 
John  E.  Wells,  Impleaded^  etc.^  Appellant. 

In  an  action  upon  a  promiasory  note  of  $2,400,  it  sppeoFed  that  the  note 
was  indorsed  by  defendant  W.  for  tbe  accommodatiiyn  of  the  mnkera, 
of  whiefa  fact  plaintiff  bad  notice.  The  note  was  deLi\-ered  by  the 
makers  to  plaintiff's  cashier,  who  indorsed  it,  and  at  their  reqnest  pro- 
cured it  to  be  disconnted  by  another  bank,  plaintiff  receU-mg^  a  compen- 
sation for  procuring"  the  discount.  On,  or  pnor  to,  the  day  the  noto  fell 
due,  the  makei's  delivered  to  plaintiff  another  note,  bein^  one  of  several 
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indorsed  by  W.,  and  delivered  to  the  makers  to  take  up  the  note  in  smt, 
and  other  notes  previously  indorsed  by  him;  plaintiff's  cashier  was 
dh*ected  to  ap})ly  the  proceeds  to  take  up  the  paper  so  indorsed.  It  did 
not  appear  that  this  direction  was  revoked.  The  pi*oceeds  were  credited 
to  the  makei-s.  It  did  not  appear  that  plaintiff,  at  that  time,  held  any 
pajier  so  indorsed  by  W.,  save  the  note  in  suit,  which  it  had  taken  up. 
A  few  days  after,  the  makers  drew  a  check  on,  and  delivered  it  to, 
plaintiff  for  $2,731.62,  payable  to  <*  notes,  etc.,  or  bearer."  No  money 
was  paid  the  di*awers  thereon,  and  it  did  not  appear  that  the  proceeds 
of  the  note  had  been  drawn  out.  Held,  that  the  plain  inference  from 
the  ti*ansaction  was  that  the  check  was  given  to  pay  iho  note  in  suit, 
and  that  it  was  paid  thereby ;  and  that,  in  the  absence  of  any  proof  rebut* 
ting  this  presumption,  a  finding  of  non-payment  was  error. 

It  seems,  that  a  national  bank  has  no  power  to  loan  its  credit  and  become 
an  accommodation  indorser  of  a  promissory  note. 

NatioTLol  Bank  of  Gloversville  v.  TVeUs  (15  Hun,  51),  reveraed. 

(Argued  December  17, 1879;  decided  Jiinuaiy  13, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Couiii,  in  the  third  judicial  department,  affirming  a  judgment 
ill  favor  of  plaintiff,  entered  upon  tlie  report  of  a  referee. 
(Reported  below,  15  Hun,  51.) 

This  action  was  brougiit  upon  a  promissory  note  of  $2,400, 
dated  Augu^  9,  1875,  made  by  W.  R.  &  It  D.  Burr,  payable 
two  mouths  from  date  to  the  order  of  defendant  Wells,  and 
indorsed  by  him  for  the  accommodation  of  the  makers. 

The  referee  found  that  said  note,  on  or  about  the  11th  day 
of  AugiAt,  1875,  was  delivered  by  the  defendants  Burr  to  the 
plaintiff's  cashier,  for  the  purpose  of  having  it  discounted  ; 
that  it  was  thereupon  indorsed  by  tlie  said  cashier  and  sent 
by  him  to  the  First  National  Bank  of  Albany,  to  be  by  it  dis- 
counted, and  said  bank  received  and  discounted  the  same  at 
the  usual  rate  of  seven  per  cent,  and  remitted  the  proceeds  to 
the  plaintiff  on  or  about  the  16th  day  of  August,  1875  ;  that 
the  plaintiff  applied  the  proceeds  to  the  payment  of  notes  held 
by  it  against  the  makers  by  their  direction  ;  that  the  plain- 
tiff demanded  and  received,  as  a  consideration  for  procuring 
the  discounting  thei-eof,  and  for  the  loan  of  its  credit  by 
indoi*sing  the  same,  the  sum  of  $14.67  ;  that  on  the  12th 
day  of  October,  1875,  when  the  said  note  became  due,  it  wjis 
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duly  presented  for  payment,  which  was  i-efosed,  whereupon 
it  was  duly  protested  for  nou-payment,  and  was  subsequently 
taken  up  by  plaintiff;  that  on  the  4th  day  of  October,  1875, 
the  defendants  Burr  made  their  three  several  promissory 
notes,  all  payable  four  months  after  date,  and  to  the  order 
of  the  defendant  Wells,  one  bearing  date  September  15, 
1875,  for  the  sum  of  $2,000 ;  one  dated  October  4,  1875,  for 
the  sum  of  $2,500  ;  one  dated  October  9,  1875,  for  the  sum 
of  $2,000,  and  presented  the  s:ime  to  the  defendant  Wells, 
who  indorsed,  the  same  for  their  accommodation ;  that  such 
indorsement  was  made  by  the  said  Wells  for  the  pui-pose  and 
with  the  direction  given  to  the  defendants  Burr,  that  said 
notes  should  be  used  exclusively  to  pay  and  take  up  the  said 
note  for  $2,400,  upon  which  this  action  is  brought,  and  two 
other  notes  of  $1,000  each,  then  lying  in  the  plaintiff's  bank, 
and  one  other  note  of  about  $2,000,  lying  at  some  bank  in 
the  city  of  New  Yoi'k,  of  all  of  which  the  said  defendants 
Burr  were  the  makers  and  defendant  Wells  the  indorser ; 
that  the  defendants  Burr,  on  the  said  4th  day  of  October, 
1875,  negotiated  and  delivered  the  fii'st  two  of  said  notes  to 
the  plaintiff,  and  the  same  were  discounted  by  the  plaintiff 
at  the  request  of  said  Burr,  who  applied  $1,000,  the  pro- 
ceeds thereof,  to  the  payment  of  one  of  the  said  $1,000  notes, 
and  the  balance  to  the  payment  of  notes  and  liabilities  of 
theirs,  other  than  the  said  $2,400  note  and  the  remaining 
$1,000  note  ;  that  on  a  subsequent  day  the  defendants  Burr 
delivered  to  the  plaintiff  the  remainmg  $2,000  note,  so 
indoi'sed  by  defendant  Wells,  for  the  purpose  of  having  it 
discounted,  and  the  plaintiff  procured  it  to  bo  discounted  at 
the  First  National  Bank  of  Albany,  which  remitted  the  pro- 
ceeds thereof  to  the  plaintiff,  and  the  plaintiff  placed  the 
same  to  the  credit  of  defendants  Burr,  in  their  account  with 
the  plaintiff  on  its  books,  on  the  26th  d:iy  of  October, 
1875,  and  the  same  were  subsequently  paid  by  the  plaintiff 
upon  the  check  of  the  defendants  Burr,  drawn  on  the  3d  day 
of  November,  1875  ;  that  the  plaintiff  had  no  notice  that  the 
defendant  Wells  had  indorsed  the  said  three  notes,  or  eithet 
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of  tliein,  for  any  special  purpose,  or  had  placed  any  restriction 
upon  the  use  to  be  made  of  them,  or  either  of  them,  and,  as  a 
conclusion  of  law,  found  that  plaintiff  was  entitled  to  recover. 
The  facts  appearing  upon  tiial,  so  £eu:  as  essential,  are  iset 
forth  in  the  opinion. 

Samiiel  Hand,  for  appellants.  Plaintiff  having  had  in  its 
hands  sufficient  funds,  which  were  equitably  applicable  to 
pay  the  note,  the  law  will  so  apply  them,  although  no  appli- 
cation of  them  was  m^ide  by  the  depositors.  (^Allen  v.  I^ar- 
^son,  3  Den.,  284;  Seymour  v.  Van  8lyke,  8  Wend.,  416; 
PaJUU&on  v.  Hull,  9  Cow.,  747;  Crocker  v.  Whitney,  71  N.  Y., 
161.)  The  tmnsaction  in  relation  to  the  note  being  in 
excess  of  plaintiff's  powei's,  the  note  was  void,  and  plaintiff 
cannot  recover.  {In  re  Jaycox,  12  Blatch.,  127;  Fowler  v. 
Scxdly,  72  Pa.,  45G;  Crocktr  v.  Whitney,  71  N.  Y.,  161; 
Bank  of  Genesee  w  Patchin  Bank,  13  id.,  309,  314;  Crocker 
V.  Whitney,  supra  ;  Farmers^  Bank  v.  Baldwin,  Thompson's 
Bank  Cases,  639.)  Although  a  national  bank  does  not  for- 
feit a  loan  by  taking  usury,  a  note  already  tainted  with  usury 
is  as  invalid  in  its  hands  as  in  those  of  any  other  holder. 
{Williams  v.  Storm,  2  Duer,  52;  Clark  v.  Sisson,  4  id., 
408;  Munn  v.  Company,  15  J.  li.,  44.)  The  transaction, 
in  regard  to  this  note,  was  not  intended  to  be  a  loan  of 
money,  and  was  not  a  discount  or  a  negotiation  of  a  promis- 
sory .note,  within  the  meaning  of  the  national  currency  act, 
and  the  after  acquirement  of  it  was  an  out  an  out  purchase, 
ultra  vires,  and  the  bank  acquired  no  title  to,  and  cannot 
recover  on  it.  {First  National  Bank  of  Rochester  v.  Pier- 
ian, Thompson's  National  Bank  Cases,  637;  16  Albany  Law 
Journal,  319;  Farmers  and  Mechanics^  Bank  v.  Baldtoin,  23 
"Minn.,  198;  Weckler  v.  The  First  National  Bank  of  Ilagers- 
iaum,  20  Amer.  R.,  102,  103;  N.  Y,  Weekly  Dig.  for  ]VIay 
18,  1878,  vol.  6,  No.  11,  p.  251.) 

A.  D.  L.  Baker,  for  respondent     The  taking  of  the  five 
per  cent  for  tlie  negotiation  of  tlie  notes  did  not  make  the 
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transaction  usurious.  {Qhathara  Bank  v.  i?eto,  37  N.  Y., 
356;  VanDuesen  v.  Howe,  21  icL,  531;  ElwellY.  Ghamber- 
lazTiy  31  id.,  611.)  The  referee  having  found  that  the  pro- 
ceeds of  the  notes  made  October  4,  1875,  were  used  to  pay 
other  notes  than  the  one  in  suit,  and  that  this  was  done  under 
the  direction  of  Burr,  and  that  the  plaintiff  had  no  knowledge 
of  the  instructions  given  by  the  defendant  Wells  to  Burr,  the 
plaintiff  is  a  bojia  fide  holder  of  the  note.  (1  Abb.  Dig., 
467,  and  cases  cited;  1  id.,  468;  23  Barb.,  18;  4  id.,  304; 
Uarbeck  v.  Craft,  4  Duer,  122;  Ballard  v.  Borgett,  47 
Barb.,  646;  Larrib  v.  Graver,  47  id.,  317;  Ilodge  v.  Lanr- 
fdng,  35  N.  Y.,  136;  Howard  y.  Lansing,  35  id.,  136;  How- 
ard Banking  Co.  V.  Welchman,  6  Barb.,  281.) 

Andrews,  J.  The  referee  finds  that  the  three  notes  made 
by  the  Bui*ra  on  the  4th  day  of  October,  1875,  were  indorsed 
by  the  defendant  Wells,  for  the  accommodation  of  the  makei*s 
to  take  up  other  notes  for  about  the  same  amount  previ- 
ously indorsed  by  him,  and  with  the  understanding  and 
direction  to  the  Burrs  when  the  indorsements  were  made, 
that  the  notes  should  be  used  by  them  to  pay  and  take 
up  the  prior  paper.  This  paper  consisted  of  four  notes 
made  by  the  Burrs,  viz.:  two  notes  of  $1,000,  each,  dis- 
counted and  held  by  the  plaintiff;  one  of  $2,000,  held  by 
a  New  York  bank,  and  the  note  of  $2,400,  upon  which  this 
action  is  brought.  One  of  the  $1,000  notes  was  past  due  ; 
tlie  other  matured  on  the  eighth  of  October.  The  $2,000 
note  was  also  to  mature  in  a  short  time.  The  $2,400  note 
was  dated  August  9, 1875,  and  became  due  October  12, 1875. 
The  BuiTS  within  a  few  days  after  its  date  delivered  it  to  the 
plaintiff's  cashier,  who  indorsed  it,  and  at  their  request  pro- 
cured it  to  be  discounted  by  the  First  National  Bank  of 
Albany,  the  plaintiffs  receiving  from  the  Burrs  as  a  compen- 
sation for  procuring  the  discount,  and  lor  the  loan  of  its 
credit,  by  indorsing  the  paper,  a  sum  equivalent  to  five  per 
cent  per  annum,  on  the  amount  of  the  note.  The  Albany 
bank  discounted  the  note  at  the  usual  rate,  a:id  the  result  of 
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the  truisactioii  was  that  the  Burrs  paid  at  the  lute  of  twelve 
per  ceut  per  anuum  for  the  mouey  reoeived  oii  the  diacount 
of  the  paper.  The  $2,400  uote  was  protested,  aud  sooa  after 
was  takeu  up  by  the  plahitiff,  aud  this^  actioa  was  subso- 
queutlj  brought  thereoii.  The  plaiutiff  at  the  time  of  the 
iiidorsemeiit  by  the  defendant  Wells,  of  the  uotes  made 
October  4,  1875  held  in  addition  to  the  paper  already 
mentioned,  uotcs  of  the  Bun's  past  due,  indorsed  by  one 
Johnson.  Johnson  failed  a  few  mouths  after  that  diite,  and 
the  inference  from  the  evidence  is,  that  he  was  then  irrespon- 
sible. The  Burrs  after  obtaining  the  indorsement  of  Wells 
upon  the  paper  of  the  fourth  of  October,  on  the  same  day  in 
violation  of  their  agreement  with  Wells  and  of  his  directioA 
to  use  the  paper  only  for  the  purpose  of  retiring  the  paper 
upon  which  he  was  already  liable  as  indorser,  delivered  two 
of  tlie  notes  amounting  in  the  aggregate  to  $4,500  to  the 
plaintiff  who  discounted  them,  and  by  the  direction  of  the 
Burra  applied  about  $3,500  of  the  proceeds  to  the  payment 
of  the  Johnson  paper  held  by  the  bank,  and  the  balance  to  pay 
the  past  due  note  of  $1,000,  indorsed  by  Wells. 

It  is  undisputed  that  so  hr  as  the  notes  were  used  to  take 
up  the  Johnson  paper,  it  was  a  clear  diversion  of  them 
from  the  purpose  for  which  they  were  indorsed,  and  a 
fraud  upon  the  defendant  Wells.  It  was  a  controveiled 
question  on  the  .triaL  whether  the  bank  when  it  took  this 
paper  was  informed  or  knew  of  the  special  pur^xxse  for 
which  it  was  indorsed,  or  of  the  restriction  placed  by 
Wells  upon  its  use.  The  referee  finds  that  the  bank  had  ^^^ 
notice  Hnst  Wells  was  an  accommodation  indoi'ser  of  this 
paper,  ,aa  well  as  of  all  the  paper  then  held  by  or  which 
had  passed  through  the  bank.  The  Biuts  testified  that  the 
plaintiff's  cashier  vras  informed  when  the  two  notes  were 
discounted,  that  the  notes  upon  which  Wells  was  indorser, 
were  to  be  paid  out  of  the  proceeds  of  the  discount.  This 
was  denied  by  the  cashier.  The  circumstances  certainly 
might  naturally  have  suggested  to  the  bank,  that  Wells 
being  accommodation  indorser  on  the  pu^wr  of  the  Burra, 
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Bome  of  which  was  lyuig  over  past  due,  and  the  balance  of 
which  was  about  uiaturiiig,  iuteudcd  that  the  new  paper 
should  be  used  for  tlio  purpose  of  retiring  the  outstanding 
paper  upon  which  he  was  liable.  But  the  referee  has  found 
adversely  to  the  defendant  Wells  on  the  question  of  notice, 
and  we  cannot  interfere  with  this  finding.  Wells  has  paid  all 
the  paper  indorsed  by  him  on  tlie  fourth  of  October.  The 
bank  has  thus  been  enabled  contrary  to  the  intention  of 
Wells  to  secure' the  payment  by  him  of  the  Johnson  paper, 
practically  unsecured,  and  with  which  Wells  had  no  connec- 
tion, to  the  amount  of  $3,500. 

But  the  question  remains  whether  the  note  in  suit  was 
not  paid  in  whale  or  in  pai't  by  the  8ul>sequent  transaction 
between  the  Burrs  and  the  bank.  The  third  of  the  notes 
indorsed  by  AVclls  on  the  fourth  of  Octoljer  for  $2,000, 
was  received  by  the  plaintiff  from  the  Bm'Ma'  on  or  after  the 
fifth  of  Octobci-,  and  the  plaintiff  procured  it  to  be  dis- 
counted on  its  indorsement,  and  the  proceeds  were  credited 
to  the  Burrs'  account  in  the  bank,  on  the  twenty-eighth  of 
October.  The  precise  day  on  whicb  the  hank  received  this 
note  is  not  found  by  the  referee,  and  is  left  by  the  evidence  in 
doubt.  The  defendant  II.  D.  Burr  testifies  that  he  left  it 
with  the  acting  cashier  on  the  fifth  of  October  with  direc- 
tions to  apply  the  proceeds  towards  taking  up  the  Wells 
paper,  and  iiiionned  him  at  that  time  that  the  bahmce lacking 
for  this  purpose,  ho  would  have  at  tho  bank  by  the  twelftli. 
The  acting  cashier  denies  positively  that  this  note  was  left 
with  him  on  the  fifth.  He  admits  that  Burr  brought  paper 
to  the  bank  on  that  day,  but  says  he  took  it  away  with  him. 
The  cashier  of  the  bank  testifies  that  he  presumes  the  note  was 
left  at  the  bank  on  the  twelfth.  That,  it  will  be  observed, 
is  the  day  on  which  the  note  in  suit  would  become  due.  The 
precise  day  the  I)ank  received  the  note  is  not  perhaps  very 
material.  But  I  do  not  understand  that  there  is  anv  denial 
in  the  case  of  the  testimony  of  Bun  that  he  informed  the  act- 
ing cashier  when  he  left  the  note,  that  the  proceeds  were  to 
be  applied  to  take  up  the  AVclls  paper.    There  is  no  evidence 
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that  this  direction  was  ever  revolted.  Tlio  proceeds  of  tliis 
note,  as  has  been  said,  were  credited  to  the  Buri-s  on  the 
twenty-eighth  of  October.  It  does  not  appear  that  at  that 
time  the  bunk  held  any  paper  of  the  Burrs  except  the  note  hi 
suit.  The  second  $1,000  note  held  by  the  bank  was  paid. 
The  time  of  payment  docs  not  distinctly  appear,  but  it  does 
appear  that  it  wtis  not  paid  out  of  the  avails  of  this  discount. 
On  the  third  of  November,  the  Burrs  drew  a  check  on  the 
plaintiff  for  $2,731.62,  payable  to  **  notes,  etc.,  or  bearer." 
No  money  was  paid  the  drawers,  and  th(v  plain  inference 
from  the  transaction  is  that  it  was  given  to  pay  obligations 
held  by  the  bank  against  them.  The  proceeds  of  the  dis- 
count of  the  note  credited  to  the  Buri-s  on  the  twenty-eighth 
had  so  far  as  appears  never  been  drawn  out,  and  were  still 
liable  to  their  draft,  when  the  check  of  November  third  was 
drawn.  The  plaintiff  gave  no  proof  to  rebut  the  natural 
infercnco  from  the  circumstances  that  this  check  was 
intended  to  pay  the  note  in  suit.  The  note  of  October 
fourth  from  which  the  credit  to  the  Burra  on  the  twenty- 
eighth  was  derived,  was  indoi-sed  by  the  defendant  AVells 
for  the  express  purpose  ot  taking  up  this  paper.  The 
Burrs  when  the  note  was  delivered  to  the  plaintiff,  directed 
that  the  proceeds  should  be  so  applied.  In  the  absence  of 
evidence  of  any  right  in  the  plaintiff  to  make  a  different 
application,  or  of  any  different  application  in  fact,  we  think 
the  presumption  is  that  the  note  in  suit  was  paid  by  the 
check  of  November  third,  and  that  the  issue  of  payment 
should  upon  the  facts  presejited  have  been  found  in  lavor  of  the 
defendant  Wells.  The  case  does  not  very  clearly  present 
the  exception  raishig  this  question,  but  it  was  assumed  on 
the  argument  that  it  was  involved,  and  I  am  of  opinion  that 
it  can  properly  be  considered  imder  some  of  the  exceptions 
to  the  findings,  and  refusals  to  find  made  by  the  learned 
referee. 

The  counsel  have  elaborately  argued  another  question, 
vi^. :    whether   a   national   bank   can   loan   its  credit,   and 
become   an   accommodation  indoi-ser  of  a  promissory  note. 
SiCKELs— Vol.  XXXIV.        64 
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If  material  to  the  decision  of  this  caso  I  should  have  uo 
hesitation  in  denying  this  proposition.  Such  a  transaction 
as  is  here  disclosed  on  the  part  of  the  plaintiff,  is  clearly 
outside  of  its  corporate  powers.  If  a  bank  may  charge  a 
compensation  for  loaning  its  credit,  and  procuring  another 
bank  to  discount  the  paper  of  its  customei-s,  it  would  practi- 
cally abrogate  all  restraints  imposed  by  the  usuiy  clauses, 
in  the  national  bank  act.  It  will  be  ejusy,  if  the  jiractice  can 
be  sastaincd,  for  banks,  by  a  course  of  friendly  .and  recip- 
rocal dealings,  to  obtain  from  needy  borrowers  under  the 
guise  of  commissions  for  indorsing,  any  rate  of  interest  which 
they  may  see  fit  to  exact.  But  it  is  umiecessary  to  decide 
whether  this  matter  constitutes  a  defense. 

The  judgment  mu«t  be  reversed  on  the  ground  that  the 
evidence  unexplained,  established  a  payment  of  the  note  in 
suit,  and  I  think  the  proper  conclusion  is  to  revei-se  the 
judgment  and  grant  a  new  trial  as  to  all  the  defendants. 

All  concur. 

Judgment  reversed. 
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The  Standaud  Oil  Company,  Respondent,  v.  The  Ama- 
zon Insurance  Company,  Appellant. 

This  court  can  only  review  judgments  and  grant  new  trials  for  errors  of 
law ;  and  such  eri*or8  must  be  pointed  out  by  exceptions  taken  ai  a 
proper  time. 

Where,  therefore,  it  is  alleged  that  a  verdict  is  j)ei'vei'8e,  excessive  in 
amount,  and  contrary  to  the  law  and  the  evidence,  the  judgment  entered 
thereon  cannot  be  reviewed  here  without  an  exception. 

This  rule  has  not  been  changed  by  the  provision  of  the  Code  of  Civil 
Procedure  (}  999)  in  reference  to  the  gi'anting  of  a  new  trial  by  the 
judge  presiding  at  the  ti-ial. 

For  such  errere,  it  seems,  the  General  Term  has  power  to  grant  anew  trial 
in  its  discretion,  although  no  exceptions  were  taken  on  the  trial. 

In  an  action  upon  a  policy  of  fire  insurance,  it  appeared  that  when  the 
issuing  of  the  policy  was  reported  to  defendant  by  its  agent,  it  at.  once 
notified  him  to  cancel  the  policy,  unless  the  "nverast*  rljinse"  was 
inserted ;  this  iv)tice  did  not  reach  the  agent  until  after  the  fire.     On 
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the  tiial  defeadants  counsel  asked  oue  of  its -wiiDesses  whether  **aii 
average  clause  in  a  policy  is  favorable  or  unfavorable  to  an  inaonuice 
company."    This  was  objected  to  and  excluded.    Mdd^  no  error. 

(Ai*^ued  December  18, 1879  ;  decided  January  13»  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Com't,  in  the  foui-th  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  and  affiiming  au  order  denying  a  motion 
for  a  new  trial.     (Reported  below,  14  Ilun,  619.) 

This  was  an  action  upon  a  policy  of  fiie  insurance. 

It  appeared  on  the  trial  that  the  policy  was  issued  by 
defendant's  agent  in  New  York,  who  reported  it  to  tho  home 
office  in  Ohio.  By  tho  policy  defendant  had  the  option  to 
cancel  it  j  it  telegraphed  to  its  agent  to  cancel  it,  unless  the 
**  average  clause "  was  inserted ;  this  telegram  was  not 
received  by  the  agent  until  after  the  fire. 

The  further  facts  appear  in  the  opinion. 

Samuel  Hand,  for  respondent.  There  being  no  excei> 
tions,  there  was  nothing  for  this  court  to  review,  (Oldjield 
V.  JV.  Y.  and  JK  K  R.  Co.,  4  Kern.,  310;  Godfrey  v. 
Johistowriy  1  Keyes,  556;  McClune  v.  CatUj  2  id.,  203; 
Dain  v.  Wyckoff,  18  N.  Y.,  45;  Cady  v.  Allen,  18  id.,  573; 
Metcalf  V.  Baker,  57  id.,  662.)  If  Peck  regarded  the  fact 
of  approval  as  really  material,  he  was  put  upon  tho  duty  to 
inquire.  {Ixnig  v.  Wairen,  68  N.  Y.,  42G;  Kcit  on  Fraud, 
85  [Bump's  ed.].)  Disaffimiance  of  a  contract  for  fraud 
must  be  prompt  upon  knowledge  of  the  facts.  {Bruce  v. 
Davenpai'U  1  Abb.  Ct.  App.  Dec.,  233;  Wheaion  v.  Baker, 
14  Barb.,  594;  People  v.  Stephens,  71  N.  Y.,  529;  Pi^oud- 
foot  V.  Maniefiare,  L.  R.  [2  Q.  B.J,  511.)  One  caimot 
accept  or  claim  the  benefits  of  a  contract  made  by  an  agent 
without  ratifying  and  adopting  the  conditions  and  represen- 
tations upon  which  it  was  made.  {Baker  v.  7?^.  Co.,  43 
N.Y.,  283;  ElweUY,  Chamberlain,  31  id.,  611.) 

Henry  L,  Bwmeft,  for  appellant.  A  new  trial  will  be 
granted  upon  motion  when  there  have  been  serious  misdireo 
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tioiis,  even,  although,  no  except!  >n  was  taken  at  the  trial. 
(Gialiam  &  W.  on  New  Trials,  *262;  Boyden  v.  3foore,  5 
Mass.,  3G5;  Ptnfield  v.  Rich,  1  Wend.,  360;  Lawretice  v. 
Barker,  5  id.,  301;  Alger  v.  Z)tinca»,  39  N.  Y.,  313;  2 
Tida^s  Pr.,  8G3;  Doa  v.  Robeits,  2  Chitty,  272;  ^da.?7w  v. 
Andrews,  15  Q.  B.,  1001;  Crotty  v.  /22ce,  15  id.,  lOOSn/ 
Rannell  v.  Greathead,  49  Barb.,  106;  Benedict  v.  Johnson, 
2  Lans.,  94;  LaUimer  v.  Z/iV?,  8  Hun,  171;  Archer  v.  //mA- 
M/,  4  Wend.,  514;  IFeAfe  v.  Uaviland,  42  How.  Pr.,  399; 
Cowles  V.  VFa^o/i,  14  Hun,  41;  Sheldon  v.  //.  72.  iif.  R,  Co., 
14  N.  Y.,  218;  Macy  v.  Wheelet,  30  id.,  235;  Highland 
Bank  v.  Wynkoop,  Hill  &  Denio,  243;  Harris  v.  Wilson,  1 
Wend.,  511;  Wardell  v.  Hughes,  3  id.,  418;  Cbyfe  v.  C%y 
of  Brooldyn,  53  Barb.,  62;  Carries  v.  PZo/^,  6  Robt,  270; 
Alexander  v.  Barker,  2  C.  &  J.,  133;  CoUeran  v.  Hindle,  2 
L.  XL  [C.  P.],  368;  Dehfield  v.  ////tiow,  2  Hill,  159;  Cboifc 
V.  ]Vhi2)j)le,  55  N.  Y.,  150,  157.)  The  charge  was  erroneous, 
l)ccausc  it  declares  that  a  positive  affirmative  false  statement 
upon  the  part  of  Lord  Wiis  necessary  to  vitiate  the  policy. 
(Phillips  on  Ins.,  537;  Story  on  Contracts,  §  506;  Schinder 
v.  Heath,  3  Camp.,  506;  Moen  v.  Heyworth,  10  M.  &  W., 
155;  McFan^an  v.  Taylor,  3  Cranch,  280;  Daggei  v.  Emer- 
son, 3  Story,  732;  Mason  v.  (7/osfiy,  1  W.  &  M.,  342; 
Roosevelt  v.  Fulton,  2  Cow.,  134;  Bowery  Lis.  Co.  v.  iV^  y. 
Fire  Ins.  Co.,  17  Wend.,  359;  Bennet  v.  Judson,  22  N.  Y., 
238;  Dennison  v.  Thomaston  Ins.  Co.,  20  Me.,  125;  io6- 
delly.  Baker,  2  Met.,  201;  Sawyer  v.  Coastw.  Ins.  Co.,  6 
Gray,  221;  Xecc^j  v.  Wakefield,  10  id-,  508;  d^zVc^  v.  J/ade- 
^071  /;25.  Co.,  2  N.  Y.,  44;  Barteau  v.  Ph<x;nix.  Ins.  Co.,  67 
id.,  595;  Phillips  on  Ins.,  542;  May  on  Ins.,  §  209;  Bowery 
Ins.  Co.  V.  N.  Y.  Fire  Ins.  Co.,  17  Wenfl.,  359;  Valton  v. 
National  Fund  Ins.  Co.,  20  N.  Y.,  32;  Ritt  v.  Washington 
Co.,  41  Barb.,  353,  358;  Iforth  American  Fire  Ins.  Co.  v. 
Tliroop,  22  Mich.,  146;  Waheman  v.  Dalley,  51  N.  Y.,  27; 
Sibbald  v.  //eV/,  2  Dow.  P.  E.,  263;  Valton  v.  National 
Fund  Co.,  20  N.  Y.,  32,  37.)  A  new  trial  will  be  granted 
when  a  verdict  is  perverse.     {^Sweetman  v.  Frince,  62  Barb., 
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256;  McDonald  y.  WaUer,  40  N.  Y.,  551,  553;  8alva  v. 
Law,  1  Jobiis.  Cas.,  337;  WUkie  v.  Roosevelt,  3  id.,  206; 
liogern  v.  Mwiray,  3  Bosw.,  254,  2(>2;  Ayief^  v.  OFarrel,  4 
id.,  GG8;  Clark  v.  liichards,  3  E.  D.  Smith,  89;  Alger  y. 
Lhincan,  39  N«  Y.,  313.)  James  Lord's  statements,  what- 
ever  their  form,  were  false.  [^Fitzmnmons  v.  Joalin,  21  Vt., 
129;  Whailou  oii  Agency,  §  170;  2  Pars,  cwi  Con.  [Sthed.], 
778,  779;  Stitt  v.  Uuidekopers,  17  Wall.,  384,  393;  Todd 
V.  Hardie,  5  Ala,,  698;  Pool  v.  Devers,  30  id.,  672,  677; 
Johnson  v.  /S/ate,  14  Ga.,  55;  Hepbw^  v.  Bank,  2  La.  Ann., 
1007;  Ralpky.  Chicago,  etc.,  32  Wis.,  177,  181;  Standard 
Oil  Co.  V.  Triumph  Im.  Co.,  3  Hun,  591;  affid.,  64  N.  Y., 
85;  Pal's,  on  Con.  [5th  ed.j,  778.)  The  verdict  was  for  too 
large  in  amount.  {Green  v.  Mayor,  4  Robt,  675.)  There 
was  no  evidence  to  sustain  the  verdict  and  this  is  ground 
for  a  new  trial.  (Graham  &  W.  on  New  Trials,  362  et  seq  ; 
Ha/pin  v.  Third  Avenue  li.  R.  Co.,  8  J.  &.  S.,  177; 
Sharkey  v.  Tor^^ilhan,  7  Hun,  343;  Alger  v.  Duncan,  39 
N.  Y.,  313;  McDonald, y.  Walter,  40  id.,  551;  Stettiner  y. 
Granite  Ins.  Co.,  5  Duer,  594;  T'ownsend  Mfg.  Co.  v.  Foster, 
51  Barb.,  356  ;  Shearman  v.  Henderson,  12  Hun,  170  ; 
Cheney  v.  JST.  Y.  Cent.  R.  R.  Co.,  16  id.,  415.)  The  refusal 
to  grant  a  new  trial  was  error  of  law  reviewable  in  this  court- 
{Wright  v.  Ilanler,  46  N.  Y.,  409;  Sands  v.  Crooke,  46  id., 
564;  Dickson  v.  Broadway  R,  i?.,  47  id.,  507;  Douming  v. 
Kelly,  48  id.,  433;  Dickson  v.  Broadway  R.  R.,  47  id.,  507; 
McDonald  v,  Walter,  40  id.,  551;  East  River  Bank  v. 
Kennedy,  4  Keyes,  279-286;  People  v.  McKinney,  52  N.  Y., 
374,  383;  Bmggs  v.  JV.  Y.  C,  etc.,  R.  R.,  72  id.,  26;  East- 
erly v.  Barber,  66  id.,  433;  Heyne  v.  Blair,  62  id.,  19; 
Wilson  V.  Maltby,  59  id.,  127;  i^2«A;e  v.  B.  and  O.  R.  R,, 
53  id.,  550;  Hamilton  v.  N.  Y.  Cent.,  51  id.,  101;  Spooner 
v.  Keiler,  51  id.,  528;  Code  of  Civil  Procedure,  ^§  190  and 
1337;  Throop's  Codo,  568,  notes.) 

Earl,   J.     After  the  vei-dict  in  this  case,   the   defend- 
ant  moved  for  a  new  trial  upon  tlie  minutes  of  the  judge 
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before  whom  the  trial  was  had,  and  the  motion  was  denied. 
Judgment  was  then  entered  upon  the  verdict,  and  the  defend- 
ant then  appealed  fi'om  the  order  denying  the  new  trial  and 
from  the  judgment  to  the  General  Term,  and  there  both  the 
order  imd  judgment  wei'e  affirmed.  It  then  appealed  to  this 
court 

There  is  but  one  exception  in  the  case,  and  that  is  to  the 
exclusion  of  a  question  by  defendant  to  one  of  itc;  witnesses, 
whether  "an  average  clause  in  a  policy  is  fiivorable  or 
unfavorable  to  an  uisurance  company."  I  am  imable  to 
perceive  how  the  question  was  material,  and  I  have  no  doubt 
it  was  properly  excluded. 

But  the  learned  counsel  for  the  defendant  claims  that  there 
were  errors  in  the  charge  of  the  judge  ;  that  the  verdict  was 
perverse,  excessive  in  amount,  and  contrary  to  the  law  and 
the  evidence;  and  he  contends  that  these  errors  can  be 
reviewed  here,  without  any  exceptions.  For  such  errors 
the  Supreme  Court  has  ample  power  to  grant  new  trials,  and 
in  the  exercise  of  its  discretion,  it  can  grant  new  trials, 
although  no  exceptions  were  taken  upon  the  trial.  But  this 
court  can  review  judgments  and  grant  new  trials  only  for 
errors  of  law,  and  such  errors  must  bo  pointed  out  by  excep- 
tions taken  at  the  proper  time.  Such  has  been  the  imiform 
practice  of  this  court,  and  no  decision  to  the  contrary  can  be 
found.  In  Oldjield  v.  The  J^.  Y.  and  11.  12.  li.  Co.  (14 
N.  Y.,  310),  where  a  similar  claim  was  made,  Comstock,  J., 
said :  **  The  remaining  points  of  the  appellants^  counsel,  that 
the  damages  were  excessive,  and  that  the  verdict  wasagauist 
evidence  and  against  the  law  of  the  case  as  laid  down  at  the 
trial,  were  properly  addressed  to  the  Supreme  Court,  which 
could  reverse  the  judgment  and  grant  a  new  trial  on  those 
grounds.  But  this  court  has  no  such  power.  Where  a 
trial  and  general  verdict  have  been  had,  we  can  deal  only 
with  questions  of  law  upon  exceptions  duly  taken,  and  we 
cannot  correct  the  errors  of  the  jury." 

It  is  claimed,  however,  that  whatever  the  rule  may  form- 
erly have  been,  it  has  been  changed  by  tho  New  Coue,  sec- 


1880.]  C  CRNKN  V.  The  Mayor.  511 


Statement  of  case. 


tion  999  of  which  provides  that  the  judge  presiding  at  the 
trial  may  entertain  a  motion  upon  hid  minutes  to  set  aside 
a  verdict  and  grant  a  new  trial  upon  exceptions,  *'  or  because 
the  verdict  is  for  excessive  or  insufficient  damages ;  or  other- 
Ynse  contrary  to  the  evidence  or  contrary  to  the  law."  The 
words  "  contrary  to  the  l:uv  "  are  new.  But  they  confer  no 
new  power  ;  the  Supreme  Court  always  had  that  power.  It 
was  frequently  exercised,  and  the  right  to  exercise  it  was 
never  disputed ;  (^Maci/  v.  Wheeler,  30  N.  Y.,  231;  Algeo 
V.  Duncan^  39  id.,  313.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Annie  T.  Cctrnen,  Appellant,  v.  The  Mayor,  Alder^ 
MEN  AND  Commonalty  of  the  City  op  New  York, 
Respondent. 

A  fact,  admitted  by  a  municipal  corporation  tbrong-h  its  ofHcer  duly  and 
properly  acting"  within  the  scope  of  his  authority,  is  evidence  against  it ; 
and  cannot  be  withdrawn  to  the  prejudice  of  one  who  in  reliance  upon 
it  has  changed  his  position  in  respect  to  the  matter  affected  thereby. 

The  doctrine  of  estoppel  applies  in  such  case  to  a  corporation  oa  well  as  to 
an  individuaL 

An  assessment  roll  is  akin  to  a  judgment,  and  if  an  assessment  is  errone- 
ously discharged  of  record,  its  lien  cannot  be  restored  so  as  to  afiect 
bona  fide  purchasers,  or  others  standing  in  a  similar  relation,  whose 
transactions  wei-e  entered  into  in  ignorance  of  the  error  and  in  reliance 
upon  the  truth  of  the  record. 

In  an  action  to  compel  the  defendant  to  discharge  a  lot  in  the  city  of  New 
York  belonging  to  plaintiif  from  the  lien  of  certain  assesamentSy  and  to 
discharge  the  same  of  record,  it  appealed  that  before  plaintiff  paid  the 
pvrchase  piice  for  the  lot,  she  ascertained,  at  the  proper  office,  fi'om  the 
official  records,  that  two  af^sessments,  laid  in  July  and  August,  1872, 
upon  the  lots,  were  marked  upon  the  i'ecoi*d  of  assessments  as  "paid  by 
KiUian  Brothera,  *  ♦  ♦  March  7,  1873."  Plaintiff  thereupon,  after 
deducting  ces'tain  assessments  which  appeared  in  the  records  unpaid, 
paid  the  balance  of  the  purchase  money  and  received  a  deed  in  Novem- 
ber, 1873.    These  assessments  wei*e,  in  fact,  paid  at  the  time  stated,  by 
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Kiliian  Brothei-s,  they  supposingf  the  lot  y/as  theii-'s,  when,  ia  fact,  it 
was  not ;  and  the  enti*y  was  then  made  by  the  official  having  charge 
of  the  i-ecoitl.  In  Aug-ust,  1876,  Killian  Brothei-s  commenced  an  action 
against  defendant  to  recover  back  the  moneys  so  paid,  alleging  they 
were  paid  through  mistake.  Plaintiflf  was  not  made  a  i^ai  ty,  and  had 
no  notice  or  knowledge  of  the  action.  Defendant  served  an  offer  allow- 
ing judgment  to  be  entered  thei-ein  for  the  amount  claimed;  judg- 
ment was  so  enteiHjd  to  that  effect ;  and  also  dii*ecting  that  the  entnes  of 
payment  be  cancelled,  which  was  done.  Held,  that  plaintiff  wns  entitled 
to  the  i*elief  sought ;  that  the  fact  that  the  payment  was  entei^  as 
made  by  Killian  Brothera  was  not  sufficient  to  put  plaintiff  upon  inquiiy 
or  charge  her  with  constructive  notice  of  the  error ;  nor  wiis  the  fact, 
that  in  making  and  receiving  the  payment  the  parties  acted  under  a 
mistake,  matei'ial  so  far  as  plaintiff  was  concerned. 

Also,  hcklt  that  tho  provision  of  the  act  of  1853  in  relation  to  the  collection 
of  arrears  of  taxes,  etc.,  in  the  city  of  New  York  (§  16,  chap.  579,  Laws 
of  185S),  providing  for  the  obtaining  of  receipts  or  certificates  fi"om  the 
clerk  of  arreai-s  showing  payment  of  assessments,  had  no  application ; 
as  it  relates  only  to  assessments  which  have  been  due  twelve  months 
and  over,  while  the  assessments  in  question  were  paid  within  nine 
months  after  they  were  due,  and  while  they  were  still  in  the  collector's 
office. 

It  seems f  that  such  I'eceipts  or  certificates  are  not  the  only  evidence  of  the  * 
i*omoval  of  the  liens  of  assessments,  even  as  to  those  specified. 

(Argued  December  19, 1879 ;  decided  January  13,  1880.) 

Appeal  from  judgment  of  tho  General  Terra  of  tho 
Supreme  Court,  in  the  first  judiciiil  department,  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  tho  report  of 
a  referee. 

This  action  was  brought  to  compel  the  defendant  to 
release  and  discharge  a  lot  owned  by  plaintiff  in  tho  city  of 
New  York  from  the  lien  of  two  assessments,  imposed  for 
local  improvements,  and  to  cancel  of  record  tlio  said  assess- 
ments. 

Tho  facts  appear  sufficiently  in  tho  opinion. 

W.  IT.  McDougaU,  for  the  appellant.  A  lien  upon  lauds, 
created  by  statute  and  without  the  owner^s  consent,  and 
without  any  process  of  law,  when  once  canceled  is  lost  as 
against  a  bona  fide  purchaser.  (3  N.  Y.  547;  2  Duer,  323; 
ahm-p  V.  Spier,  4  Hill.  82.) 
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D.  J.  Dean^  for  respondent.  The  assessments  have  never 
been  actually  paid  by  the  plaintiff  or  her  predecessors  in  title, 
therefore  her  claim  to  have  them  canceled  upon  the  ground 
of. payment  caimot  be  maintained.  {Mayer  v.  The  Mayor ^ 
63  N.  Y.,  455;  Mayor  y.  Colgate,  12  N.  Y.,  140;  43  N.  Y. 
Rep.,  452.)  The  entry  of  the  mistaken  payment  upon  the 
assessment  books  does  not  estop  the  city  from  now  asserting 
the  actual  fact  that  the  assessment  is  impaid,  and  from  cor- 
i-ecting  the  entry  in  confonnity  to  the  fact.  [Mayer  v. 
Mayor,  63  N.  Y.  R.,  458.) 

Danforth,  J.  The  plaintiff  purchased  the  property  in  ques- 
tion (known  as  block  No.  101,  ward  No.  50  a).  Before  paying 
tho  pm'chaso  price,  or  Jiccepting  a  convejance,  she  ascertained 
at  the  proper  oflice,  and  from  the  official  records,  that  two 
assessments  theretofore,  and  prior  to  August  3, 1872,  imposed 
thoreon,  were  marked  upon  the  record  of  assessment,  **  paid 
by  Killian  Brothers,"  in  the  column  headed  **By  whom 
paid,"  and  **  March  7,  1873,"  in  the  column  headed  **  When 
paid."  It  wus  conclusively  established  by  tho  defendant's 
admissions,  and  the  finding  of  the  referee,  that  the  amount 
of  these  assessments  was  in  fact  paid  at  the  time  stated,  and 
that  thereupon  the  official  receiving  payment,  and  who,  as 
such  official  had  charge  of  the  record  books,  made  the 
entries,  "  and  that  such  entries  were  the  usual  mode  in  which 
&<38essments  were  marked  cancelled  in  the  records."  Other 
assessments  for  taxes  and  water  rents  upon  the  property, 
appeared  on  the  same  records  as  unpaid.  These  were 
deducted  from  tho  purchase  price,  but  the  residue  was  paid 
by  the  plaintiff,  making  no  deduction  on  account  of  those 
marked  "paid,"  and  she  received  a  deed  of  the  premises  in 
November,  1873.  In  August,  1876,  Killian  Brothci^j  com- 
menced an  action  against  this  defendant  to  recover  back  cer- 
tain moneys  theretofore,  as  they  alleged,  paid  by  them 
through  mistake,  upon  various  assessments,  and  among 
others  the  one  above  stated.  The  plaintiff  herein  was  not 
made  a  party  to  that  suit,  and  had  no  notice  or  know  ledge  of 
SxcKELs— Vol.  XXXIV.        65 
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it.  Ill  August,  1876,  the  defendant  answered,  setting  up 
that  the  assessments  were  valid  and  subsisting  liens  upon  the 
lots,  and  that  the  collector  of  assessments  had  the  right  to 
collect  and  receive  them  from  any  person  offering  to  pay  the 
assessments ;  that  they  were  received  by  the  collector  of 
assessments  without  mistake,  paid  by  the  plaintiifs  volun- 
tarily, **  and  that  upon  such  payments  the  said  collector  did 
cancel  said  assessments  upon  said  lots,  and  release  said  lots 
from  the  liens  thereof."  On  the  6th  of  September,  1876, 
the  defendant  served  an  offer  allowing  judgment  to  be  entered 
in  that  action  in  favor  of  Killian  Brothers,  for  the  amount 
claimed,  and  also  that  the  entries  upon  the  assessment  book 
above  referred  to,  showing  the  payments  upon  lot  fifty  (a),  be 
cancelled,  and  thereupon  judgment  was  entered  to  that  effect. 
The  referee  finds  that  thereafter,  and  on  the  loth  of  Septem- 
ber, 1876,  **the  comptroller  authorized  the  collector  of 
assessments,  and  clerk  of  aiTeara,  to  carry  out  its  provisions 
for  the  correction  of  the  errors  made  bv  mistake,  in  receiv- 
ing  the  two  assessments,  by  cancelling  the  entries  made  upon 
the  assessment  books,  showing  the  payments  of  the  two 
assessments."  This  was  done,  and  they  now  stand  as  appar- 
ent liens  against  the  lot  purchased  by  the  plaintiff.  It  api)eared 
also  that  the  collector  of  assessments  had  prior  to  the  pay- 
ment by  Killian  Brothers,  presented  them  with  bills  of  taxes 
alleged  to  be  due  upon  their  property,  and  among  other  lots 
mentioned  said  lot  fifty  (a),  and  the  same  was  paid  by  them, 
"  supposing  that  said  lot  fifty  (a)  was  their  lot,"  when  in  fact 
it  was  not. 

Tlie  learned  counsel  for  the  respondent  claims  nothing 
from  the  action  or  judgment  in  favor  of  the  Killians,  or  the 
proceedings  under  it,  but  asserts  that  the  original  entry  show- 
ing payment  wjis  erroneous,  and  that  the  defendants  had  an 
**  inherent  right  to  correct  it."  If  the  question  concerned 
no  one  but  the  defendant,  and  the  person  whose  duty  it  was 
to  pay  the  tax,  this  might  be  conceded,  but  a  fact  once 
admitted  by  a  corporation,  through  its  oflicer,  duly  and 
properly  acting  withui  the  scope  of  his  authority,  is  evidence 
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against  it,  and  cannot  be  withdrawn  to  the  prejudice  of  any 
one,  who  in  reliance  upon  it,  has  changed  his  situation  in 
resi^ect  to  the  matter  afiected  thereby.  In  such  a  case  the 
doctrine  of  estoppel  applies  to  a  corporation,  as  well  as  to  an 
individual. 

The  assessments  in  question  wei*e  not  only  liens  upon  the 
property  described,  but  charges  for  which  the  owner  of  the 
property  at  the  time  of  assessment  was  personally  liable, 
and  whether  the  corporation  sought  to  enforce  them  by 
action,  or  by  a  sale  of  the  property,  while  owned  by  him, 
would  be  immaterial ;  in  neither  event  could  he  avail  him- 
seft  of  a  record  which  was  not  in  fact  true,  or  the  city  be  pre- 
cluded from  explaining  it.  {Mayor ^  etc.  v.  Colgate^  12  N.  Y., 
140.)  It  may  also  be  conceded  that  if  the  rights  of  third 
parties  did  not  intervene,  Killian  Brothers  could  have 
obtained  by  adverse  proceedings,  the  judgment  to  which  the 
city  consented,  or  that  without  judgment  the  defendant 
might  have  paid  back  the  money  received  by  it,  and  been 
guilty  of  no  misuse  of  corporate  property.  The  case  of 
Mayer  Y.  The  Mayor  (63  N.  Y.,  455),  holds  this.  It  stands 
upon  the  general  rule  that  money  paid  under  a  mistake  of 
fact,  may  be  recovered  back,  but  as  is  there  stated,  this  rule 
is  *'  subject  to  the  qualification  that  the  pa3mient  cannot  be 
recalled,  when  the  position  of  the  party  receiving  it  has  been 
changed  in  consequence  of  the  payment,  and  it  would  be 
inequitable  to  allow  a  recovery ;"  and  it  may  well  l>e  that  if 
it  had  there  appeared  that  after  the  mistaken  payment  the 
property  assessed  had  passed  into  the  hands  of  one  buying 
ing  in  good  faith,  and  for  value,  and  that  the  j^erson  assessed 
had  become  insolvent  since  the  payment,  the  defendant 
would  have  been  permitted  to  retain  the  money.  The  lear^ied 
judge  who  delivered  the  opinion  in  Mayer  v.  Tlie  Mayor^ 
etc,  {supra)  y  so  guards  the  conclusion  reached,  that  the  case 
is  no  authority  for  the  defendant  here.  After  stating  the 
general  rule  he  says :  '*  It  does  not  appear  that  the  assess- 
ment was  in  fiwt  cancelled  of  record,  or  that  the  evidence 
that  the  lien  was  discharged,  authorized  to  be  given  by  see- 
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tion  16,  chapter  579,  of  the  laws  of  1853,  was  required,' or 
was  furnished.  If  au  entry  was  mtule  of  its  payment,  no  reason 
is  shown  why,  upon  discovei^iiig  the  mistake,  it  might  not 
have  been  corrected,  and  the  collection  enforced  against  the 
person  liable  to  pay  the  assessment,  or  upon  his  default,  by 
a  sale  of  the  laud  in  respect  to  which  the  assessment  was 
made."  **  It  does  not  appear,"  he  adds  "  that  there  has  been 
any  change  of  title,  and  the  rights  of  subsequent  purchasers 
are  not  in  question." 

It  is  not  unreasonable  to  suppose  that  if  these  facts  had 
been  shown  in  the  case  cited,  the  result  would  have  been 
different.  They  suggest  at  least  countervailing  equities, 
which,  as  between  two  innocent  parties,  would  have  had 
force ;  how  much  it  is  needless  to  inquire  now  ;  they  appear 
to  some  extent  in  this  case,  and  might  have  been  set  up  by 
the  defendant  against  the  claim  of  Killian  Brothers.  They 
are  now  relied  upon  by  the  j)laintiff,  and  made  the  basis 
of  her  right  of  action.  She  is  a  j^urchaser  in  good 
faith,  and  became  such  in  reliance  upon  the  defendant's 
record.  The  cases  therefore  above  referred  to,  and  which 
are  cited  by  the  learned  counsel  for  the  respondent,  lend  no 
suppoil;  to  the  judgment  which  he  seel^  to  uphold.  Nor 
do  I  perceive  any  reason  why  the  record  showing  joayment 
of  the  assessment  does  not  estop  the  defendant  from  asseiting 
the  contrary.  It  became  a  debt  and  a  lien  by  virtue  of  its 
entry  upon  the  record,  and  is  in  no  respect  like  the  charge 
of  a  merchant  upon  his  books.  The  record  is  for  the  public  ; 
with  the  book  no  one  but  its  owner  has  concern,  and  of 
itself,  it  avails  nothing ;  there  is,  thereforc,  no  analogy  in 
the  modes  of  treatment  to  which  they  may  be  subjected. 
The  assessment-roll  is  akin  to  a  judgment ;  both  records, 
and  each  creating  a  lien  to  be  enforced  by  subsequent  pro- 
ceedings, if  the  debt  or  duty  is  not  otherwise  discharged. 
{Mayar^  etc.,  v.  Colgate,  supra.)  If  the  latter  is  erroneously 
discharged,  its  lien  cannot  be  restored  so  as  to  affect  bona 
fide  purchasers,  or  others  standing  in  a  similar  relation, 
whose  transactions  were  entered  into  in'  ignorance  of  the 


1880.]  CuRJNEN  u.  The  Mayor.  517 


Opinion  of  the  Coui-t,  per  DASFOBTHy  J. 


error,  and  in  reliance  upon  the  truth  of  the  record,  {King 
V.  Hwn'iSy  34  N.  Y,,  330.)  The  same  rule  applies  here. 
Thei*e  can  be  no  doubt  that  the  plaintiff  was  led  by  the 
entry  upon  the  roll  to  believe  that  the  assessments  had  been 
paid,  and  if  they  are  enforced  now,  it  will  be  to  her  preju- 
dice. It  is  contended,  however,  that  while  the  record  showed 
the  fact  of  payment,  it  also  showed  that  it  was  made  by 
Killian  Brothers,  and  that  the  plaintiff  was  thus  put  upon 
inquiry,  which  if  followed  up  would  have  disclosed  to  her 
that  the  pei'sons  payuig  were  strangers  to  the  property,  and 
the  mistake  under  which  the  payment  had  been  made. 
This  view  could  not  be  taken  without  carrying  the  doctrine 
of  constructive  notice  much  farther  than  it  has  yet  gone.  It 
is  resorted  to  fix)m  necessity,  and  with  reluctance,  and  for 
the  purpose  of  finding  a  ground  of  preference  between  equi- 
ties otherwise  equal.  la  the  fact  stated  there  is  nothing  to 
excite  attention,  or  impair  the  effect  of  payment,  nor  was 
the  plaintiff  bound  to  go  beyond  it,  and  ascertain  why  it 
was  made  by  Killian  Brothers.  She  was  not  called  upon 
to  suspect  that  it  was  not  made  voluntarily,  and  with  good 
reason^  or  that  the  collector  of  assessments  had  received 
money  under  eiixjumstanccs  which  would  permit  a  repay-, 
meut.  She  is  chargeable  with  notice  of  the  whole  entiy, 
but  not  with  knowledge  of  any  latent  equity  in  favor  of  the 
payor.  The  important  fact  was  tliat  the  assessments  were 
paid,  and  there  was  nothing  to  qualify  or  affect  it  There 
was  no  more  reason  for  an  inquiry  as  to  why  Killian 
Brothers  paid  it,  than  for  an  inquiry  as  to  whence  they 
obtained  the  money  with  which  to  pay  it.  The  entry  sug- 
gested no  defect  in  either  particular.  No  laches  therefore 
can  be  imputed  to  her,  nor  has  the  doctrine  of  constructive 
notice  any  application. 

Iteliance  is  also  placed  by  the  respondent  upon  section 
16,  of  chapter  579,  Laws  of  1853.  It  is  in  these  words : 
"  The  clerk  of  arrears,  upon  the  requisition  of  any  person, 
shall  furnish  a  bill  of  arrears  of  tiixes  •  •  •  and  of 
assessments  which  shall  have  been    due   twelve  months, 
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or  over,  •  •  •  and  upon  the  payment  of  the  said 
bill,  *  •  *  his  receipt  thei-eon  (which  shall  be  con- 
clusive evidence  of  such  payment),  counteroigned  by  the 
comptroller,  *  *  •  or  the  certificate  of  the  derk  of 
arrears  comUersigned  by  the  camptrolhr^  that  tliere  are  no 
such  Kens  on  said  lot  or  lots,  shall  forever  free  the  said  lot  or 
lots,  from  aU  liens  of  ^  *  *  all  assessments  due,  thirteen 
months  or  over  pHor  to  the  date  of  said  receipt  or  certificate, 
and  from  all  liens  in  consequence  of  siilcs  for  assessments 
*  *  *  when  the  time  allt)wcd  by  law  for  redemption  had 
not  expired  at  the  date  or  time  of  said  payment  or  certificate." 
I  am  unable  to  see  that  it  has  any  application  to  the  cose 
in  hand.  The  first  clause  relates  only  to  assessments  whic  h 
have  been  due  twelve  months  or  over,  and  the  second  to' 
those  due  thirteen  months  or  over  prior  to  the  date  of  the 
receipt  or  certificate.  The  assessments  in  question  were 
laid,  one  in  July,  and  the  other  in  August,  1872.  Thoy 
were  actually  paid  March  7,  1873,  less  than  nine  months 
after  they  were  due,  while  they  were  still  in  the  collector's 
office,  and  before  they  came  into  the  **  Bureau  of  Arrears.'* 
The  clerk  of  that  department  had  therefore  no  duty  to  per- 
form in  regard  to  them.  And  while  the  certificate  furnishes 
an  easy  and  convenient  method  of  proving  that  there  was  no 
lien  for  taxes,  assessments,  or  water  rates,  of  the  chai-acter 
therein  specified,  it  is  not  made  by  statute  the  only  evidence 
of  that  fact,  even  as  to  those  taxes.  Nor  can  it  be  supposed 
that  such  was  the  intention  of  the  Legislature,  for  if  so,  it 
would  be  impossible  to  establish  a  clear  title  to  land  within 
the  city  limits.  The  assessments  are  lions,  and  there  can  l)e 
no  period  of  thirteen  or  twelve  months  within  which  they  are 
not  imposed,  and  by  the  time  the  statutory  limit  for  one  cer- 
tificate was  reached,  another  lien  would  attacli :  and  as  neither 
the  receipt  nor  the  certificate  would  be  evidence  of  payment 
or  extinguishment  of  any  assessment  of  less  than  twelve  or 
thirteen  months'  maturity,  there  would  be  no  method  of 
assuring  a  purchaser  of  city  propert}'^  that  its  obligations  had 
been  discharged.     It  is  not  denied  that  the  assessment  waa 
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in  fact  paid,  that  it  was  received  by  the  collector  of  aasess- 
ments,  that  he  was  the  proper  officer  to  collect  and  i-eceive 
it,  that  the  entry  showing  payment  was  made  in  an  official 
book  kej^t  by  him,  and  in  pursuance  of  his  official  duty. 
It  was  in  fact  paid  and  received  with  the  intention  of  apply- 
ing it  upon  the  lot  in  question.  Upon  this  trial  these  were 
the  material  facts.  I  think  the  record  was  the  best  evidence. 
But  suppose-  it  to  have  been  lost  or  destroyed,  then  the 
receipt  given  by  the  collector  to  the  Killian  Brothers  would 
have  been  the  next  best  evidence  ;  but  assume  also  that  the 
receipt  wtis  not  forthcoming,  then  like  any  other  matter  zn 
pazSf  it  could  have  been  proved  by  witnesses.  Nor  does  the 
fact  that  in  making  and  receiving  this  payment  the  parties 
were  acting  under  a  mistake  concernuig  the  ownership  of 
the  lot,  make  any  dilTereuce  so  far  as  this  plaintiff  is  con- 
cerned ;  she  was  misled  by  the  defendant's  act  through  its 
agent ;  and  it  is  estopped  from  settmg  up  as  agiiinst  her, 
that  the  fact  is  different  from  the  representation  made  by  the 
record.  This  works  no  injustice.  The  slightest  attention 
by  Killian  Brothei-s  at  the  time  of  payment  to  the  matter 
before  them,  would  have  prevented  the  mistake,  and  a  very 
moderate  degree  of  care  on  the  part  of  the  defendant,  when 
three  years  afterwards  they  were  called  upon  to  I'cctify  it, 
would  have  disclosed  such  a  change  of  ownership  of  the  lot, 
as  might  have  justified  the  city  in  refusing  to  comply  with 
the  demand.  There  was  then"  negligence  at  the  outset, 
laches  in  discovering  or  making  known  the  mistake,  and  an 
intervening  purchaser  in  good  faith,  relying  upon  the  record. 
Whetjjier  these  facts  properly  set  up  would  have  availed  the 
defendant,  it  is  not  now  necessary  to  determine,  but  they 
are  quite  sufficient  under  the  circumstances  of  this  case  to 
sustain  the  plaintiff's  action.  A  contrary  rule  would  open  the 
door  to  gross  frauds.  The  money  was  actually  paid,  and 
thereby  the  lien  discharged. 

I  think  that  the  plaintiff  was  entitled  to  the  relief 
demanded,  and  that  the  learned  referee  erred  in  directing  a 
dismissal  of  the  complaint. 
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The  judgment  of  the   Greneml   Teim,  and  that  entered 

upon  the  I'epoiii  of  the  referee  should  therefore  be  reversed, 

and  as  there  is  no  dispute  as  to  the  facts,  the  plaintiff  should 

have  judgment  according  to  Ihc  prayer  of  her  complaint, 

1  with  costs. 

All  concur. 

Judgment  accordingly. 


Benjamin    Dietz,    Appellant,    v.    John    T.    Pabish, 

Respondent. 

The  parties  negotiatec^  for  the  purchase  by  defendant,  and  sale  by  plain* 
iff,  of  certain  premises ;  they  agi*eed  upon  the  price,  and  a  conti*act  was 
signed  in  duplicate,  to  which  P.  attached  his  name  as  a  witness.  While 
the  papei-s  lay  upon  the  table  in  the  possession  of  P.,  defendant  inquired 
aa  to  the  papers  in  respect  to  the  title ;  plaintiff  i<c|)lied  that  he  had 
none ;  defendant  then  stiggeated  that  befoi*c  proceeding  furtlier  the 
matter  should  be  submitted  to  his  counsel  for  approval,  which  was 
assented  to  by  plaintiff.  The  parties  went  to  the  office  of  that  counsel^ 
and  he  being  absent,  the  papeins,  with  defendant's  check  for  the  sum  to 
be  paid  down,  were  left  with  a  clerk,  with  dii'ections  to  deliver  them  if  the 
counsel  appi*oved;  he  did  not  approve,  but  rejected  the  title  as  defec- 
tive. Before  said  counsel  had  given  hia  opinion  plaintiff  obtained  one 
of  the  duplicates  fi*om  the  clerk  and  procui*ed  an  acknowledgment 
thereof  on  the  oath  of  th«  subscribing  witness.  In  an  action  for  specific 
pei-foiTnance,  Jieldt  that  the  facts  justified  a  finding  that  no  contract  was 
concludeil ;  that  all  the  acts  of  the  parties  were  to  be  I'eganlcd  as  parts 
of  one  ti^ansaction,  which  was  never  consummated,  as  thci^e  was  to  be 
no  contract  until  delivery,  and  no  delivery  until  appi'oval. 

Also,  heldf  that  plaintiff  acquired  no  advantage  by  procuiing  possession 
of  the  contract,  or  the  subsequent  proof  thereof. 

Xenos  v.  Wickhafn  (L.  R,  [2  H.  of  L.],  296),  distinguished. 

(Ai'gued  December  19, 1879 ;  decided  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Tcmi  of  the  Supe- 
rior Court,  of  the  city  of  New  York,  aflSmiing-  a  judgment 
in  favor  of  defendaut,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Terra.     (Reported  below,  12  J.  &  S.,  190.) 
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This  action  was  brought  to  compel  a  specific  performance 
of  an  alleged  contract. 

The  facts  appear  sufficiently  in  the  opinion. 

Samuel  Hand  and  Lewis  Sanders,  for  appellant.     The 
delivery  of  the  contract  deed  became  immediately  binding 
on  the  jDai-tics,  and  operates  as  an  estoppel  in  this  action* 
{Xenos  V.  Wickham,  L.  B.  [2  H.  of  L.],  296,  299-312,  324; 
Mdctier  v.  Frith,  6  Wend.,  112;   S.  P.  Farmer^  Loan  and 
Trust   Go,  V.  Walworth,  1  N.  Y.,  445;  Elmore  v.  Stone,  1 
Taunton,  458;  Adams  v.  Kers,  1  Bosqt.  &  P.,  360;  AtlatUic 
Dock    Co.   V.  Leavitt,  54  N.   Y.,   35;   Lady  Superior  v. 
McNamara,  3  Bai-b.  Chy.,  378;  2  R.  S.  [B's  6th  ed.J,  §  30, 
p.  1145;  3  id.  [Bank^s  6th  ed.],  p.  671,  §  116;  2  id.,  p.  1145, 
\  30;   1  id.  [Edm.  ed.],    148,  §   150;   Ourrie  v.  Donald,  2 
Wash.,  63  [Ct.  of  App.  of  Va.j  ;  Schrughain  v.  Wood,  15 
Wend.,  546;  2  Wharton  on  Ev.,  §  930;  Bigelow  on  Estop, 
pel  [2d  ed.],  241,  283;  Siegfried  v.  Levan,  6  Scrg.  &  Rawle, 
311;  Cruise's  Digest,   29,   §  59;  Schroder  v.  Bouker,   65 
Barb.,  608;  Frost  v.  Peacwk,  4  Edw.  Chy.,  680-696;  Goodr 
rich  V.  Walker,  1  Johns.  Ciw.,  253;   Clark  v.   Rey,  1  Har- 
ris &  Johns.,  323;  Fisher  v.  Kean,  1  Watts,  279;   Gaitious 
V.  Knight,  3  Barn.  &  Cres.,  676,  679,  690;  Shop.  Touch,  59 
[Tit.  **Deed"J  ;  Braman  v.  Bingham,  26  N.  Y.,  491-492; 
Cocks  V.  Barker,  49  id.,  110;  Co.  Litt.^  36  a  ;  9  id.,  137  a , 
Cruise's  Digest,  30,  tit.  37,  Deed  chap.  2,  §  58;  Si))ionston\ 
Estate,  4  Waits,  181.)     The  fact  found  that  tho  siiggestiou 
to  consult  counsel   wiis  made  after  the  certification,  is  con 
elusive  against  the  defendant.     {Craighead  v.  Peterson,  7; 
N.  Y.,  279,  286;    Wheaion  v.  Fajj,  62  id.,  283;  Braman  v. 
Bingham,  26  id.,  492.)     Payment  of  the  first  installment 
was  in  performance  of  the  contract     Therefwe  proceeding 
to  make  it  was  an  undeniable  affirmance  of  its  operativeness 
and  the   prior   intent.     (Wof^all  v.  Munn.  5  N.  Y.,  244, 
245;  Ballard  v.  Walker,  3   Johns.   Ois.,  60.)     This  coiu 
tract  was  valid  and*  inevocable  as  soon  as  signed.     (IFb;- 
ruH  V.  Munn,  6  N.  Y.,   243;  Evans  v.  Wells,  quoi^rd  ali 
SiGKJBLs— Vol.  XXXIY.        66 


522  DiETZ  «.  Parish.  f  Jan., 

Opinion  of  the  Coort,  per  Chxjbch,  Ch.  J. 

242;  Bowks  v.  Woodam.  6  Gratt.   78-  Parrill  v.  McKinr 
ley/y  9  id.,  1.) 

TK  W.  JSIacfarland^  for  respondent.  Something  more  is 
necessary  to  the  constitution  of  a  contract  than  the  mere  sign- 
ing of  the  names  of  the  parties  to  a  written  or  printed  formuhi. 
The  procreating  fact  is  the  intention  of  the  parties,  the 
absence  of  which  no  form  or  ceremony  can  supply.  (2  Kent's 
Com,,  477;  Addison  on  Contracts,  chap.  26,  §  2;  Chitty  on 
Contracts,  1,  20;  Mactier  v.  Frith,  6  Wend.,  103,  112; 
Pothier  on  Obi.  art  8,  §  1,  p.  105;  id.,  §  11»  P-  106;  7th  ed. 
[McLaren  Book,  III],  part  1,  p.  845;  Addison  .on  Conts., 
chap.  26,  §  2,  p.  937;  Pym  v.  Campbell,  6  EL  &  Bl.,  370; 
PoorY.  Petch,  10  Exch.,  618;  Davis  v.  James,  17  Com.  B., 
13,  634.)  Parol  evidence  is  admissible  to  cx[)luin  and 
qualify  the  delivery  of  a  deed  or  other  instrument  in  writ- 
ing, even  where  it  has  been  delivered  by  the  grantor  to  the 
gi*antee.  {Gilbert  v.  If.  Am.  Fire  Lis.  Co.,  23  Wend.,  43; 
Cocksy.  Barker,  49  N,  Y.,  107;  Jackson  v.  Perkins,  2  Wend., 
308;  Ford  v.  James,  2  Abb.  Ct.  App.  R.,  159;  Watkins  v. 
JVash,  L.  R.  [20  Eq.  Cos.],  262;  Worral  v.  3Innn,  5  N.  Y., 
229.)  A  specific  performance  is  always  discrctionar}'^,  and 
is  never  granted  where  there  is  any  serious  question  as  to  the 
plaintiff's  ability  to  make  a  perfect  title.  (Story's  Eq. 
fRedf.  ed.],  ^  740,  742,  758;  Fry  on  Specific  Performance, 
chap.  8;  Chitty  on  Con.  [Amer.  ed.],  1496,  1497;  Garnet 
Y.  Macon  et  ah,  2  Brock.,  185,  244;  Ilendrick  v.  Gillespie, 
35  Gratt.,  193,  194.) 

Church,  Ch.  J.  Under  the  findings  of  the  trial  judge, 
which  we  think  were  justified  by  the  evidence,  his  conclusion 
that  no  contract  was  concluded  between  the  parties,  cannot 
be  disturbed.  Elaborate  opinions  were  delivered  at  both 
the  Special  and  General  Terras  in  which  the  prhiciples  and 
authorities  applicable  to  the  question  are  fully  discussed  and 
cited,  and  we  doom  it  unnecessarv  to  roiferat^.  thorn. 

The  transaction  was  not  an  unusual  one,  and  courts  should 
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construe  the  acts  of  the  parties  according  to  practical  busi- 
ness miles.  The  parties  met  to  negotiate  a  sale  and  purchase 
of  a  valuable  house  and  lot,  in  the  city  of  New  York. 
After  some  negotiation  they  agreed  upon  the  price  ($58,000). 
The  plaintiff  who  was  the  vendor  then  produced  two  blank 
contracts  with  a  description  of  the  premises  filled  in,  and 
handed  them  over  to  Mr.  Pell,  who  was  present  as  a  friend 
of  the  defendant,  to  complete  the  filling  up  as  to  terms, 
payments,  etc.  When  this  was  done  the  parties  signed  tho' 
conti*act  in  duplicate,  and  Mr.  Pell  attached  his  name  as  a 
witness.  While  the  papers  lay  upon  the  table  in  the  pos- 
session of  Mr.  Pell,  the  defendant  inquired  of  the  plaintiff, 
if  he  had  the  pa^^ers  in  respect  to  the  title.  The  plaintiff 
said  he  had  no  papers,  not  even  his  deed,  and  the  defendant 
then  suggested  that  before  proceeding  further,  the  matter 
should  be  submitted  to  his  counsel  for  approval,  which  Wiis 
assented  to  by  the  plaintiff,  and  the  parties  went  to  tho 
office  of  the  counsel,  and  finding  him  absent,  left  tho  con- 
tracts with  a  clerk,  together  with  a  check  for  $2,000  (the 
amount  to  be  paid  down),  payable  to  the  counsel's  firm, 
with  directions  to  deliver  them,  if  the  counsel  approved 
them.  Plaintiff  subsequenSy  obtained  one  of  the  dupli- 
cates from  the  cleric  Upon  the  return  of  tho  counsel,  he 
not  only  did  not  approve  the  title,  but  expressly  rejected  it 
as  defective.  It  seems  to  me  that  the  most  reasonable  con- 
struction of  this  transaction  is  that  all  the  acts  of  the  parties 
were  done  subject  to  an  actual  delivery  of  the  contract,  and 
such  delivery  was  intended  to  depend  upon  the  happening 
of  another  event,  to  wit.,  the  approval  of  the  papers  by  the 
defendant's  counsel,  and  that  event  never  happening,  no 
contract  was  made  or  intended  to  be  made.  Tho  radical 
error  which  pen'^ades  the  elaborate  and  critical  argument  of 
the  learned  counsel  for  the  plaintiff,  is  in  attempting  to 
separate  the  formal  acts  of  the  parties,  and  consider  thcra  as 
separate  and  independent  transactions,  instead  of  regarding 
them  all  as  parts  of  a  single  transaction,  which  was  never 
consummated.     He  invites  us  to  pause  when  the  plaintiff 
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had  signed   tho   duplicates   and   passed  them  over  to  the 
defeudaut  for  his  sigiiatiire,  and  invokes  the  rule  that  the 
statute  of  frauds  is  satisfied  with  a  writing  signed  by  the 
grantor ;  again  when  the  defendant  signed  and  handed  them 
to  Mr.  Pell  to  be  witnessed,  it  is  insisted  that  the  contmet 
wtis  mutually  assented  to  and  binding,  and  again  when  wit- 
nessed by  Mr,  Pell,  it  is  urged  that  the  locus  penUejitm  was 
gone,  and  the  defendant  estopped  from  denying  the  contract. 
These  are  circumstances  tending  to  prove  the  animus  contror 
kendif  but  they  are  not  conclusive,  and  ai*e  subject  to  expla- 
nation, and  the  explanation  is  tliat  they  were  inchoate  and 
subject  to  an  approval  by  counsel,  and  an  actual  delivery. 
If  it  had  been   expressly  agreed  preliminarily    that  the 
papers  should  be  signed  and  witnessed,  but  should  not  be 
delivered  or  take  effect  until  the  papers  were  approved,  no 
question  could  have  been  raised.     The  same  thing  may  bo 
inferred  from  the  circumstimces.     It  appeal's  that  the  paities 
were  comparatively  strangers,  that  the  defendant  knew  noth- 
ing of  the  title,  and  it  would  be  natural,  and  according  to 
tho  dictates  of  prudence  for  the  defendant  before  concluding 
an  absolute  contract  for  the  purchase  of  property  at  so  large 
a   price,    to   make   inquiry   at   feast  as   to   the   title,   and 
from  what  took  place  it  is  inferable  that  this  was  the  tacit 
understanding    of    the   parties.      The   suggestion    to   pro- 
cure the  approval  of  the  defendant's  counsel,   before  the 
contract  was  consummated,  was  readily  assented  to  by  the 
plaintiff,  from  which  it  is  evident  that   he  did  not  regard 
it  as  then  consummated,  and   from  which  also   it   may  be 
inferred    that  the  previous  fonnalities  were  i)erforraed  with 
reference   to  an  approval,  and  to  a  full  consummation  by 
delivery. 

Tho  court,  in  EidTier  v.  Keith  (109  E.  C.  L.  R,  34), 
announced  the  well  established  rule.  It  said  :  ''There  is 
no  doubt  in  point  of  law  that  where  by  express  declaration, 
or  from  the  circumstances,  it  appeal^  that  the  delivery  of  a 
deed  was  not  intended  to  be  absolute,  but  that  the  deed  was 
not  to  take  effect  until  some  contemplated  event  should 
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have  happened,  the  deed  is  uot  a  complete  aud  perfect  deed 
until  that  event  has  happened." 

I  have  examined  all  the  authoritiea  cited,  and  do  not  find 
any  that  sustain  the  plaintiff's  contention  under  the  circum- 
stances developed  in  this  case.  The  case  of  JSenxxs  v.  Wich- 
ham  (L.  E.  [2  H.  of  L.],  296),  relied  upon,  falls  far  short 
of  it.  A  i^olicy  of  insurance  was  executed  by  two  directors, 
aud  purporting  to  be  signed,  sealed,  and  delivered  in  the 
presence  of  the  secretary,  made  in  pursuance  of  written 
iustructioiis  by  plaintiff's  broker,  but  remained  in  the  office 
to  be  called  for.  and  it  was  held  to  be  a  valid  and  binding 
policy  against  the  company,  although  not  called  for.  The 
case  w:is  very  fully  considered,  and  was  decided  upon  tho 
principle  that  in  such  cases  the  intention  of  the  parties  is  the 
controlling  test ;  that  the  omission  to  deliver  the  physical 
possession  of  the  instrument  was  not  necessarily  conclusive 
that  no  contract  W£U3  made,  and  that  whether  there  was  a 
binding  contract,  depended  upon  the  intention  of  the  parties. 
Blackburn,  J.,  said:  ''The  mere  affixing  tho  seal  does 
not  render  it  a  deed,  but  ajB  soon  as  there  are  acts  or  words 
sufficient  to  show  that  it  is  intended  by  the  party  to  be  exe- 
cuted as  his  deed,  j^ei-sonally  bhiding  on  him,  it  is  sufficient ;" 
and  this  accords  with  all  the  authorities.  The  converse  of 
this  is  also  in  genend  true,  that  if  the  circumstances  show 
that  there  is  no  intention  to  make  a  present  binding  con- 
tract, the  formal  acts  constituting  partial  or  even  entire 
execution,  must  yield  to  such  intention. 

The  learned  counsel  both  in  their  original  and  supplemental 
brief  put  great  stress  upon  the  proposition,  that  a  binding 
contract  may  be  made  without  a  physical  delivery  of  the 
instrument  evidencing  the  contract.  The  case  just  cited  is 
an  authority  to  that  effect,  and  t;^ere  are  others,  but  this 
abstract  proposition  is  not  decisive  of  this  case.  The  cases 
holding  this  doctrine  are  exceptional,  and  require  evidence, 
and  very  satisfactory  evidence  that  the  parties  intended  that 
the  contract  should  be  binding  and  opemtive.  The  general 
rule  is  the  other  way.     In  this  case  the  ffuding  and  evidence 
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are  that  there  was  to  be  uo  contract  until  delivery,  and  that 
there  watt  to  be  no  diilivery  until  the  papers  were  approved. 
It  is  said  that  the  plaintiff  supposed  that  the  contract  was 
binding,  and  that  counsel  was  consulted  only  as  to  the  pay. 
ment  of  $2,000.  If  this  was  so  it  would  not  aid  the  plaintiff; 
both  parties  must  consent  to  make  a  binding  contract. 
Although  the  parties  agreed  orally  upon  the  terms  of  sale 
and  pui*chase,  the  defendant  certainly  never  intended  to 
consummate  the  contract  until  he  was  satisfied  as  to  the 
title ;  and  as  the  contract  never  was  coosunutnated  by 
delivery,  there  is  no  authority  for  holding  him  bound  against 
his  intention.  Could  the  plaintiff  have  insisted  uj^on  the 
binding  foi*ce  of  the  contract  at  the  time  the  suggestion  was 
made  to  submit  the  matter  to  counsel?  I  think  not;  a 
fortiori^  not  after  ho  expressly  consented  to  such  submission. 
The  consent  sheds  light  upon  the  character  of  the  pi-evious 
acts,  and  the  understanding  of  the  parties.  Xhc  plaintiff 
acquired  no  advantage  by  procuring  possession  of  the  con- 
tract from  tlie  clerk,  or  the  subsequent  proof  by  Mr.  Pell, 
althougli  he  may  have  acted  in  good  faith,  and  no  benefit 
wjis  claimed  for  these  acts  on  tlie  argument  If  any  binding 
contract  existed,  it  was  made  before  the  papers  were  left  at 
the  office  of  the  counsel.  I  do  not  deem  it  necessary  to 
review  the  numerous  authorities  cited  by  the  respective 
counsel,  nor  to  pursue  the  subject  further,  in  view  of  the 
elaborate  opinions  below,  with  w^hich  we  concur.  There  is 
no  claim  of  any  bad  faith  on  the  part  of  the  defendant  or  his 
counsel,  in  rejecting  the  title  as  defective.  A  defective  title 
was  insisted  upon  as  a  defense  to  this  action,  and  the  couil 
below  decided  that  the  title  was  so  uncertain  as  not  to  be 
marketable.  It  seems  to  have  been  litigated  simply  upon  the 
question  whether  the  pjemises  were  located  wholly  within 
lot  80,  of  the  common  lands  of  the  city  of  New  York,  as 
claimed  by  the  plaintiff,  or  partly  in  lot  77,  as  claimed  by 
defendant,  without  any  investigation  of  the  rights  of  the 
plaintiff,  if  the  latter  fact  was  true.  I  infer  that  the  pjuliea 
assumed  in  tliat  event  that  the  title  was  not  such  as  a  court 
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of  equity  would  compel  a  party  to  accept  in  an  action  for 
a  specific  performance.  As  to  the  location,  there  was  a 
serious  conflict  of  evidence  between  one  set  of  maps,  sup- 
ported by  one  surveyor,  and  another  set  of  maps  supported 
by  another  surveyor,  and  an  actual  suiTcy  by  the  latter. 
It  is  unnecessary  to  pass  upon  the  merits  of  tliis  question. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  afirmed 


William  D.  Cole  et  al.,  Appellants,  v.  William  S.  Gour- 

LAY  et  al.,  Bespondents. 

Under  the  provision  of  the  Revised  Statutes  (1  R.  S.,  749,  §  8),  which  pro- 
vides that  the  title  of  a  bona  fids  pai*chaser,  for  a  valuable  consideration, 
from  the  heirs-at-law  of  a  i^ei'son  who  died  seised  of  real  estate,  shall 
not  be  defeated  or  impaired  by  a  devise  by  euch  pei'son  of  the  real 
estate  so  purchased,  unless  the  will  containing  the  devise  shaU  have 
been  duly  pi-oved  or  recorded  within  four  years  after  the  death  of  the 
testator,  except,  among*  other  things,  where  it  appears  that  the  will  has 
been  concealed  by  the  heira  or  some  one  of  them,  the  excej^tion  does 
not  apply  whei-e  the  devisees  or  some  one  of  them  have  knowledge  and 
possession  of  the  will,  and  it  is  taken  from  such  possession  clandestinely 
by  an  heir  and  secreted  or  destroyed ;  it  only  applies  to  a  concealment» 
which  leaves  the  devisees  in  ignoi'ance  of  their  rights  under  the  will, 
and  dejirives  them  of  knowledge  of  its  existence. 

Under  the  pi-ovisions  of  the  Revised  Statutes  in  i*elation  to  the  sale  of  the 
i*eal  estate  of  infants  (2  R.  S.,  194,  }  170,  et  seq,),  it  is  not  essential  thut 
the  infant  should  join  in  the  petition  for  such  sale ;  it  may  be  made  by 
the  next  friend  or  guanlian  alone.  ^ 

Tlie  rule  of  the  Court  of  Chancery  (rule  158),  requiring  an  infant  to  join 
when  he  is  over  fourteen  yeai-s  of  age,  was  a  mere  regulation  of  prac- 
tice, which  the  court  had  power  to  waive,  and  did  not  affect  the  jurisdic- 
tion or  invalidate  a  sale  under  the  pi'oceedings. 

So,  also,  said  coui't  had  power  to  dispense  with  the  provision  of  said  rule, 
i-equiring  corroborating  nf&davits ;  and  with  1  hat  requiring  the  petition  to 
be  by  the  general  guardian  of  the  infant,  or  to  show  that  he  has  none. 

Whei-e  a  petition  shows  that  the  application  was  made  for  and  on  behalf 
of  the  infants,  by  one  entitle*!  to  repn^sent  them,  as  provided  in  wad 
statute,  and  is  in  conformity  with  its  requii^e-nents,  thia  id  sufficient. 
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An  order  of  the  Court  of  Chancery  in  such  pix)ceedings  adjudged  that  the 
special  giiaixlian  who  signed  the  petition  should  execute  a  suiHcient  con- 
veyance of  the  interest  of  the  infants  |  a  deed  was  executed  by  him  in  his 
own  name  as  sjiecial  guardian ;  the  names  of  the  infants  appeai*ed  in  the 
deed.  Hcldt  that  the  deed  was  in  proper  form ;  that  it  was  not  necesr 
sary  to  have  it  executed  in  the  name  of  the  infants. 

In  an  action  of  ejectment,  plaintiffs  claimed  under  a  devise  in  the  will  of 
their  father  who  died  in  1836.  The  devise  was  to  the  wife  of  the  testa- 
tor for  hfe,  remainder  to  plaintiffs.  The  will  after  the  death  of  the 
testator  went  into  the  possession  of  his  widow,  who  was  named  themn  as 
executnx.  In  1841  the  will  was  clandestinely  taken  by  one  of  the 
plaintiffs  and  concealed  until  1855,  when  it  was  presented  for  pi-obate. 
In  1841  proceedings  wei*e  instituted  in  the  Coui't  of  Chancery  under  the 
statute  to  sell  the  real  estate  in  question,  all  of  the  heii*8-at*law  of  the 
deceased  being  minora.  By  virtue  of  an  onler  in  such  pix)ceeilings  the 
interests  of  the  minora  in  the  premises  wei'e  sold  and  conveyed  to  S.  in 
1841,  who  was  a  purchaser  in  good  faith,  for  value,  without  notice  of 
the  will.  S.  and  his  successors  in  interest  have  occupied,  claiming  title, 
since  that  time.  Defendant  claimed  under  said  deed  to  S.  Oiie  of  the 
plaintiffs  became  of  age  in  1844,  the  other  in  1847.  Hdd^t  that  8.  ac- 
quire<i  a  good  title,  which  was  not  affected  by  the  devisn ;  that  the  case 
was  not  affectt^d  by  the  exception  in  said  provision  of  the  Revised  Stat- 
utes, providing,  that  whei*e  the  devisee  is  a  minor,  the  limitation  shall  not 
commence  to  run  until  one  year  after  he  becomes* of  age,  as  moi-e  than 
five  years  had  run  after  plaintiffs  became  of  age,  befoi-e  the  will  wr.s 
produced  for  pix)bate ;  and  that  the  exception  above  specified  in  case  of 
concealment,  had  no  application. 

(Submitted  December  10, 1879;  decided  Jr.nuary  13,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  uiiirmiug 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term.  (Reported  below, 
9  Hun,  493.) 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  premises  situate  in  the  city  of  Ogdensburgh. 

Joseph  Cole,  father  of  the  plaintiflEs,  died  in  1836,  seized 
of  the  premises,  and  leaving  a  widow  and  four  children,  all 
minors,  him  surviving.  He  left  a  will,  by  which  he  devised 
tte  same  to  his  wife  for  life,  remainder  to  plaintifKs ;  the 
wife  Wits  appointed  sole  executrix.  The  court  found  that  in 
1841  one  of  the  plaintiffs  clandestinely  took  this  will  from 
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the  trunk  of  his  mother,  in  whose  custody  it  then  was,  and 
retained  it  until  April  5,  1855,  when  he  presented  it  for 
probate  to  the  surrogjite-of  St.  Lawrence  county. 

In  Februaiy,  1841,  Joseph  Arnold,  the  uncle  of  tiie 
infants,  as  their  next  friend,  presented  a  petition  on  their 
I>chalf  to  the  late  Court  of  Chancery,  praying  for  the  sale  of 
S2iid  infants'  real  estate,  including  the  pi-emises  in  question, 
in  which  the  petitionci's  stated  they  had  an  interest ;  in 
which  petition  the  widow  joined.  Plaintiffs,  who  were  then 
over  fourteen  yeai*s  of  age,  did  not  join.  No  corroborative 
affidavits  accompanied  the  petition. 

On  such  petition  the  matter  was,  by  an  order  of  the 
court,  referred  to  a  master,  who  made  his  report,  upon 
which  an  order  for  the  sale  of  the  premises  was  made,  whidii 
directed  the  guardian  of  the  infants  to  sell  and  convey.  A 
sale  was  made  at  public  auction,  pursuant  to  said  order,  to 
one  Sherman,  for  $733.33,  he  being  the  highest  bidder. 
Said  Arnold  having  been  appointed  guardian  ad  litem  by 
the  couit,  and  having  executed  and  filed  the  necessary 
bonds,  executed  a  deed  in  June,  1841,  to  the  purchaser  on 
behalf  of  the  infants,  in  which  the  widow  joined.  Arnold 
executed  the  deed  in  his  own  name  as  guardian.  Sherman, 
in  April,  1846,  conveyed  said  premises  to  William  Kendrick. 
The  defendants  entered  into  possession  mider  Kendrick 
more  thini  twenty  yeai-s  prior  to  the  commencement  of  this 
action,  and  have  continued  in  possession  ever  since,  claiming 
advei-sely  to  the  2)laintiiTs.  Neither  Kendrick  nor  the  defend- 
ants had  any  knowledge  of  this  will,  nor  did  Sherman  have 
any  knowledge  of  it  until  after  his  purchase.  The  widow 
died  in  1867.  One  of  the  plaintifl^  became  of  age  on  the 
i3th  day  of  October,  1844,  and  the  younger  became  of  age 
on  the  26th  day  of  June,  1847. 

Fuither  facts  ap[)ear  in  the  opinion. 

liiissell  <&  Paste,  for  appellants.     Plaintif&'  title  was  not 
divested  by  the  pmceedings  in  chancery.     {Rogers  v.  2)a3?,  6 
Hin,  415  ;   O'Reilbj  v.  King,  2  Robt.,  592 ;  F&mum  r. 
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Marsh,  11  N.  Y.,  551;  Onderdonk  v.  Motl,  34  B::rb.,  IIC: 
Baker  v.  Lortllard,  4  N.  Y.,  266;  3faUcr  of  Whiilock,  32 
Barb.,  48.)  The  plaintiffs,  pending  the  life  of  their  mother, 
were  not  seized  of  any  real  estate,  and  were  not  within  iho 
provision  of  the  statute  ;  as  it  requires  them  to  l)e  seized  of 
the  hind  sought  to  be  sold.  (Baker  v,  Lorillard^  4  N.  Y., 
266;  Durando  v.  Burando,  23  id.,  331,  332;  Ghreen  v.  Pat- 
nam,  1  Barb.,  506;  Banham  v.  Osborn,  1  Paige,  635;  Bey- 
YU>lds  V.  Reynolds,  5  id.,  161.)  The  deed  was  not  executed, 
by  or  in  the  name  of  the  phiintifl^,  and  is  the  deed  of  Joseph 
Arnold,  the  special  guardian,  personally.  (Sccly  v.  Hyatl, 
11  N.  Y.,  55;  Moss  y.  Livingstone,  4  id.,  208.)  PlaintiflS' 
claim  to  the  lands  is  not  baiTcd  by  the  statute  of  limitations. 
{Jackson  v.  Selleck,  8  J.  R.,  207;  Moore  v.  Jackson,  4  Wend., 
49;  Jackson  v.  Schopnmaker,  4  J.  R.,  402;  Jackson  v.  Jo/in- 
son,  5  Cow.,  95,  104;  Foffal  v.  Firro,  10  Bosw.,  100-116; 
Olark  V,  Hughes,  13  Barb.,  147-152;  Learned  v.  Tahmge, 
26  id.,  454;  Jimmliam  v.  Van  Zandt,  7  N.  Y.  [3Seld.],  523; 
Learned  v.  Ihlmadge  ;  Bwmham  v.  Van  Zandt,  supra.) 

Geo.  Morris,  for  respondents.  The  proceedings  in  chan- 
cery were  substantially  regular,  and  ga%  o  good  title  to  the 
purchaser.  {OReilhj  v.  King,  28  How.  Pr.,  409;  2  Robt, 
Rep.,  587;  Matter  of  Whitlook,  32  Barb.,  48;  19  How.,  380; 
Matte:!"  of  Congdon,  2  Paige,  556;  1  R.  S.  [m.  p.],  730,  §  66; 
Bavison  v.  Be  Freest,  3  Sandf.  Chy.  R.,  464;  2  R.  S,  194, 
§  173;  Howell  v.  Milh,  7  Lans.,  195,  196;  1  R.  S.,  723, 
§§  7-11;  Brevoort  v.  Brevoort.  70  N.  Y.,  136;  11  Hun,  351; 
7  N.  Y.  Wkly.  Dig.,  148.)  The  subsequent  discovery  and 
probate  of  the  will,  in  no  way  affected  the  title  of  the  pur- 
chaser under  the  chancery  proceedings,  (1  R.  S.,  784,  §  3; 
Jackson  v.  Given,  8  J..R.,  140,  141;  Bemai'est  v.  Wyncoop, 
3  Jolms.  Chy.  R.,  147;  Griffith  v.  Gnffith,  9  Paige,  317, 
318;  1  R.  S.  [5th  od.  m.  p.],  737,  §  144;  Wood  v.  Mather, 
38  Barb.,  473;  3  Sandf.  Chy.  R.,  456;  Brevoort  v.  Brevooit, 
70  N.  Y.,  136;  /7i-7-e  Price,  &1  id.,  231.)  The  plaintiffs 
right  of  action  is  ban-ed  by  lapse  of  time.     (Code,  §  88,  also 
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§§  78,  82;  2  R-  S-,  296,  §^  5,  9,  16;  2  id.,  294,  §  11;  Code 
of  Proc,  §  82.) 

MiLLEB,  J.  The  defendants'  title  is  derived  by  virtue  <rf 
certain  proceedings  to  sell  the  real  estate  of  the  iniiuit  child- 
ren of  Joseph  Cole  deceased.  These  proceedings  woi^  insti- 
tuted upon  the  theory  that  the  deceased  died  without  leav- 
ing a  last  will  and  testament,  and  a  deed  was  executed  to  one 
Sherman  in  1841,  who  took  possession  under  the  simie,  and 
occupied  until  1846,  when  ho  conveyed  to  William  Kcndrick, 
under  whom  the  defendants  have  occupied  the  pi'emises, 
claiming  adversely  to  the  plaintiffs  for  more  than  twenty 
yeai-s.  The  plaintifls  claim  that  the  title  to  the  land  was  not 
divested  by  the  proceedings  and  the  conveyance  in  pur- 
suance thereof,  for  the  reason  that  Joseph  Colo  died  leav- 
ing a  last  will  and  testament  by  which  he  devised  the  lands 
in  question  to  his  widow  for  life  and  to  plaintiffs  after  the 
death  of  their  mother,  and  hence  the  infuits  were  not  seized 
of  or  entitled  to  any  interest  in  the  land  sought  to  lie  sold 
within  the  provision  of  2  Revised  Statutes,  104,  section  170; 
and  that  the  sale  was  made  in  violation  of  section  176,  2 
Revised  Statutes,  195,  which  declares  that  no  real  estate 
shall  be  sold  etc.,  **  in  any  manner  against  the  provisions  of 
any  last  will,  or  of  any  conveyance,  by  which  such  estate  or 
term  was  devised  to  such  infant." 

If  this  will  was  effective  at  the  time  of  the  ^le  to  ShermaA, 
then  no  title  passed,  under  the  proceedings.  The  proof 
shows  that  it  was  in  possession  of  the  widow  after  the  decease 
of  the  testator  in  1836  ;  that  it  was  taken  by  the  plaintiiff, 
Williana  D.  Cole,  from  his  mother's  trunk,  in  the  early  part 
of  the  year  1841,  and  retained  concealed  about  his  person 
until  presented  to  the  surrogate  for  probate  in  1855.  TKo 
defendants  insitt  that  the  subsequent  production  and  proof 
of  the  will  in  no  way  affected  the  title  of  the  purchaser,  under 
the  proceedings  for  a  sjilc  ;  that  they  hold  under  a  purchase 
made  in  entire  good  faith  and  for  a  valuable  consideration, 
and  therefore  the  will  is  iuo]^)erative  ;  and  that  they  acquired 
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a  good  title,  which  is  fully  protocted  by  tho  statute,  which 
provides  thut  *'  the  title  of  a  purchaser,  in  good  faith  and 
for  a  valuable  consideration,  from  tho  heirs-at-law  of  any 
pei'sou  who  shall  have  died  seized  of  real  estate,  shall  not  bo 

.  defeated  or  impaired  by  virtue  of  any  devise  made  by  sudi 

.  person  of  the  real  ^tate  so  purchased,  unle;?s  the  will  or  codi- 
di  containing  such  devise  shall  have  been  duly  proved  as  a 
will  of  real  estate,  and  recorded  in  tlie  oflSce  of  the  surrogate 
having  jurisdiction,  or  of  the  register  of  the  Court  of  Chan- 
cery, where  the  jurisdiction  shall  belong  to  that  court,  within 
four  years  after  the  death  of  the  testiitor,  except :  1.  Where 
the  devisee  shall  have  been  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned,  or  a  married  women,  or  out 
of  the  State  at  the  time  of  the  death  of  such  testator,  or.  2. 
Where  it  shall  appear  that  the  will  or  codicil  containing  such 
devise  shall  have  been  concealed  by  tho  heirs  of  such  tesUitor, 

.  or  some  cne  of  them.  In  which  several  cases,  the  limitation 
contained  in  this  section  shall  not  commence  until  after  tho 
expiration  of  one  year  from  tho  tirao  when  such  disability 
shall  have  been  removed,  or  such  will  or  codicil  shall  have 
been  delivered  to  the  devisee  or  his  representative,  or  to  the 
proper  surrogate: "  (1  R.  S.,  749,  §  3.) 

It  appeai-s  from  the  finding  of  the  judge  upon  the  trial 
tiiat  neither  ISherman  nor  Kendrick  had  any  knowledge  of 
the  will  until  after  the  purchase  made  by  them  respectively  ; 
and  the  proof  shows  that  such  purchases  were  made  for  a 
valuable  consideration  and  in  good  faith.  There  is  some 
evidence  of  the  declarations  of  Sherman,  after  he  had  pur- 
<diased  and  while  he  owned  the  premises,  to  the  effect  that 
de  had  knowledge  of  the  existence  of  the  will ;  but  this  is 
not  material,  as  it  is  not  proved  that  he  had  knowledge  or 

.  any  rciison  to  suppose  that  there  was  a  will  prior  to  such 
purchase.  If  Sherman  was  a  bona  fide  purchaser  for  a  valu- 
able consideration,  his  title  as  such  inured  to  the  benefit  of 
Kendrick,  and  he  is  entitled  to  protection  within  the  authori- 
ties, even  if  ho  had  notice  of  tho  will  and  did  not  pay  a 
valuable  consideration:  {^Woodv.  Chapirij  13  N.  Y.,  509; 
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Webster  v.  Van  Steenbergh^  46  Barb.,  211.)     It  is  not  to  be ' 
dollied,  as  the  evidence  stands,  that  Sherman  and  Kendricit 
both  purchased  without  knowledge  that  the  will  existed,  and 
the  defendants  hold  possession  under  Kcndrick  as  tentnit. 

As  the  grantees  named  were  bona  fide  purchasers  of  the 
hoiis  for  a  valuable  consideration,  and  the  will  was  not  proved* 
and  recorded  within  four  yeara  after  the  testator's  death, 
they  are  within  the  precise  tei*ms  and  limitation  of  the  stat- 
ute, unless  one  or  more  of  the  exceptions  named  in  the  st^ 
uto  applies  and  prevents  its  ox)eration.     The  only  exceptions 
which  have  any  bearing  are  those  which  relate,  first,  to  the^ 
minority  of  tlie  devisee  at  the  time  of  the  testator's  death  ^" 
and  second,   where  it  appears  that  the  will  containing  the 
devise  has  been  concealed  by  the  heirs  of  the  testator,  o* 
some  one  of  them.     As  to  the  former,  the  plaintiffs  being' 
minors  at  the  time  of  the  testator's  death,   the  limitatioii 
named  in  the  statute  would  only  begin  to  run,  as  therein 
provided,  one  year  after  tlie  minors  respectively  arrived  at 
the  age  of  twenty-one  years.     One  of  them  became  of  age 
in  184  i,   and  the  other  in  1847.     If  one  year  be  added  to 
the  limitation  of  four  years,   making  five  years  after  the 
removal  of  the  disability  from  the  youngest  one  of  the  plain- 
tiffs, the  time  would  expire  in  1852.     The  w^ill  not  being 
proved  and  recorded  until   1855,  over  five  years  after  the 
limitation,  the  title  acquired  luidcr  the  proceedings  to  sell* 
was  not  affected,  and  the  will  was  of  no  force  as  to  the  pur- 
chaser and  those  claiming  under  him,  assuming,  as  we  think' 
should  be  done,   and  as  was  manifestly  the  ease,  that  the' 
purchase  was  made  in  good  faith  and  for  a  valuable  consider-' 
ation.     In  regard  to  the  second  exception,  we  are  of  the' 
opinion  that  it  has  no  application  to  the  facts  presented  in 
the  case  at  bar ;  but  it  relates  to  a  concealment  which  leaves* 
the  devisees  in  igiiorance  of  their  rights  under  the  will,  and 
deprives  thorn  of  knowledge  of  its  existence.     Ceiiainly  the 
statute  cannot  relate  to  a  cise  where  the  devisees  or  some  of 
them,  have  knowledge  or  possession  of  the  will,  and  it  ii 
taken  from  the  possession  of  one  by  another  clandestinely 
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and  secreted  for  a  great  length  of  time,  or  [perhaps  destroxed. 
Tho  will  was  delivered  to  the  widow,  who  was  cxcculrixand 
0336  of  the  devisees  having  a  life  estate,  and  remained  in  her 
possession  for  a  number  of  years.  It  is  fairly  to  be  inferi'ed  . 
that  she  had  knowledge  of  the  chanieter  of  the  instrument, 
'  and  th(4'o  c:in  be  no  queslion  that  the  sou  who  purloined  and 
cohccal(»d  it  about  his  j^ei'son  for  fifteen  years  had  such 
knowledge.  Tho  Ciise  w:is  not  one  of  concealment,  within 
the  statute,  but  of  a  will  which  was  stolen  from  the  pei'sou 
who  was  the  proper  custodian.  Under  such  circumstances, 
aniple  relief  exists  at  law  against  the  wrongdoer,  and  the 
provision  considered  has  no  application :  (2  R.  8.  [Edm. 
ed.  j,  69,  §  63  ;  Ilm^ns  v.  Uarris,  26  N.  Y.,  433  ;  Sc/mltz  v. 
ScfiuUz,  35  id.,  653.)  Even  if  the  statute  could  bo  inter- 
preted as  covering  such  a  cjise,  William  certainly  would  be 
concluded  by  the  limitation  as  a  devisee  in  possession  of  tho 
will  for  the  period  of  fifteen  years  before  it  was  presented  for 
probate  and  over  five  years  after  he  became  of  age.  But  as 
to  both  plainlids,  under  these  circumstances  the  will  could 
not  allbct  the  title  acquired  by  a  bona  fide  purchiiser  for 
value  Irom  the  heirs  of  the  testator.  As  wo  have  seen,  a 
case  of  concealment  was  not  made  out,  and  hence  tho  plain- 
tiffs aro  not  within  the  exception  last  considered. 

Tho  result  must  be  that  the  limitation  contained  in  the 
statute  is  a  defence  to  the  claim  of  the  plaintiffs  under  tho 
testator's  will,  and  the  right  of  the  defendants  cannot  be 
aflected  thereby,  provided  title  was  lawfully  acquired  by 
Sherman  under  the  proceedings  in  chancery  for  the  sale  of 
the  land.  We  think  that  the  conveyance  to  him  transferred 
t^e  interest  of  the  plaintifis  in  the  premises.  It  is  insisted 
that  tho  plaintiffs'  title  Avas  not  divested,  and  several  grounds 
are  urged  against  the  validity  of  the  proceedings.  So  far  as 
the  will  is  concerned,  it  is  already  appai-ent  that  it  cannot* 
affect  the  rights  of  the  purchac«r  ;  and  in  this  respect  he 
must  be  regarded  as  having  acquired  title  tho  siime  as  if  the 
will  had  no  existence. 

It  is  said,  however,  that  the  com-t  had  no  jurisdiction 
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either  of  tho  pereon  or  the  subject-matter,  as  the  Btatute 
applies  only  to  an  hifuut,  and  tho  phiintifTs  never  did  apply, 
and  the  a[)plication  was  made  by  one  Joseph  Arnold,  who 
applied  in  his  own  name,  and  not  in  tho  name  of  the  infant. 
The  petition  is  by  Joseph  Arnold,  next  friend  of  the  infants, 
and  stilted  that  they  had  an  interest  in  the  premises.  This 
sufficiently  shows  that  tho  application  was  for  and  on  their 
behalf,  by  a  party  entitled  to  represent  them,  and  was  in 
conformity  with  the  provisions  of  the  statute.  (2  R.  S.,  194, 
§§  170,  175.)  It  is  a  sufficient  answer  to  the  objection  that 
the  proceedings  were  irregular  because  the  plaintiffs  did  not 
johi  it,  that  tho  statute  provides  that  application  may  be 
made  by  tho  next  friend  or  guardian,  and  does  not  require 
that  the  inliint  should  unite  in  the  petition  with  such  next 
friend  or  guardian.  Tho  rule  of  the  court  requiring  this  to 
be  done  if  the  infant  is  over  fourteen  yeai-s  of  ago,  is  a  mere 
regulation  as  to  the  practice  which  tho  court  has  tiie  power 
to  waive,  and  does  not  aifect  the  jurisdiction  of  tho  court 
where  there  has  been  a  substantial  compliance  with  the  law. 

It  IS  «aid  there  were  no  corroborating  affidavits,  as  was 
also  required  by  a  rule  of  tho  court.  This  also  may  be 
dispensed  with  by  the  court  itself.  No  particular  form  is 
required,  and  it  is  sufficient  to  confer  jurisdiction  on  the 
court  if  the  proceedings  are  in  conformity  with  the  general 
purposes  of  the  statute.  A  mere  departure  from  a  rule  of 
the  court  docs  not  impair  tho  validity  of  tho  proceedings. 
{(yiieilff/  v.  Iimff,  28  How.  Pr.,  408,  411,  413.) 

The  last  remarks  will  also  apply  to  the  objection  that  the 
petition  w^as  not  by  the  general  guardian,  and  does  not 
sliow  that  he  had  any.  The  master's  i*eport.  as  contained  in 
tho  record,  pui^ports  to  be  signed  by  him,  and  the  deed  was 
not,  we  think,  defective  because  it  was  signed  by  Jose^jh 
Arnold.  Tho  order  of  the  court  adjudged  that  Joseph 
Arnold,  tho  special  guardian,  should  execute  a  sufficient  con- 
veyance of  the  interest  of  the  infants,  naming  them.  It  did 
not  require  that  it  should  be  in  their  names,  although  such 
names  appear  in  the  deed  and  he  conveyed  as  their  8i)ecial 
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guurdhiii.  The  deed  was  ia  c()m[)liuiicc  with  the  dircctiou 
of  the  coiirt  and  was  sufficient.  The  authorities  cited  by 
the  appellant  are  not  adverse  to  thi3  iutei-pretutioii. 

Other  points  are  presented,  but  the  views  expressed  dis- 
po6iie  of  the  case,  and  a  consideration  of  them  is  not  required. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


iS  ^        The  Ikvinq  National  Bank,  Respondent,  v.  William.  L. 

Alley  et  al,  Apuellants. 

Under  the  provision  of  Ibc  statute  (1  U.  R.,  TG^j,  {  G),  pi-ovidin;;'  that  prom- 
issory notes  made  payable  to  the  onlcr  of  the  maker,  cr  of  a  fictitious 
person,  if  negotiated  by  him,  shall  have  the  same  validity,  as  against 
him  and  **  all  pei-sons  having  knowledge  of  the  facts,  as  if  payable  to 
bearer,"  the  facts  of  which  a  person  must  have  knowledge  in  order  to 
give  the  note  efficacy  as  against  him,  as  if  payable  to  bearer,  are 
simply  that  the  note  is  payable  to  the  oixlcr  of  the  maker  or  of  a  ficti- 
tious person. 

A  note  payable  to  the  order  of  the  maker,  therefore,  as  against  an  accom- 
modation indorser  having  knowledge  of  this  f:ict,  is  to  bo  considered  as 
if  payable  to  bearer;  and  is  valid,  although  negotiated  without  the 
indorsement  of  the  payee. 

It  tfsetJi^,  that  such  an  indorser,  as  against  a  lona  fide  holder,  would  be 
estopped  from  denying  knowledge  for  the  ])uri)osc  of  defeating  the 
note ;  as  the  fSact  appears  in  the  note,  and  he  will  not  be  permitted  to  say 
that  he  did  not  I'ead  or  know  the  contents  of  the  instrument  signed  by 
him. 

• 

(Submitted  December  19,  1S79  ;  decided  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Tenn  of  tho 
Supreme  Court,  in  the  firat  judicial  department,  affiiming  a 
judgment  in  favor  of  plaintiif,  entered  upon  the  repoi*t  of  a 
refcree. 

This  aetion  was  upon  a  promissoiy  note  made  by  defend- 
antHi 

The  facts  appear  sufficiently  in  the  opinion. 
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Sidney  S,  Harris^  for  appellants.  Before  the  statute 
respecting  notes,  made  payable  to  the  order  of  the  maker, 
such  a  note  as  that  in  suit  could  not  bo  no:rotiated  so  as  to 
make  the  second  indoi-ser  liable  without  ind()i*scment  by  the 
payee,  and  his  assuming  the  rcsponsibility  of  first  iiklorser. 
(Rayiwr  v.  Hoagland,  39  Superior  Cfc.,  11;  Stoddard  v.  Penr 
rmnanj  108  Mass.,  3G6;  Lanoaster  I^ational  Bank  y,  Taylor^ 
100  id.,  108;  Hedges  v.  Seehj,  9  Barb.,  214;  Harcop  v. 
Fisher,  10  C.  B.  [N.  S.],  19G;*  Smith  v.  Lusher,  5  Cow., 
688;  Tilcomb  v.  Thatnas,  5  Greenl.,  282;  McPhersrm  v. 
Thoyter,  Peakc's  N.  P.  C,  24;  Boitsanquet  v.  Anderson,  6 
Esp.,  43.)  In  such  case  the  transferee,  without  indorsement) 
obtains  a  mere  equitable  title,  i.  e.,  the  title  of  the  payee. 
(Hedges  v.^  Seely,  9  Barb.,  214;  Daniel  Nog.  Ins.,  553,  554; 
Bacon  V.  Bui'^iham,  37  N.  Y.,  614;  Central  Park  v.  Ilamr 
meU,  59  id.,  158;  Whistler  v.  Foster,  14  C.  B.  [N.  S.],  248; 
Oibson  V.  Miller,  25  Mich.,  355;  Lancaster  Ban/cv.  Taylor, 
100  Mass.,  18.)  Assuming  that  the  note  in  suit  is  not  to  bo 
treated  as  payable  to  bearer,  this  action  cannot  be  maintained 
on  the  ground  that  the  note  was  made  without  restriction. 
{Ilall  V,  Keiccomb,  7  Ilill,  416;  Bacon  v.  Bumham,  37  N,  Y., 
618.)  Defendants  as  second  indorsers  occupy  the  position 
of  sureties  for  Combes,  as  first  indorser.  [Bacon  v.  Buim- 
ham,  Grover,  J.,  619,  supra,)  The  payee  of  anoto  indorsed 
by  a  third  person  caimot  recover  against  such  indoi-ser,  and 
a  party  having  no  right  upon  a  note  himself  can  transfer 
none  to  another  knowing  all  the  facts.  {Jlerrieh  v.  Carman, 
12  J.  R.,  159;  S.  C,  10  id.,  224;  Tilman  v.  Wheeler,  17 
id.,  328;  Moore  v.  Cross,  19  N.  Y.,  227;  Bacon  v.  Bimi- 
ham,  37  id.,  614.)  Combes'  right  to  use  the  note  was  coupled 
with  the  restriction  that  the  note  be  indorsed  by  him  so  that 
defendants  might,  at  maturity,  take  up  the  note  and  recover 
against  Combes.  {Losee  v.  Bissell,  78  Pa.  St.,  459;  Gilbert 
V.  Finckbi?iier,  ,68  icl.,  213;  Fegenbust  v.  Lang,  28  id.,  193.) 
The  facts  do  not  bring  this  case  within  the  statute.  (1  R.  S., 
768  [m.  p.],  §  5;  3  id.  [5th  ed.],  68,  §  5).  It  was  error  to 
find  that  defendants  are  liable  on  the  note  without  the  indorsc- 
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meat  of  Combes.  (^3Ianzoi't  v.  lioberts,  4  E.  D.  Smith,  83; 
3  Kent,  78  [m.  p.]  ;  Collisv.  Emmett,  1  H.  Black,  313;  Benr 
nett  V.  Fcvrdli  1  Camp.,  130-180;  Maniort  v.  lioherts,  supra; 
Pcako^s  Add.  Cases,  146;  1  Pai-sous  on  Bills,  32,  33,  uote ; 
Mlnet  V.  Gibson,  3  T.  R.,  ^81;  S.  C,  1  H.  Biack.,  569; 
Collis  V.  FtmneU,  12  id.,  312;  Tuft's  Case,  Leach  Cro.  Law, 
206;  Hunter  v.  Blodgett,  2  Yeates,  480;  Foster  v.  ShaUwkj 
2  N.  H.,  416;  Flets  v.  Johnson,  3  Hill,  112;  Faimswarth  v. 
Drake,  lad.,  101;  Revised  Notes  to  1  R.  S.,  768,  §  6; 
Smith  V.  Lusher,  5  Cow.,  688;  Hooper  \.  Williams,  2Exch.y 
13;  Brown  v.  Be  WirUei^  17  L.  J.  Chy.,  270;  S.  C,  60  E. 
C.  L.  R.;  Gay  v.  Sander,  6  C.  B.,  336;  2  Danicrs  Neg. 
IiLstruineiits,  §  130,  note  ;  Story  on  Promissory  Notes,  §  16; 
Maniort  v.  Roberts,  4-E.  D.  Smith,  83;  2  Kent,  78  [m.  p.]  ; 
Hunter  v.  Jeffrey,  Peake's  Add.  Cases,  146;  Collis  v.  FinmetC, 
1  Black.,  313;  Minet  v.  Gibson,  3  T.  R.,  481;  Taltock  v. 
Harris,  3  id.,  174;  Hunter  v.  Blodgett,  2  Yeates,  480;  Faster 
V.  Shattuch,  2  N.  H.,  446;  Bennett  v.  Farrell,  1  Camp.,  130, 
180;   1  Parsons  on  Bills,  p.  32,  and  uote.) 

John  L,  Lindsay,  for  respondent.  Notes  made  pajrable 
to  the  order  of  the  maker,  or  to  the  order  of  a  fictitious 
person,  if  negotiated  by  the  maker,  have  the  same  effect, 
and  arc  of  the  same  validity  as  against  the  maker  and  all 
persons  having  knowledge  of  the  facts,  as  if  payable  to 
bearer.  (2  R.  S.  [6th  ed.],  1160.)  Under  this  act  the 
holder  is  entitled  to  recover,  notwithstanding  ho  received 
the  note  with  knowledge  of  the  circumstances.  (Edwards 
on  Bills  and  Prom.  Notes  [2d  ed.,  m.  p.],  130;  Cent.  Bank 
of  Brooklyn  v.  Lang,  1  Bosw.,  205;  Stevens  v.  Strong^  2 
Sand.  R.,  138;  Plits  v.  Johnson,  3  Hill,  112;  see,  also, 
WilMs  V.  Phoenix  Bank,  2  Duer  R.,  130;  Story  on  Bills, 
§  56,  and  cjuses  cited  :  Vin  v,  Lewis,  3  Term  R.,  183;  Chitty 
on  Bills,  158,  and  note;  Minet  v.  Gibson,  1  II.  Black,  569; 
affirmed  in  the  House  of  Lords  ;  Bigelow  v.  Cotton,  13  Gray, 
309.)  Assuming  that  the  note  in  suit  wjis  not  negotiable 
without  the  indoi-sement  of  Combes,  the  appellants  may  l>e 
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held  liablo  as  makers  or  guarantors.  (Griswold  v.  Blocuni, 
10  Barb.,  402;  i^/c/^fc/'cfev.  TFi^m;?//,  39  Barb.,  42;  1  Kcyes, 
676;  Cromwell  v.  Ihwiti^  40  N.  Y.,  491;  Edwiirda  on  Bills 
and  Proin.  Kotcs  [2d  cd.J,  239,  290;  Encui  v.  Smilhy 
7  Pick.  E.,  291;  Aymar  v.  Sheldon,  12  Wcud.,  443,  and 
C.  C;  Matthews  v.  Bhocome,  33  L.  J.  [Q.  B.],  213;  Penny  v. 
InniSj  1  Cr.  M.  and  E.,  439;  and  see  Ashjpitel  v.  Bvyon,  6 
B.  and  S.,  723;  32  L,  J.  [Q.  B.],  91;  33  id-,  328;  Dean  v. 
IMU  17  Wend.,  214;  Moore  v.  Cross,  19  N.  Y.,  223.) 

Eaul,  J.  On  the  24tli  day  of  April,  1876,  John  Combes 
made  a  note,  of  which  the  following  is  a  copy  : 

"  Nhiety  days  after  date.  I  promise  to  pay  to  the  order 
of  niy.sclf  seven  thousand  dollar's,  at  Irving  National  Bank, 
value  received.  JOHN  COMBES." 

The  note  was  indorsed  by  the  defendants  for  the  accora- 
riiodalion  of  Combs,  and  was  discounted  for  him  by  the 
plaiiitiir  without  his  hidorsemcnt.  Ho  became  insolvent 
Ijelbre  the  note  fell  duo,  and  tho  defendants  applied  to 
the  plaintiir  for  the  renewal  of  the  note,  upon  payment  by 
them  of  $1,000  thereon.  Thereupon  they  paid  the  i)hiintiff' 
one  thousand  dollars  and  gave  the  note  in  suit  for  the  bal- 
ance. They  now  claim,  in  defense  of  this  action,  that  at  the 
time  they  gave  this  note,  they  did  not  know  that  Combes 
had  not  indorsed  the  prior  note,  and  that  tlicy  were  not, 
therefore,  liable  thereon,  and  that  they  gave  this  note  under 
mistake  iu  that  respect. 

It  might  bo  sufficient  to  say  here  that  there  is  no  finding 
by  tho  referee,  nor  request  to  find  that  the  deicndiuits  did 
.  not  know  that  Combes  had  not  indoraed  the  prior  note,  or 
that  the}^  wero  imder  any  mistake  of  fact  when  they  gave 
this  note  :  suid  that  there  is  no  alieiration  m  the  ausswcr  that 
the  defendants  did  not  know,  when  they  ind(n-scd  the  prior 
note,  that  it  was  payable  to  the  order  of  the  makci*. 

But  the  plaintiff  obtained  a  perfect  title  to  tho  prior  note, 
-Nvithout  the  indorsement  of  Combes.  It  is  provided  in  tho 
Eevised  Statutes  (1  E.  S.»  768)  that  *'  notes  made  payaWo 


540  IsLVUtQ  National  Bank  d.  Allkt  et  al.  [Jan., 

Opiaioii  of  tlie  Court,  per  Karl,  J. 


to  the  order  of  Ibe  maker  thereof,  or  to  the  order  of  a  fic- 
titious ])crs>()ii,  nJiall,  if  iK^otiuted  by  the  maker,  have  tlie 
same  eiicct,  und  be  of  the  samie  validity,  as  against  the 
maker  and  all  pcj:soas  haviug  kiiowledge  of  tiie  £acts^  as  if 
[)ayable  to  l)earer," 

It  is  admitted  by  defcndaidf s  oonnsd  ibsA  the  prior  note 
must  be  treated  as  a  note  payable  to  bearer,  if  they  had 
*^  kuowicdge  of  the  iaots^  ivithm  tbe  ineauiiig  of  the  stat^ 
ute  ;  and  to  that  effect  aix)  the  decisious :  {/%te  v.  JcJinson^ 
3  Hill,  112;  Cea.  Bank  of  Bs^oMjpi  v.  Lcinj^  1  Bosw., 
205.)  Under  tliis  statute,  of  what  fiu^ts  must  a  |mi*ty  have 
knowledge,  to  make  him  liable  as  upon  a  uole  payable  to 
beai*cr,  after  the  note  has  been  negotiated  ?  Simply  that 
the  note  is  payable  to  the  order  of  the  maker  or  of  a  ficti- 
tious pei*son.  If  8o  payable,  the  name  of  the  payee  need 
not  be  iudoi:sed  thereon  before  negotiatioiu  It  must  then 
bo  tresilod,  without  such  indorsement,  as  a  note  payable  to 
Ix^arer.  In  this  case,  as  beforo  stated,  there  is  no  allegation 
in  the  answer  that  the  defendants  did  not  know,  when  they 
indorsed  th:it  note,  that  it  was  payable  to  the  order  of  the 
maker;  and  notwithstanding  the  imperfect  denial  of  the 
defendant.  Alloy,  as  a  witnetss,  the  referee  might  well  have 
found  that  he  did  have  such  knowledge,  and  we  may,  there^- 
fore,  assume  that  he  did  so  find. 

But^  under  the  circumstances  of  this  ease,  ttie  defendants 
would  not  be  permitted  to  deny  such  knowledge  for  tlie 
purpose  of  defeating  the  note.  That  it  was  payable  to  the 
order  of  the  maker,  was  plainly  written,  and  ihcve  could  be 
no  mistake  about  it.  Any  pei'i>on  reading  it  would  sec  that 
it  was  so  wriiteiL  Them  was  no  fraud  or  deee^jtion  prac- 
^ticed  upon  the  dcfcndiUits.  Under  such  cireumsbuicea  they 
<.'an  not  be  pennitted  to  say,  against  a  bona  fide  holder  of 
the  note,  that  tlicy  did  not  read  or  know  the  contents  of  the 
instrument  jsigncd  by  lliem. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affinnedL 
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The  "Mvtual  Lifb  Iksxtbaxce  Company  of  New  Yokk,  

TO    Ml 

RespondeDty  !/•  Camttj.a  Hunt,  a  lunatic,  et  al.,  Appel-         las  aai 
laats. 

It  scetns,  that  an  oH^fstion  entered  inta  by  an  insane  person  to  repay 
money  loaned;  of  which  he  had  tbo  bene&t,  is  valid  whci'e  the  lender 
acted  in  good  laithy  without  fiuud  er  cnfumess,  and  without  knowledge 
of  the  insanity  or  notice  or  infoinoBation  caUing*  for  inquii'y ;  and  aa 
action  is  maintainable  thereon.  / 

The  fact  that  the  boirower  waa  subseqaently,  upon  inquisition  taken, 
declared  to  be  insane,  doee  not  a£EiecVihe  right  to  recover. 

(Sabmitted  December  19,  1870  {;  decitled  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Tcnn  of  the 
Supreme  Court,  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff^  entered  ux)ou  a  decision  of 
the  court  on  trial  at  Special  Term.  (Reported  below,  14 
Hun,  169.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi.- 
cieutly  in  the  opinion, 

Robert  P.  ITarloiVy  for  api^ellants.  The  inquisition  is 
piinafiiGie  proof  of  iudwity  during  the  period  of  lime  covered 
by  it,  and  during  every  part  of  such  period.  (Greenleuf  on 
Ev.,  vol.  1,  §  55(>  [Rcdficld*s  12th  ed.] ;  Van  Dasen  v.  Sweety 
51  N.  Y.,  381;  Hm-e  y.  Deamer,  tt  Wend.,  4D7;  Hicks  y. 
Mursliall^  8  Hun,  327.)  It  is  [)resumptive  proof  agixinst 
all  pci'bons,  hicludiug  those  not  parties  or  privies  thereto. 
{Wadaioorth  v.  Shw^pstein,  8  N.  Y.,  392;  Goodell  v.  liar- 
rington,  3  T.  A  C,  345.)  It  threw  the  burden  on  the  plain- 
tiff to  prove  the  sanity  of  the  mortgagor.  {Goodell  v.  Har- 
rington,  3  T.  &  C,  345.)  TIio  plaintiff  is  bound  to  prove  that 
the  mortgagor  was  sane  at  the  very  time  the  mortgsige  was 
given.  {Jackson  v.  Van  Dusen^  5  J.  R.,  159;  Attorney- 
General  v.  Paimther,  8  Bro.  Ch.  R.  [Am.  ed.,  1844],  441, 
443,  445;  WAUev.  Wilson,  13  Ves.,  88;    Way-ingy.  Waring, 
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6  Mooix)  [Privy  Council],  ,341;  S.  C.  12  Jurist,  947;  IMi 
V.  Wcin'cn^  9  Vcs.  Jr.,  611;  1  Story's  Eq.  Jurisp.  [12lii  ecL], 
219,  §  222;  Ilavlland  v.  Hayes,  37  N.  Y.,  33;  Sheldm 
V.  Hudson  li.  It.  Co.,  29  Rirb.,  22G.)  The  burden  is  on 
the  plaiutiOr  tvi  show  that  tho  cyrpus  of  the  lunatic's  estato 
wjis  swelled  by  tho  loan.  (Lincoln  v.  Buckniaster,  32  Vt., 
652.)  Ill  dealing  with  any  pci'son  it  is  the  duty  of  both 
contracting  parties  to  use  care.  They  deal  at  their  jxjriL 
{Wadswarth  v.  Sharpslein,  8  N.  Y.,  393;  Seaver  v.  Phel-ps^ 
11  rick.,  304.)  The  plaintiif  could  not,  by  payhig  a  judg- 
ment against  Miss  Hunt,  or  by  paying  taxes  on  her  prop- 
erty, without  her  request  or  a  subsequent  promise  to  repay, 
constitute  tliemselves  in  any  sense  her  creditors.  [Beach  v. 
Vandinibnrg,  10  J.  R.,  3G1;  Wallkzlly.  Overseers  of  Mama- 
katimj,  14  id.,  87;  2  R.  S.  [Banks'  6th  cd,].  1094,  §  17.) 
Tho  mortgage  was  wholly  void  under  the  Revised  Stat- 
utes. (2  IL  S.  [Bank's  6th  ed.],  1094,  §  17;  Ingrahani 
V.  Baldivm,  9  N.  Y.,  45;  Van  Dusen  v.  Sweet,  51  id., 
381  ;  D(^.xtcr  v.  IML  15  Wall,  9.)  Even  if  tho  mort- 
giigo  is  only  voidable,  no  action  is  necessary  to  avoid  it 
(Story's  E(i.  Jur.,  vol.  1,  p.  224,  §  329,  and  citing  Jacobs  v. 
lUchards,  5  Do  G.  M.  &  G.,  55.)  Even  if  an  action  is 
bi*ought,  it  is  not  necessaiy,  in  order  to  maintain  it,  to 
tender,  or  pay  back,  the  consideration.  {Gibson  v.  Lqper^ 
6  Gray,  279.) 

Winchester  Britlon,  for  respondent.  The  finding  of  the 
justice  at  Special  Term,  that  the  lunatic  wtis  of  sound  mind 
when  the  loan  was  made,  has  abundant  evidence  to  support 
it,  and  is  conclusive  on  this  appeal.  ( Verplanck,  liec^v  v. 
Mefmber  N.  Y.  Ct.  of  Appeals,  7  N.  Y.  Weekly  Digest, 
397;  Paine,  Itec^r  v.  Jones,  Jf.  Y.  Court  of  Appeals,  8 
N.  Y.  Weekly  Digest,  14.)  An  executed  contract  made 
with  a  lunatic,  in  good  faith,  for  a  full  consideration, 
without  advantaije  taken  of  the  lunatic,  without  knowledire 
of  the  insanitv,  and  without  such  information  as  would 
lead  a  prudent  person  to  a  belief  of  tho  incapacity,  and  when 
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there  hud  been  no  finding  of  insanity  by  a  commission  de 
lunalico  inquirendo,  will  be  enforced  as  against  the  lunatic. 
{Lincoln  v.  jBuckmaster,  32  Vermont,  52;  In  the  Matter  of 
Beckwitli^  3  Hun,  443;  2  Kent*s  Commentaries,  51,  note; 
MaJtOiiesson  v.  McMahon,  38  N.  J.  L.,  536;  lieavai  v.  Jl/c- 
Donahl,  9  Exch.,  309;  23  L.  J.  Exch.,  94;  2  C.  L.  R.,  474; 
f*Sims  V,  jMcLure,  8  Richardson  Eq.,  286;  Dane  v.  Kirhwell^ 
8  Car.  &  Payne,  679;  Lancaster  Co.  Bank  v.  Moore,  78 
l*onn.  [5  St.],  407;  21  Am.  R.,  24;  Beah  v.  See.  10  Barr., 
56;  Addition  on  Contracts  [6th  ed.],  1033-4;  Ordronaux 
on  Insanity,  pp.  300,  301,  303  and  304;  Canfieldy.  Fair- 
batiks,  03  Biirb.,  461;  Brown  v.  JoddrelU  3  Car.  &  Payne, 
30;  Bagster  v.  Portsmouth,  5  B.  &  C,  170;  Elliott  v.  Ince^ 
7  De  G.  M.  and  G.,  475;  Alcock  y.  Alcock,  3  M.  &  G.,  268; 
Tarbuck  v.  Bispham,  2  Mces  &  W.,  2;  Frost  v.  Bevan,  22 
L.  J.  Ch.,  638;  ToMngr  v.  St^ens,  48  N.  IL,  133;  Mol- 
ton  V.  OamrouXy  2  Exch.,  501;  /i^  r§  Beah,  10  Barb.,  56; 
Lincoln  v.  Buckmaster,  33  Vt.  R.,  652;  Molton  v.  Camroux, 
2  Exch.,  501;  TT/Zcfer  v.  Weakley,  34  Lid.,  181;  Brown  v. 
Joddrell,  3  C.  &  P.,  30;  iTceY/  v.  iV/orfey,  9  Vcsoy,  478; 
Youuf/er  V.  Skinner,  1  McGulcr,  389;  MenkinSy,  Lightner, 
18  111.,  282;  i7i?/o/^  v.  /;ice,  7  Do  G.  M.  ife  G.,  475;  MoU(m 
V.  Camroxix,  2  Exch.,  501;  Wilder  v.  TFm^-fey,  34  Ind., 
181;  FwrZiee?  v.  Spencer,  2  Paige  Ch.,  153.)  When  the, 
contract  is  void  because  of  insanity,  it  is  only  M'hcn  one  ; 
has  wholly  lost  his  nndei-standing  —  is  absolutely  non 
compos  7nentis.  {Osterhout  v.  Shoemaker,  3  Denio,  37, 
note;  14  Barb.,  494;  Willard's  Eq.  Juris.,  675;  Blanchard 
y.Jfestle,  3  Denio,  37;  Jf^eillv.  3forleg,  9  Vesey,  478;  Xa/i- 
caster  Co.  Bk.  v.  Moore,  78  Pa,  St.,  40;  21  Am.  R.,  24; 
Odell  V.  Bucky  21  Wend.,  142;  Van  Deiisen  v.  Sweet,  bl 
N.  Y.  R.,  379;  Sozeoi*  v.  Shields,  23  K  J.  Eq.,  509;  Havey 
V.  Hobson,  53  Me.,  256;  Miller  v.  Craig,  36  III,  109; 
Speers  v.  SeweU,  4  Bush.,  239;  DenneC  v.  Dennet,  44  N. 
IL,  531;  Rippy  v.  Gaunt,  4  Fred.,  443.)  As  to  an  obliga- 
tion before  inquest  found,  though  the  lunatic  be  foond 
thereby  to  have  been  insane  without  lucid  intervals,  from 
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a  period  anterior  to.  the  obligation,  the  finding  is  preeump- 
tive  evidence  of  insanity  6nly,  and  that  it  is  evidence  at  all 
is  an  exception  to  the  rule,  that  persons  not  parties  to  the 
proceedings  are  not  affected  thereby,  being  res  irUei*  alios 
acta^  the  reason  of  the  exception  l)eing  the  supposed  pulv 
licity  of  the  proceeduigs.  [Jackson  v.  King,  4  Cow.,  217; 
Hart  V.  Dearnev,  6  Wend,,  497;  Griswold  v.  Miller,  15 
Barb.,  520;  Willard's  Eq.  Juris.,  199;  Ho7jt  v.  Adee,  3 
Lansing,  173;  Faulder  v.  Silk,  3  Camp.,  12(5;  Banker  v. 
Banker,  G3  N.  Y.  K.,  409;  Goodell  v.  Harrington,  3  N.  Y. 
Supr.  Ct.  R,  345;  ^eill  v.  Morley^  9  Vcscy,  478;  In  re 
Palmar,  4  How.  Pr.,  34;  Hutchinson  v.  Zandt,  4  Rawle, 
234;  2  Kent's  Com.,  450;  Bane  v.  Kirkwell,  8  Car.  & 
Payne,  679;  Pearly.  McDowall,  3  J.  J.  Mui^sh,  658;  Jack- 
son V.  Gamaer,  2  Cow.,  552;  Bexter  v.  Hall,  15  Wallace, 
9;  Waite  v.  Maxwell,  5  Pick,,  217;  Rask  v.  Te-iUon,  Ken- 
tucky Ct.  of  Appeals  [Alb.  Law  J.],  340;  Banker  v. 
Banker,  63  N.  Y.,  413;  Van  Beusen  v.  Sweet,  51  N.  Y.  fi., 
878. 

Daxport'H,  J.  The  action  is  for  the  foreclosure  of  a 
bond  and  mortgage,  dated  April  23,  1870,  and  then  execu- 
ted by  the  defendant  Hunt  for  the  purpose  of  secfuring  to 
the  plaintiff  the  |)ayment  of  $4,000,  on  the  1st  of  Septem- 
ber, 1871.  The  complaint  shows  that  interest  was  paid  on 
tlie  1st  of  jNIarch,  1871,  but  default  made  in  September 
following;  that  in  December,  1871,  the  defendant  Hunt 
•  was  adjudged  a  lunatic,  and  Arnold  II.  Wagner  uppointcd 
committee  of  her  peraon  and  estate.  He  was  made  co-defend- 
ant with  her;  and  in  her  behalf,  and  by  way  of  defense  alleges 
'*  that  at  the  time  of  the  execution  of  the  bond  and  mortgage 
she  \\{\s  a  lunatic,  and  incapable  of  making  or  executing  them." 
The  issue  thus  presented  was  tried  before  a  careful  mid  expe- 
rienced judge  at  Special  Term  and  he  found  as  a  fact: 
"That  at  the  time  of  the  execution  and  deliveiy  of  the 
bond  and  moi*tg:ige,  the  said  Camilla  Hunt  was  of  sound 
mind,   and    was  capable   of    making    and  executing  eaid 
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bond  und  mortgage,"  and  ordered  judgment  in  oecordanoe 
with  the  prayer  of  the  complaint  The  finding  is  well  war- 
ranted by  the  evidence,  and  u^on  this  ground  alone,  we  shotild 
be  required  to  affirm  the  judgment. 

But  the  learned  court  at  General  Tenn  went  beyond  it, 
and  for  the  purposes  of  the  appeal  assumed,  without  deciding, 
the  contrary  of  tho  finding  to  be  the  truth,  yet  held,  that  as 
the  case  presented  a  contract  executed  upon  a  valuable  con- 
sideration, of  which  the  lunatic  bad  the  benefit,  made  by  tiio 
plaintiff  "  in  good  fuith,  without  fraud  or  unfairness,  without 
knowledge  of  the  Insanity,  and  without  notice  or  infoimation 
calling  for  enquiry,"  that  the  plaintiff  was  entitled  to  recover. 
The  correctness  of  this  conclusion  is-  strenuously  assailed  by 
the  learned  counsel  for  the  appellant,  but  both  upon  princi- 
ple and  authority  we  think  it  must  be  sustained.  Upon 
principle  because  the  plaintiff's  money  was  had^  by  the 
defendant,  appropriated  to  her  use,  and  thus  tended  to 
increase  the  body  of  her  estate,  and  although  in  some  cases  a 
man  may  now,  ilotwithstanding'the  old  common  law  maxim 
to  the  contrary  {^Beverhfa  Casey  2  Coke's  R.,  568,  pt  4, 
123,  6),  "be  admitted  to  stultity  himself,  "  yet  he  cannot  do 
so  to  the  piTJudice  of  othera,  for  he  would  thus  make  his 
own  misfoilune  an  excuse  for  fraud,  and  against  that 
the  doctrine  of  the  maxim  stands  unaffected  by  any  excep- 
tion. (1  Story's  Eq.  Jurs.,  §  226.)  In  this  case  the  loan 
was  made  in  the  ordinary  course  of  business ;  it  was  a  fair 
and  reasonable  transaction ;  the  defendant  acted  for  hereelf, 
but  with  the  aid  of  an  attorney;  if  mental  unsoundness 
existed,  it  was  not  known  to  the  plaintiff,  and  the  parties 
cannot  now  be  put  in  statu  qico.  The  defendant  was  there- 
fore properly  held  liable 

Very  much  in  point,  and  upon  circumstances  similar  to 
those  above  stated,  was  Molton  v,  Camroux  (2  £xch. 
[Welsby,  H.  &  G.],  487),  affirmed  in  error,  4  id.,  17.  Con- 
ceniing  it,  the  chancellor  in  Elliott  v.  Ince  (7  DeG.,  M.  & 
G.  [56  Eng.  Chy.J,  487),  says  :  '»The  principle  of  that  case 
was  very  sound,  viz. :  that  an  executed  contract,  when  par- 
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tioB  have  been  dealing  fairly,  and  in  ignorance  of  the  lunacy, 
shall  not  afterwards  be  set  aside;  that  was  a  decision  of 
necessity,  and  a  contrary  doctrine  would  render  all  ordhiary 
dealings  between  man  and  man  unsafe.''  And  so  it  has 
been  held,  and  like  contracts  enforced  upon  the  same  prin- 
ciple, in  repeated  instances,  in  the  couils  of  this  and  other 
States.  (^Loomis  v.  JSpencer^  2  Paige,  153;  In  the  Matter 
of  Beckwit/i^  3  Hun,  443;  Canjield  v.  Fairbanks^  03  Barb. 
461;  Lancaster  County  Bank  v:  Moore,  78  Ponn.  St.,  4G7; 
Wilder  V.  Weakley,  34  Ind.,  181;  MaUtiiessen  £  Co.  v. 
McMaJion,  38  N.  J.  Law,  536;  Behrena  v.  McKenzie,  23 
Iowa,  333.)  These  cases  stand  on  the  maxim  '*  that  he  who 
seeks  equity,  must  do  equity,"  and  it  is  applicable  to  the  case 
in  hand  ;  for  the  defendant  seeks  to  deprive  the  plaintiff  of 
its  remedies  to  enforce  the  security  while  she  retains  the 
benefit  pf  the  contract.  This  is  so  phiinly  inequitable  and 
unjust  as  to .  render  a  f uither  discussion  unnecessary.  Nor 
does  the  fact  that  the  borrower  was  subsequently  upon 
inquisition  taken,  declared 'to  ije  insane,  alter  the  result. 
Such  proceeding  has  no  effect  upon  a  contract  made  without 
notice,  and  on  the  faith  of  the  pitssumption  that  the  person 
contracted  with  was  of  competent  understanding. 

Tiie  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  W.  Eighmy,  Plaintiff  in  Error,  v.  The  People  of 
THE  State  of  New  York,  Defendant  in  Error. 

A  writ  of  error  in  a  criminal  case  biings  up  for  review  only  questions  of 
law  raised  by  exceptions  proi>erly  taken  upon  trial. 

Ko  exception  lies  to  a  refusal  to  postpone  a  ciiminal  trial  by  reason  of  the 
absenoe  of  witnesses. 

An  indictment  charged  perjury  in  testimony  given  by  the  accused  before 
a  referee,  in  a  case  where  a  reference  was  ordered  on  default,  a  decision 
had,  and  judgment  rendered.  The  testimony  was  in  reference  to  the 
loss  of  a  will ;  there  was  no  question  as  to  its  execution.    The  accosetl 


1880.]  EiaHMT  V.  The  People.  547 


statement  of  case. 


moved  to  postpone,  upon  afiidavitt  that  two  material  vitnessee  were 
absent ;  one  of  whom  was  a  subsciibing  witness  to  the  will ;  the  other,  it 
was  alleged,  was  acquainted  with  a  witness  for  the  people.  It  was  not 
alleged  that  a  subpoena  had  been  taken  out,  or  any  efibj't  mode  tosecui'e 
their  attendance.  The  motion  was  denied.  Held,  that  if  the  question  as 
to  the  i*efusal  to  postpone  was  reviewable  hei-e,  thei*e  was  no  en'or. 

Also,  heldf  that  the  accused  was  not  entitled  to  a  postponement  on  the 
ground  that  a  civil  action  was  pending,  invohing  the  facts  in  I'efei'ence 
to  which  the  alleged  perjury  was  committed. 

The  indictment  did  not  allege,  in  terms,  the  commencement  and  pendency 
of  the  civil  action ;  It  charged  that  a  referee  was  duly  appointed  in  an 
action  then  pending  in  the  Supreme  Court  of  this  State,  naming  the 
parties,  ffeldf  that  this  was  a  sufficient  avei*ment  to  show  that  the  court 
had  juinsdiction  of  the  parties. 

The  indictment  chai'ged  that  the  referee  was  **  duly  and  legally  appointed 
in  the  action"  by  a  justice  of  said  court,  "by  an  oinier  duly  made  *  *  * 
in  said  action  at  the  chambei's  of  said  justice ;  **  also  that  the  referee  was 
**  duly  authorized  and  qualified  to  perform  the  duties  of  that  office.  **  It 
was  objected  that  the  indictment  was  defective,  as  it  did  not  stat^that 
the  order  of  i-eference  was  made  by  the  court,  but  set  up  an  ex  parte 
chamber  order.  Held,  untenable ;  that  it  was  to  be  presumed  the  jus- 
tice acted  in  accordance  with  law,  ami  as  he  had  a  right  to  hold  Special 
Tei*m  at  his  chambers,  and  as  the  appointment  w^as  alleged  to  have  been 
lawfully  made,  the  legitimate  infei*ence  was  that  the  oitier  was  made  at 
Special  Term. 

It  is  not  necessary,  in  an  indictment  charging  jpeigury  committed  before  a 
coui't  of  general  jm'isdiction,  te  set  out  all  the  facts  showing  juinsdiction ; 
an  avei*ment  that  the  court  .had  sufficient  and  competent  authority  to 
administer  the  oath  will  suffice. 

Geston  v.  People  (4  Lans.,  487),  distinguished. 

Also,  held,  that  proof  of  the  entry  of  the  order  of  reference  was  not  required, 
the  granting  of  the  order  gave  the  referee  jurisdiction. 

Bonner  v.  McPkail  (31  Barb.,  107),  distinguished. 

The  testimony  of  the  prisoner,  which  was  idleged  to  be  false,  was  to  the 
effect  that  one  A.  had  tdd  him  that  he  had  taken  charge  of  all  of  the 
papei's  of  the  testater  after  his  decease,  and  in  moving  them  lost  the 
will ;  that  he  had  requested  A.  to  make  an  affidant  of  such  fact,  which 
he  did.  The  prosecution  was  allowed  to  prove,  under  objection  and 
exception^  that  the  testator  in  his  life-time  burned  a  paper  resembling 
tlfe  will,  he  declaring  at  the  time  that  it  was  his  will,  and  stating  its 
provisions  and  his  reason  for  destroying  it.  Held,  no  error ;  that  the 
declarations  were  competent,  as  pai*t  of  the  res  gestCB. 

Bat,  held,  thai  evidence  of  declaa'ations  of  the  deceased,  made  after  the 
alleged  destmction  of  the  will,  were  incompetent. 

Also,  held,  that  it  was  competent  for  the  prosecution  to  show  that  when  A. 
signed  the  affidavit,  sworn  to  by  him,  he  was  imposed  upon  by  the 
piTSoner,  hs  substituting  it  for  another  A,  had  heard  i-ead,  which  did  not 
contain  the  clause  in  question. 
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Also,  Jieldf  that  the  judgment-i-oU  in  the  civil  action  was  competent  evi- 
dence. 

Aldo,  held,  that  a  refos;^  of  the  court  to  compel  the  district-attorney  to 
fiiniish  to  the  prisoner's  connsel  all  the  evidence  befoi*e  the  grand  jury- 
was  not  error  ;  that  it  was  a  matter  within  the  disci^tion  of  the  court. 

(Argued  December  4, 1879 ;  decided  January  13, 1880.)  t 

Error  to  the  Gcueral  Temi  of  the  Supreme  Coiiii;,  in  the 
third  jiidicial  dcpaitmeut,  aflBnuii:g  a  judgment  of  the  Court 
of  Sessions,  in  and  for  the  county  of  Saratoga,  entered  upon 
a  verdict  convicting  the  pkuutiff  in  error  of  the  crime  of 
perjury. 

The  indictment  charged  :  **  That  heretofore,  to-wit.,  on 
the  fii-st  day  of  May,  in  the  year  of  our  Lord  ono  thousand 
eight  hundred  and  seventy-eight,  at  the  town  of  Milton,  iu 
the  county  of  Saratoga  and  State  of  New  York,  before 
James  W.  Verbcck,  Esq.,  then  and  there  being  a  referee 
duly  and  legally  api3ointed  in  an  action  commenced  and 
then  pending  iu  thj  Supreme  Court  of  the  State  of  New 
York,  in  which  ono  John  W.  Eighmy  was  plaintiif,  and 
Albert  Eighmy  and  Alfred  Ei^miy,  Jr.,  were  defendants, 
by  Hon.  J.  S.  Landon,  one  of  the  justices  of  said  court  in 
and  for  the  State  of  New  York  aforesaid,  by  an  order  duly 
made  on  the  twenty-sixth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-eight,  in  said 
action,  at  the  chambers  of  Hon.  J.  S.  Landon  aforesaid,  at 
the  city  of  Schenectady,  hi  the  State  aforesiiid,  in  and  by 
which  said  order  the  said  James  W.  Verbeck  was  appointed 
fis  a  referee  to  take  proof  of  all  the  material  facts  alleged  in 
the  complaint  in  said  action  and  make  a  i-epoil  of  the  same 
to  the  said  Supreme  Court  thereon,  and  being  then  and 
there  duly  authorized  and  qualified  to  execute  the  duties  of 
the  office  of  said  referee,  and  being  then  and  there  duly 
sworn,  *  *  »  the  mattei*s  referred  to  iu  and  by  said 
order  then  and  thei-e  came  on  to  l>e  heard." 

The  indictment  also  chai-ged  in  substance  that  upon  taking 
said  proof  before  said  referee  said  John  Eighmy  was  sworn 
in  due  form  of  law,  by  and  before  said  referee,  as  a  witness ; 
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that  it  was  a  material  question,  in  taldug  the  proofs,  as  to 
whether  Alfred  Eighmy,  the  father  of  said  John  W,  Eighmy, 
duly  made,  published  and  declait}d  his  last  will  and  testa- 
ment in  the  words  and  figures  as  set  forth  in  said  complaint,  ' 
and  whether  such  will  was  in  existence  at  the  time  of  the 
death  of  siiid  Alfred  Eighmy ;  that  said  John  W.  Eighmy, 
as  such  Avitness,  for  the  purpose  of  obtaiiung  a  judgment  in 
said  action  establishing  such  will,  did  willfully  and  corruptly 
testify  that  he  was  in  the  year  1876  requested  by  said 
Alfred  Eighmy  to  make  a  copy  of  a  will  made  by  him 
Februaiy  9,  1876,  a  copy  of  which  was  set  out  in  said  com- 
plaint ;  that  said  Alfred  Eighmy,  Jr.,  told  him  in  J^ebruary, 
1878,  that  he  had  taken  charge  of  all  of  the  private  papers 
of  the  raid  Alfred  Eighmy,  and  in. moving  them  had  lost 
some  of  them,  and  among  them  the  said  will ;  that  he 
requested  the  said  Alfred  Eighmy,  Jr.,  to  make  affidavit  to 
that  fact,  to  be  used  in  establishing  such  will  as  a  lost  will, 
whei'cas,  in  tiiith,  the  sjiid  John  W.  Eighmy  was"  not  so 
requested  to  make  a  copy  of  such  will,  and  was  not  so 
informed  by  Alfred  Eighmy,  Jr.,  nor  was  the  latter  requested 
to  make  such  an  affidavit ;  and  whereas  said  will  was  not  in 
fact  lost,  but  was  revoked  and  destroyed  by  the  said  testator 
in  his  life>time. 

When  the  case  was  moved  for  trial,  the  prisoner's  counsel, 
before  a  jury  wiis  empaneled,  naoved  the  court  to  order  the 
district  attorney  to  disclose  what  evidence  was  produced 
before  the  grand  jury,  and  whether  any  other  evidence  was 
produced,  save  such  as  had  been  furnished  the  prisoner,  and 
to  furnish  said  counsel  with  such  further  proofs  and  evi- 
dence, il*  any,  with  a  view  of  moving  to  qu^h  the  indict- 
ment,  on  the  ground  that  there  was  not  sufficient  evidence 
before  the  grand  jury  to  justify  it.     The  motion  was  denied. 

The  prisoner's  counsel  then  moved  for  the  postponement 
of  the  trial  upon  the  ground  that  a  civil  action  was  pending 
involving  the  question  to  be  tried  under  the  indictment,  in 
which  case  the  prisoner  was  a  necessary  and  material  wit. 
uess,  and  also  on  the  ground  of  the  absence  of  two  material 
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witnesses.  The  affidavit  on  which  the  motion  was  founded 
alleged  the  [tendency  of  the  civil  action  in  wliich  the  testi- 
mony was  given,  charged  to  be  false ;  also,  that  two  wit- 
*  nesses  named  were  necessary  and  mateiiaL  One  of  them,  it 
was  alleged,  was  a  subscribiHg  witness  to  the  will ;  the  other 
was  acquainted  with  one  of  tlie  witnesses  for  the  pro:ijecution. 
The  affidavits  did  not  state  that  any  eflorts  had  been  made 
to  procure  the  attendance  of  these  witnesses.  The  motiou 
was  denied. 

After  the  opening  of  the  case  to  the  jnry  on  the  part  of 
the  prosecution,  the  prisoner's  counsel  asked  the  couii;  to 
direct  an  acquittal,  on  the  ground  that  the  indictment  did 
not  allege  the  commencement  and  pendency  of  any  action  in 
the  Supreme  Court,  or  the  natm*e  of  the  action,  so  that  it 
could  appear  why  or  how  the  evidence  given  by  the  prisoner 
was  material ;  that  the  referee  did  not  apj^ear  to  have  been 
appointed  by  the  court,  but  by  an  ex  parte  chamber  order. 
The  motion  was  denied,  and  said  counsel  duly  excepted. 

The  judgment-roll  in  the  civil  action  was  offered  in  evi- 
dence.    This  wag  objected  to.     Objection  overruled. 

The  further  facts  appear  sufficiently  in  the  opinion. 

F.  Fish^  for  plamtiff  in  error.  For  the  purpose  of  a  con- 
viction for  perjury,  the  controverted  oath  of  the  prisoner 
must  be  met  by  one  credible  witness,  who  is  free  from  pre- 
judice or  pailiality  ;  and  ftis  testimony  must  be  corroboi*ated 
by  tangible  fects  and  circumstances  substantially  equivalent 
to  an  additional  witness.  {WoodI>ecJc  v.  Keller^  6  Cow.,  118.) 
A  refusal  to  postpone  the  trial  of  an  indictment,  when  good 
cause  is  shown,  will  be  received  as  matter  of  law  by  this 
coui-t.  {People  v.  Vennilyea^  7  Cow.,  383;  Ogden  v.  Payne^ 
5  id.,  15;  Hooker  y.  Roge^'s^  6  id.,  577;  Onderdonk  v.  Pau- 
leti,  3  Hill,  323;  3  Howard,  49;  3  Wharton  [7lh  ed.j,  §§  3036, 
3037.)  An  indictment  for  perjury  ought  not  to  be  prose- 
cuted during  the  pendency  of  a  civil  action,  in  which  the 
alleged  false  oath  was  taken,  and  involving  the  truth  or 
falsity  of  the  oath.     (2  Wharton  [7th  ed.],  §  2280;  What- 
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ton  Anier.  Cr.  Law  [6th  ed.],  vol.  8,  §  2280;  Pe^  cm 
Crimes  [6th  Amor,  ed.],  6$4,  §  3188;  Rus.  on  Cr.  [6th 
Amer.  ed.],  654,  §  3188;  People  v.  Dickinaon,  6  P.  J., 
164.)  It  Bhoiild  appear  on  the  face  of  an  indictment  for 
pcijury  that  the  alleged  false  testimony  was  material  to  the 
determination  of  the  question  upon  which  it  was  given. 
(Geston  v.  The  People,  4  Lans.,  487.)  An  oath  or  affirma- 
tion, upon  which  perjury  is  assigned,  must  be  taken  before 
a  competent,  jurisdiction,  and  must  be  so  declared  in  the 
indictment.  (/?.  v.  Aglett,  1  Term.  Rep.,  69;  Bonner  v. 
McPhail,  31  Barb.,  107;  State  y.  Plummer,  50  Maine,  217; 
State  v.  Marshall,  47  Mo.,  378;  People  v.  Marcellus,  32 
111.,  499.)  The  referee  in  the  case,  in  which  the  prisoner 
was  sworn,  could  only  be  lawfully  appointed  by  the  court. 
(Code,  ^§  1013,  1014,  1015.)  The  order  of  reference  must 
1)0  made  by  the  court  and  actually  entered,  before  the  referee 
hiis  jurisdiction  to  administer  an  oath.  (Jionner  v.  McPhaU^ 
31  Barb.,  107.)  At  the  time  the  prisoner  was  sworn  before 
the  referee  no  order  of  reference  had  been  entered,  and  the 
motion  in  arrest  should  have  prevailed.  (31  Barb.,  107; 
Hunt  V.  Wallace,  6  Ch.  Rep.,  371 ;  Pecfple  v.  Cook,  2 
Roohn,  12;  2  Storhil  Cr.  Ev.,  622;  Rosooe  Cr.  Ev.  809, 
810,  814.)  A  motion  in  arrest,  for  error  apj^earing  on 
the  face  of  the  record,  may  be  reviewed  on  writ  of  error. 
{Pecple  V.  Allen,  43  N.  Y.,  28;  2  Burrow's  R.,  1127.)  A 
motion  to  quash  will  prevail  When  it  appears  tliat  the  evi- 
dence given  before  the  grand  jury  is  inadequate  to  support 
it.     {People  V.  Pesturblatt,  1  Abb.  Pr.  R.,  268.) 

NcUhaniel  C.  Moak^  for  defendant  in  error,  A  writ  of 
error  only  brings  up  the  record  and  proceedings  upon  the 
trial,  and  not  what  occurred  before  or  after  the  trial.  {Peo- 
ple V.  Casey,  72  N.  Y.,  393,  396,  397;  Hunt  v.  People,  8  N. 
Y.  Weekly  Dig.,  431;  19  Alb.  L.  Jour.,  95,  Court  Appeals; 
People  V.  Thompson,  41  N.  Y.,  145;  Gaffneyy.  People, 
50  id.,  416,  425,  426;  Donahoe  v.  People,  56  id.,'  208,  211; 
WiUia  V.  People,  32  id.,  720-723;  2  R.   S.,  741,  ^  20;  2 
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Edm.  St,  766;  People  y.  McCann,  6  Park.,  290;  2.B.  S-, 
736,  §  21;  2  Edm.  St.,  760;  Oaffney  v.  People,  50  N.  Y;, 
416,  425,  426.)  The  question  as  to  whether  the  trial  eourt 
properly  exercised  its  discretion  in  granting  or  refusing  a 
continuance  cannot  be  reviewed  on  writ  of  eiTor.  {Com.  v, 
Donavan,  99  Alass.,  426,  426;  Com.  v.  Drai:e,  124  id.,  24.) 
No  harm  was  done  to  plaintiff  in  error  on  acooimt  of  tiie 
absence  of  the  witness  Livermore.  {People  v.  Gonzales,  35 
N.  Yi,  60;  Worsly  v.  Biaset,  3  Doug.,  58.)  Hiere  were  suffi- 
cient allegations  in  the  indictment  of  appointment,  authority 
and  juiTsdiction  in  the  refqree.  (Peopfe  v.  Golden,  3  Parkei:, 
330;  People  Y.  Poivers,  6  N.  Y.,  50,  52;  Bennac  v.  People,  4 
Barb.,  35;  lieffina  v.  Lawkr,  6  Cox  Cr.  Cas.,  187;  LaveyY. 
Queen,  5  id.,  269.)  The  remainder  of  the  allegations  or  state- 
ments were  surplusage,  and  are  required  by  statute  to  be  dis- 
regarded. (2  R.  S.,  728,  §  52,  sub.  4;  2  Edm.  St.,  751; 
People  V.  Phelps,  6  Hun,  401,  412,  423,  424;  People  v. 
Phelps,  6  id.,  436.)  If  the  court  actually  makes  an  order  it  is 
valid  as  such,  evcti  though  it  be  not  evidenced  by  any  written 
order^  {Wheeler  v.  Palconer,  7  Sob.,  45,  49;  People  v.  Cen- 
tral City  Bank,  53  Bai'b.,  412;  B^gina  v.  Justices,  9  Best  k 
Smith,  288;  Clarke  v.  Tyne,  etc.,  L.  B.  [3  C.  P.],  230.)  A 
mere  fidlure  to  enter  the  order  in  the  cler^^'s  office  does 
not  affect  its  validity  or  render  it  invalid.  {McKinley  v. 
Weber,  37  Wis.,  280,  284,  285.)  The  alleged  variance  was 
immaterial.  {Harris  v.  Peofple,  64  N.  Y.,  148,  154.)  The 
will  not  being  found,  it  waspraper  to  account  for  its  absence 
and  show  its  destruction  by  the  testator.  What  he  said 
was  a  paii}  of  the  transaction  itself,  and  showed  his  intent 
to  destroy  the  will.  {Adams  v.  AngeU,  5  Ch.  Div.,  634; 
22  Eng.  Rep.,  369;  Waterman  v.  Whitney,  11  N.  Y.,  157, 
162;  Betis  v.  Jacksm,  6  Wend.,  173;  Gihbs  v.  Huyler,  41 
N.  Y.  Sup.  a.  R.,  190;  Mass.,  etc,,  63  N.  Y.,  190-194; 
Jackson  v.  Kniffin,  2  J.  Rt,  8.1,  in  Z,  American  Decisiox^, 
»95;  Bibb  v.  Thomas,  2  W.  BL,  1044;  Doe  v.  Perkes,  3 
Barn.  &,  Aid.,  489;  Dany.  Brown,  4  Cow.,  483;  I*eoj)lev. 
Davis,  56  K  Y.,  102;  1  GroeuL  £v.  [13th  ecLJ,  ^^  198,  109; 
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Hunter  v.  T/ie  Stale,  40  N.  J.  Law  Bep.,  493;  40  id.,  527- 
S30,  534-640;  Phillips  on  Ev.  f  1  PhiL  on  Ev.,  Cow.  &  HilVs 
and  Edwmd's  notes,  ed.  1868],  185;  note  80  of  Cow.  & 
Hill's,  and  Edward's  notes  on  Phillips  on  £v.  [1  Phil,  on 
Ev.,  ed.  1868],  150;  Wood's  notes  to  Best  on  the  Law  of 
Ev.  {2  Best  Ev.,  ed.  1876],  876 ;  Antaugua  CaurUy  v. 
Davis,  32  Ala.  [RioB,  C.  J.],  703;  Pitta  v.  Burrow^,  6  Ala., 
733;  State  v.  Howard^  32  Verm,,  380;  Regina  v.  Edwards, 
12  Cox  C.  C,  230;  see,  also.  West  v.  Price's  Heirs,  J.  J. 
Mai-sh,  380;  Biumll  v.  Frisbee,  19  Coun.,  206,  208-211; 
Tliird,  etc,  v.  Hall,  1  Bazct^r  [Tenn.],  479;  A/iemr.  Good- 
speed,  72  N.  Y.,  108;  Stiles  y.  State,  57  Geo.,  184;  Bar- 
tliolemy  v.  People,  2  Hill,  248.)  The  law  presumes  that  a 
will,  not  found  by  the  proper  persons  after  death  of  the  tes- 
tator, was  destroyed  hy  \x\m  animo  revocandi.  {Knajypy. 
Knapp,  10  N.  Y.,  276;  16  Eng.  Bep.,  544.)  The  court 
properly  sustained  the  people's  objection  to  the  offer  to 
prove  the  alleged  declarations  of  the  testator  to  witness 
Merrick.  They  did  not  accompany  any  act  of  the  testator, 
and  were  not  admissible  as  res  gestae.  {People  v.  Davis,  56 
N.  Y.,  102;  Waterman  v.  Wliitney,  11  id.,  157;  1  Gi-eenl. 
Ev.  [13th  ed.],  §  110;  Dos  y.  Palmer,  17  Q.  B.  [71  En^r. 
Law  and  Eq.],  164;  Swift  v.  Mass,,  etc,  63  N.  Y.,  193, 194; 
1  Gi-eenl.  Ev.,  §  110;  FeUy.  Amidon,  43  Wis.,  467;  Soven- 
son  v.  Dundas,  42  id-t  642;  Lund  v.  Lynesborauffh,  9  Cush., 
36;  Jfeek  v.  Price,  36  Miss.,  261-265;  Fnos  v.  IkOtle, 
8  Conu.,  250;  Dawson  v.  Hall,  2  Mich.,  390,  393.)  It  was 
proper  to  prove  the  appointment  of  the  administrators. 
(16  Eug.  Bep.,  544,  note  and  cases  cited;  JoJm  Hancock, 
etc.,  V.  Moore,  34  Mich.,  41;  Sewell  v.  Cohoes,  11  Hun, 
626,  offUmed  7  Weekly  Digest,  571;  John  Hancock  MiUual, 
etc,  v.  Moo9'e,  34  Mich.,  41.)  Where  a  party  attempted  to 
obtain  false  testimony,  that  fact  may  be  proved  as  evidence 
of  guilt,  for  it  is  to  be  presumed  an  innocent  party  would 
not  do  so.  {Adams  v.  Peopfe,  9  Hun,  89^  94,  95;  Collins 
v.  Commonwealth^  12  Bush  [Ky.],  271,  272;  Mm^gan  y. 
Frees,  15  Barb.,  352;  Smith  v.  JVeufton,  84  III.,  15;  Green 
SiCKELs— Vol.  XXXIV.       70 
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V.  Town  of  WboMwy,  48  Vt,  5;  1  GreeiiL  Ev.,  §  459; 
I  Bish.  Cr.  Law  [6th  ed.],  §  468;  Kenter  v.  State,  45  Ind., 

178,  179;   Com.  v.  W ,  3  Pittsburg  Rep.,  462,  466, 467.) 

It  is  true  that  the  law  requires  more  than  what  is  equivaleut 
to  the  testimony  of  one  witness,  but  it  does  not  requii'e  more 
than  the  testimony  of  one  witness  and  some  additional  cor- 
roboration. (1  Greenl.  Ev.,  §  257;  Hopkins  v.  Smithy 
3  Barb.,  602;  People  v.  Burden,  9  id.,  468-476;  dmi.  v. 
Parker,  2  Cush.,  213,  222,  224;  State  v,  Rayrrumd,  20 
Iowa,  583,  586-588;  Itegtna  v.  Hook,  Dearsly  &  Bell,  606, 
614-616;  U.  S.  v.  Wood,  14  Peters,  430,  437-444;  Wood- 
beck  V.  Keller^  6  Cow.,  118;  lieffina  v.  Shaw,  Leigh  & 
Cave,  590.) 

Miller,  J.  A  writ  of  error  in  a  criminal  case  brings  up 
for  review  only  questions  of  law  raised  by  exceptions  prop- 
erly taken  upon  the  trial  {Donahue  v.  The  People,  56  N.  Y., 
211);  and  no  exception  lies  to  a  refusal  to  postpone  a 
criminal  trial  by  reason  of  the  absence  of  witnesses:  (Com- 
monweaWi  v.  Drake,  124  Mass.,  21,  24;  The  Same  v.  Dono- 
van, 99  id.,  425.) 

Assuming  tliat  the  question  raised  as  to  the  refusal  of  the 
court  to  postpone  the  trial  is  presented  for  review  upon  the 
writ  of  error,  we  are  unable  to  see  thaft  any  error  was  com- 
mitted. The  decision  of  questions  of  this  nature  rests  very 
much  in  the  sound  discretion  of  the  trial  court ;  and  unless 
it  is  entirely  apparent  that  such  discretion  has  been  abused, 
there  is  no  lawful  ground  iov  interference  by  a  higher  tribunal. 

The  affidavit  upon  wbich  the  application  to  postpone  was 
made,  in  the  case  considered,  presented  no  extraordinary 
facts,  and  it  was  fairly  to  be  infeii^d  for  what  purposes  the 
witnesses  named  were  designed.  One  of  them  manifestly 
was  a  subscnbing  witness  to  the  will  of  Alfred  Eighmy, 
deceased,  the  father  of  the  defendant,  about  whose  will  the 
controversy  arose,  and  there  was  no  question  in  regard  to  the 
execution  of  such  will.  The  other  was  acquainted  with  a  wit- 
ness for  tho  People  upon  the  trial  of  the  indictment,  and 
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probably  intended  to  impeach  the  character  of  such  witness. 
This  could  be  done  quite  as  well  by  other  witnesses,  and 
hence  his  tejjtimony  was  not  of  such'  a  vital  character  as  to 
render  his  attendance  indispensible.  Without  additional 
proof  to  establish  that  these  witnesses  were  absolutely  essen- 
tial for  the  defense^  no  good  reason  was  sho^vh  for  a  post- 
ponement. Aside  from  tlie  considerations  suggested,  it  doe^ 
liot  appear  that  a  subpoena  had  l)een  taken  out  or  any  efibi't 
whatever  made  to  secure  their  attendance,  or  that  this  might 
not  have  been  done  by  proper  exertions.  The  allegatioti 
that  a  civil  action  was  pending  involving  the  facts  in  regard 
to  which  the  perjury  was  committed,  was  not  a  sufficient 
ground  for  the  postponement  of  the  trial.  '  The  perjury 
alleged  was  committed  iu  a  case  where  a  reference  had  been 
ordered  on  default,  a  decision  been  had,  and  a  judgment 
entered.  A  conviction  for  perjury,  therefore^  could  have  no 
effect  upon  the  decision  of  the  i-eferee.  The  reason  given  for 
the  rule  in  the  English  courts,  that  the  policy  of  the  law  for- 
bids that  a  -witness  in  a  civil  action  pending  should  be  made 
infamous  through  a  conviction  for  perjury,  obtained  upon  the 
testimony  of  a  party  to  the  suit  while  pending  (Russ  on  Cr, 
[1  Am.  ed.],  654;  Wharton  Cr.  L.,  ^  2280)  has,  therefore, 
no  application.  The  most  which  can  be  claimed,  under  such 
a  state  of  facts,  is  that  it  was  a  matter  of  discretion,  and  as  it 
is  not  apparent  that  such  discretion  was  improperly  exer- 
cised, a  higher  tribunal  could  not  interfere,  even  if  it  had  the 
power  to  do  so. 

The  objection  that  the  indictment  does  not  aver  the  com- 
mencement and  pendency  of  the  civil  action  in  wtich  the 
prisoner  was  sworn,  so  as  to  give  the  court  jurisdiction  of 
the  subject-matter  of  the  persons  and  parties,  is  not  sus- 
tained. The  indictment  charges  that  a  referee  was  duly 
and  legally  appointed  iu  an  action  then  pending  in  the 
Supreme  Court  of  the  State  of  New  York,  naming  the 
parties ;  and  this,  we  think,  was  a  sufficient  statement  to 
show  that  the  court  had  jurisdiction  of  the  parties. 

The  objection  that  the  indictment  was  defective  because 


556  EiQHMY  V.  Thb  Pboflb.  [Jan., 


opinion  of  the  Court,  per  Mfllbb,  J. 


tho  order  of  refereuce  uudcr  wliich  the  referee  acted  does 
not  appear  by  the  iudictmeut  to  have  been  made  by  tho 
court  iu  which  the  action  was  pendhig,  but  by  an  ex  parte 
chamber  order  of  the  judge,  is  without  merit.  It  will  be 
noticed  that  the  indictment  avers  that  Verbeck  **lx5iug  a 
rcfei-ce  duly  and  legally  appointed  in  the  action  by  the  Hon. 
John  S.  Lani>on,  one  of  the  justices  of  the  Supreme  Court, 
by  an  order  duly  made  •  *  •  in  said  action  at  the 
chambers  of  said  justice  in  the  city  of  Schenectady,  said 
Verbeck  was  appointed  as  referee  to  take  proof  of  all  the 
material  facts,  •  *  •  and  being  then  and  there  duly 
authorized  and  qualified  to  execute  the  duties  of  the  office 
of  referee,  ••  •  •  and  then  and  there  duly  empowered 
and  authorized  to  administer  oaths  in  that  behalf,  and  duly 
empowered  to  administer  such  oath/'  etc.  These  allegations 
show  that  the  referee  was  lawfully  appointed  in  the  action, 
that  such  appointment  was  duly  made  by  the  order  of  a  judge 
having  authority  for  such  a  puq)ose  at  his  chambei*s,  and 
that  the  referee  was  authorized  and  qualified  to  act  as  such, 
and,  I  think,  were  sufficient.  It  is  to  be  presumed  that 
the  judge  acted  according  to  law ;  and  as  he  had  a  right 
to  hold  a  Special  Term  at  his  chambers,  and  the  ap|)oint- 
ment  is  averred  to  be  lawfully  made,  the  legitimate  inference 
is  that  it  was  done  at  Special  Term.  The  case  is  difierent 
from  one  where  there  is  an  entii-e  want  of  authority  of  the 
coui*t  or  the  officer ;  and  although  the  indictment  must  show 
jurisdiction  strictly,  I  think  it  sufficiently  appears  from  the 
facts  stated  therein.  This  rule  should  especially  apply  where 
the  court  is  one  of  general,  and  not  of  special  jurisdiction  : 
{People  v.  Powers,  6  N.  Y.,  50,  52;  People  v.  Golden^  3 
Park.  Cr.,  330.) 

It  is  not  necessary,  even  in  an  indictment  for  perjury 
committed  before  an  inferior  court,  to  set  out  all  the  facts  to 
show  authority  of  such  court  of  liraitc^d  jurisdiction,  and  it 
is  sufficient  to  aver  that  it  had  sufficient  and  competent 
authority  to  administer  the  oath:  {Reg,  v.  Lawkr,  6  Cox 
Cr.   Cas.,  187;  Zavey  v,   T/ie   Queeti,  5  id.,  200.)     Much 
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less  is  so  great  a  degi'ee  of  exoctneaB  required  where  the 
averment  relates  to  a  court  of  general  jurisdiction.  The 
case  considered  differs  from  one  where  the  indictment  char<re3 
the  perjury  to  have  been  committed  in  an  action  pending, 
and  that  the  referee  was  appointed  by  a  court  which  has  no 
legal  existence,  as  was  the  case  in  GesCon  v.  The  People  (4 
Lans.,  487). 

It  is  said  that  the  order  of  reference  must  be  made  by  the 
court  and  actually  entered,  before  the  referee  has  jurisdiction 
to  administer  the  oath.  I  think  it  was  sufficient  to  establish 
that  it  was  the  order  of  the  court  that  a  copy  was  insei*ted  iu 
the  judgment-roll.  It  is  enough  that  the  court  actually  made 
the  order  :  [People  v.  Central  City  Banh,  53  Barb.,  412; 
Wheeler  v.  Palconer,  7  Rr)b.,  45,  49.)  In  Banner  y.  McPhail 
(31  Barb.,  107, 1 15)  —  which  is  relied  upon  by  the  prisoners 
counsel  —  it  appeared  affirmatively,  upon  the  plaintiff's  own 
proof,  that  at  the  time  when  the  slanderous  words  were 
uttered  for  which  the  plaiJitiff^  sought  to  recover  damages, 
the  peiTson  before  whom  the  case  wjis  tried  was  not  a  referee 
in  the  action,  and  he  had  no  authority  to  administer  oaths 
and  examine  witnesses.  We  think  proof  of  the  entiy  of  the 
order  was  not, required;  and  if  it  was  actually  granted,  it 
was  enough,  and  was  not  invalid. 

The  objections  to  the  evidence  showing  that  the  testator 
bullied  the  will,  and  to  his  declarations  accompanj'ing  the 
alleged  act,  were  not  well  taken.  The  object  of  the  evidence 
was  to  conti-adict  the  testimony  of  the  prisoner,  in  reference 
to  which  the  alleged  peijury  was  committed,  which  was  in 
substance  tliat  Alfred  Ei^my,  Jr.,  had  told  him  that  he  had 
taken  charge  of  all  the  private  papers  of  Alfred  Eighmy, 
deceased,  and  in  moving  them  he  had  lost  some  of  them  and 
had  lost  the  will ;  and  that  the  prisoner  had  requested  the 
said  Alfred  Eighmy,  Jr.,  to  make  an  affidavit  to  the  fact 
that  he  had  lost  the  will,  so  as  to  use  it  in  establishing  said 
will  as  lost.  The  proof  would  tend  strongly  to  corrobonite 
the  testimony  of  Alfred  Eighmy,  Jr.,  and  to  establish  the 
alleged  perjury.     The  rule  is  well  established,  that  anything 
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nijid  accompaiiyiug  the  pcrforHiaiice  of  au  act,  explanatory 
thei*eof  or  showiug  its  purpose  or  iuteution,  when  material  is 
competent  as  a  part  of  the  act :  (1  GreeuL  on  Ev.  {13th  ecL], 
§§  108,  109;  Wlmi-ton  on  Ev.,  26i;  Peoj>le  v.  Davi^  56 
N.  Y,,  102.)  Such  declarations  constitute  a  part  of  the 
res  £festci  and  are  admissible  as  such  :  (^Waterman  v.  WJntr 
nei/j  11  N.  Y.,  157,  102.)  In  the  case  last  cited  the  rule  is 
laid  down,  that  upon  a  question  of  revocation  no  declarations 
of  the  testator  are  admissible,  except  such  as  accompany  the 
act  by  which  tlie  will  is  revoked,  and  for  the  purpose  of 
showing  the  intent  of  the  act.  (See  also  jSwift  v.  3Iass. 
MuL  Life  Ins.  Co^  63  N.  Y.,  190.) 

The  proof  given  sliowed  that  the  testator  proceeded  to 
his  sleepiug  room,  brought  out  his  private  papei's,  which 
were  in  a  small  tin  truulc,  and  took  the  papera  out  of  the 
ti*unk.  Amo]ig  them  was  oiie  m  its  appcaiauco  like  a  sheet 
of  foolscap  writing  paper  folded  in  law  form,  to  which  a 
seal  was  attached.  He  opened  it,  ap^iarently  i*ead  it,  and  it 
remained  in  his  hands  for  some  ten  or  fifteen  minntes.  He 
then  folded  it  up  and  put  it  in  the  stove,  where  it  Wiis 
hunicd  up  and  destroyed.  He,  at  the  time,  said  that  it 
was  his  will,  stated  wh^it  provisions  it  contained,  and  gave 
as  a  reason  for  destroying  it  that  his  son  had  not  done  as  he 
agreed  to  do.  Taking  into  consideiation  that  there  was 
proof  besides  the  evidence  objected  to  that  the  deceased  had 
executed  a  will  containing  the  same  provisions  as  those  which 
he  stated  were  in  the  paj[)er  destroj'ed  by  him,  which  was  in 
his  possession  while  alive,  and  which  was  not  found  after  his 
ileatli ;  that  the  impel*  destroyed  was  kept  among  the  private 
papei's  of  the  deceased ;  the  manner  in  which  it  was  folded, 
and  the  seal  attached  thereto ;  there  was  certainly  some 
evidence  to  establish  that  the  paper  destroyed  was  the  wiU 
of  the  deceased.  This  was  a  legitimate  inference  from  the 
circumstance  referred  to,  and  in  connection  with  the  declara- 
tions of  the  deceased,  constituted  a  part  of  the  res  gestae 
Although  not  conclusive,  the  facts  proven  at  least  furnish 
some  evidence  on  the  subject,  and  hence  there  was  no  error 
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in  the  admission  of  the  testimony.  The  line  Ls  a  very  close 
one  between  the  proof  of  a  particular  act  indicating  the 
intention  of  a  party,  or  of  circumstances  from  which  a  legal 
inference  may  be  drawn  that  such  act  did  take  place  ;  but  we 
think  the  evidence  introduced  may  be  upheld  within  many  of 
the  reported  decisions  :  (See  Harder  v.  The  Stale ^  40  N.  J. 
L.  E.,  495;  1  Ph.  on  Ev.  [C.  &  H.  &  Edw.'s  notes,  ed.  of 
1868],  185;  Antaugua  Co.  v.  Davis,  32  Ala.,  703;  Pitts  v. 
Bun-aws,  6  id.,  733;  State  v.  Howard,  32  Vt.,  380;  Beg.  v. 
Edwards,  12  Cox  Cr.  Cos.,  230.)  The  competency  of  the 
evidence  given  is  also  supported  by  the  presumption  of  law 
that  a  will  proved  to  have  existed,  but  not  found  by  the 
representatives  of  the  deceased  after  the  testator's  death,  was 
destroyed  by  him  anirno  revocandi :  {luiajop  v.  luiapp,  10 
N.  Y.,  27G.) 

The  offer  to  prove  the  declarations  of  the  deceased  after 
the  alleged  destioiction  of  the  will,  was  properly  overrided 
for  the  very  apparent  reason  that  such  declarations  were  not 
accompanied  by  acts,  and  in  no  way  constituted  a  part  of 
the  res  gestce.  The  distinction  between  the  two  classes  of 
cases  is  quite  obvious ;  and  as  declarations  are  only  admis- 
sible for  the  purpose  of  showing  the  intent,  when  they 
accompany  an  act  by  which  a  will  is  revoked,  it  follows  that 
they  are  incompetent,  when  made  alone,  without  such  act. 
When  declarations  offered  are  merely  a  narrative  of  past 
occurrences,  they  are  incompetent :  (1  Greenlf.  on  Ev.,  § 
110;  People  v.  Davis,  supra;  Waterman  v.  Wliitney,  supra!) 

It  was  also  competent  for  the  prosecution  to  show  that 
when  Alfred  Eighmy  signed  the  affidavit  sworn  to  by  him, 
he  was  imposed  upon  by  the  prisoner,  and  his  signatui-e 
obtained  by  the  substitution  of  one  paper  for  another  which 
had  been  read  to  him,  the  last  of  which  contained  a  clause 
which  M'as  not  in  the  finst  paper.  The  prisoner  had  testified 
before  the  referee  that  Alfred  Eighmy,  Jr.,  had  made  an 
affidavit  at  his  request,  in  which  he  stated  certain  matters, 
and  he  in  pai-t  based  his  testimony  on  this  affidavit,  which 
was  produced.     It  was  proper  to  prove  what  affidavit  waa 
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roi'cLi'ed  to  and  its  contents,  and  the  manner  in  which  it  was 
<^btaiacd  ;  that  in  fact  Altred  never  swore  to  the  affidavit  jw 
presented,  for  the  purpose  of  showing  the  perjury  of  the 
prisoner  in  regard  to  the  affidavit  Alfred  had  made;  and 
what  Alfred  actually  swoi'e  to.  It  was  also  competent  to 
show  that  Alfitsd  never  swore,  in  the  affidavit  he  intended  to 
sign,  to  what  the  prisoner  testified  he  had,  for  the  purpose 
of  proving  that  he  did  liot  believe  the  will  to  be  lost ;  and 
that  he  never  had  the  information  contained  in  the  fraudu- 
lent affidavit,  which  information  the  prisoner  swore  he  had 
obtained  fixwn  him.  The  testimoiiy  of  Freeman  w^as  also 
competent,  as  it  bore  upon  the  same  subject 

The  judgment-i-oll  was  also  pi-o^^rly  admitted  in  evidence 
to  show  what  pix>ceedLugs  had  been  taken,  and  the  referee's 
evidence  does  not  appear  to  be  open  to  any  valid  objection. 
The  petition  and  Icttci's  of  admiuistnition  also  constituted  a 
material  part  of  the  evidence  and  ai*e  not  liable  to  objection. 

The  i^fusal  of  the  court  to  compel  the  public  prosecutor 
to  furnish  to  the  prisoner's  counsel  the  evidence  before  the 
grand  jury,  was  a  matter  resting  m  the  discretion  of  the 
court,  and  is  not  the  subject  of  review  upon  this  writ  of 
error. 

We  are  also  of  the  opinion  that  the  evidence  was  sufficient 
to  sustain  the  conviction  of  the  prisoner,  having  in  view  the 
rule  applicable  to  cases  of  perjury,  that  the  evidence  of  one 
witness  or  oath  agiiinst  oath  is  not  enough,  and  that  the 
tcistimony  of  a  single  witness  for  the  prosecution  should  be 
corroborated.  This  question  is  sufficiently  considered  in  the 
opinion  of  the  General  Tenn  by  Learned,  J.,  and  further 
comment  is  not  demanded. 

For  the  reasons  given  the  judgment  of  the  General  Term 
should  be  affirmed. 

All  concur,  except  Chuboh,  Ch.  J.,  and  Danfobth,  J., 
dissenting. 

Judgment  affirmed.  -  "  "  ,.  ..:^^ 
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Long  Isulnd  Citt,  Appellant,  v.  The  Long  Island  Raiit- 

BOAD  Company,  Bespondeut. 

The  charter  of  Long  Islaiid  City  (chap.  461,  Laws  of  1871>  tit.  8,  chap.  1» 
§  14)  gives  its  conmioii  council  power  to  i*egulate  the  use  of  streets  by 
vehicles  and  railwaySt  and  to  enfoi'ce  obedience  thei*eto  by  penalties, 
with  the  reservation  that  it  shall  have  no  power  to  pi*ohibit  or  control, 
in  any  manner,  the  use  of  steam  power  on  any  railroad  from  any  port 
of  Long  Island  to  the  East  river  ;  and  it  is  declaimed  that  such  ndlroad 
companies  shall  have  unobstructed  right  to  run  to  the  East  river,  '*  but 
shall  furnish  suitable  guards  or  signals  at  the  street  crossings."  The 
common  coundl  passed  an  ordinance  requiring  railroad  companies  run- 
ning cars  drawn  by  steam  power,  within  the  dty  limits,  to  place  flag- 
men at  every  crossing;  and  for  every  violation  of  the  ordinance  imposed 
&I)enalty  of  fifty  dollars.  Defendant's  road  was  constructed  and  in  opei*ar 
iion  before  the  enactment  of  the  charter.  Its  road  passed  through  the 
city  to  the  East  river.  Grossing  one  of  the  dty  streets.  In  an  action 
to  recover  a  penalty  for  not  placing^a  flagman  at  the  crossing,  held, 
that  plaintiff  was  not  entitled  to  recover ;  that  it  had  no  control  over 
the  defendant's  road,  and  its  common  council  had  no  power  to  regulate 
by  ordinance  the  duty  imposed  upon  defendant  to  flimish  proper  guards 
And  signals. 

(Submitted  December  8,  1879 ;  decided  January  13, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury.     (Ecported  below,  8  Hun,  58.} 

This  action  was  brought  to  recover  a  penalty  for  an  alleged 
violation  of  an  ordinance  passed  by  plaintiff's  common  council. 

The  facts  appear  sufficiently  in  the  opinion. 

J,  Ralph  Burnett^  for  appellant.  The  power  to  regulate 
the  use  of  streets,  highways,  roads  and  public  places,  by  foot 
passengci-s,  vehicles  and  railways,  is  a  police  regulation 
necessary  for  the  public  safety,  and  forms  a  vital  part  of  the 
intenial  polity  of  cities.  (Tit.  3,  chap.  1,  §  14,  sub.  5,  Laws 
of  1871,  chap.  461j  2  Redficld,  Law  of  Railways,  564; 
Buffalo  and  Niagara  Falls  R.  R,  Co.  v.  I7ie  City  of  Buffalo^ 
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6  Hill,  209;  CammonwecUth  v.  The  Old  Colony  and  FaW 
River  Railroad  Company^  14  Gray,  93.)  The  special  fran* 
chise  conferred  upon  Long  Island  City  by  its  charter,  as  to- 
regulating  '*the  use  of  streets,  highways,  etc.,  by  railways," 
etc.  (sub.  6,  §  14,  chap.  1,  tit.  3,  charter),  is,  so  far  as  it 
extends,  a  grant  of  sovereignty,  and  must  prevail  within  the 
city  limits  to  the  exclusion  of  the  general  State  laws.  {The 
State  V.  Clarky  1  Dutch,  54;  Noy's  Maxims,  19;  State  v. 
Branin,  3  Zab.,  485;  Goddard  Case,  16  Pick.,  504.)  The 
defendant  cannot  claim  imniunity  from  local  mmiicipal  regu- 
lations, because  it  is  incorporated  and  operating  under 
the  general  railroad  law.  {Oulbertson  v.  SotUhern  Belle,  1 
Newb.,  461;  Renny  v.  JVeio  Orleans,  15  La.  Ann.,  657.)- 
A  municipal  corporation  is  authorized  to  legislate  on  sub- 
jects, already,  to  some  extent,  regulated  by  general  statute, 
and  may  impose  new  and  additional  penalties  for  acts  already 
penal  by  the  State  law.  {Glity  of  Brooklyn  v.  Toynhee,  31 
Barb.,  282;  Rogers  v.  Jones,  1  Wend.,  237;  Williams  v. 
Inhabitants  of  Leeds,  51  Maine,  313.) 

Edioard  E.  Sjprague,  for  respondent.  Section  19  of  title 
11  of  plaintiff's  charter,  exempts  defendant  from  the  exer- 
cise of  the  power  of  the  common  council,  to  regulate  the 
use  of  streets  by  railways.  {Gibbons  v.  Ogden,  9  Wheat.,  1, 
196;  id.,  211;  Chei^okee  Nation  v.  State  of  Ga.,  5  Petera, 
1,  44.)  Not  only  the  general  power  of  regulation,  but  this 
particular  ordinance,  conflicts  with  the  provision  which  vests 
in  defendant  an  unobstructed  right  to  run  to  the  East  river. 
{McGrath  v.  N.  Y.  C,  63  N.  Y.,  522;  McGavem  v.  JST.  Y. 
C  67  id.,  417.)  The  ordinance  cannot  be  sustained  frota 
the  provision  of  the  charter  that  such  railroad  companies 
shall  furnish  suitable  guards  or  signals  at  the  street  crossings. 
{The  People  v.  Albany  and  Vei^mont  i?.  R.  Co,,  24  N.  Y., 
261;  The  People  ex  rel  Green  v.  Dutchess  and  Columbia 
R,  R,  Co.f  58  id,,  152.)  The  ordinance  is  void  for  the 
further  reason  that  the  penalty  exceeds  the  limitation  pre- 
scribed by  the  charter.     (^Dickenson  v.  Fletcher^  9  L.  E.  [C- 
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P.],  1;  State  v.  MauUrievzlle,  Rice  [S.  C],  Law,  158.  A 
fortiori,  in  the  case  of  mere  neglect  or  omission.  {Orepps  v. 
Durden,  Cowp.,  640;  Mayor  of  N.  Y.  v.  Ordrenariy  12  J. 
B.,  122;  Grand  Bajpids  v.  Hughes,  15  Mich.,  54.) 

Eabl,  J.  The  charter  of  Long  Island  City  (chap.  461 
of  the  Laws  of  1871,  tit.  3,  chap.  1,  §  14)  contained  the  fol- 
lowing provisions :  "  The  common  council  shall  have  power 
to  make,  continue,  modify  and  repeal  such  ordinances,  regu* 
lations  and  resolutions  as  may  be  necessjiry  to  carry  into 
effect  any  and  all  of  the  powers  now  vested  in,  or  by  this  act 
conferred  upon  the  corporation,  and  shall  have  power  to 
enforce  obedience  thereto  by  ordaining  penalties  for  each  and 
every  violation  the\jeof,  in  such  sums  as  it  may  deem  expe- 
dient, not  exceeding  one  hundred  dollars.  And  shall  have 
power  to  make  such  ordinances  and  with  such  penalties  in  the 

matters  and  for  the  purposes  following : 

«  •  «  •  >  m 

"  6.  To  regulate  the  use  of  streets,  highways,  roads,  and 
public  places  by  foot-passengers,  vehicles,  railways."  Sub- 
sequently in  the  charter  is  also  found  the  foUowiug  provision  : 
**  Nothing  in  this  act  shall  be  consti*ued  as  gi-antiug  to  the 
mayor  or  common  council  of  said  city,  or  either  of  them,  or 
to  any  officer  of  said  city,  power  to  prohibit  or  contiol  in  any 
manner  the  use  of  steam  power  on  any  railroad  from  any  part 
of  Long  Ljlaud  to  the  East  river,  and  such  railroad  companiea 
shall  have  unobstructed  right  to  run  to  the  East  river  with 
their  locomotives  and  cars,  but  shall  furnish  suitable  guards 
or  signals  at  the  street  crossings,  for  the  proper  protection  of 
the  public." 

On  the  1st  day  of  September,  1874,  the  common  councE 
of  the  city,  claiming  to  act  under  the  provisions  first  above 
given,  passed  the  following  ordinance :  **  §  1.  Any  railroad 
company  or  corporation  running  cars  drawn  by  steam  power 
witliin  the  limits  of  Long  Island  City  shall  station  a  flagman 
at  all  points  where  the  tracks  of  such  company  or  corporation 
cross  a  public  highway,  street,  avenue,  road  or  public  [)lace 
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within  said  ciiy,  on  an  even  grade  with  such  public  highway, 
street,  avenue,  road  or  public  place,  whose  duty  it  shall  be  to 
warn  all  persons  passing  over  or  using  such  public  highway, 
street,  ayehue,  road  or  public  place,  of  the  approach  of  trains. 

"  §  2.  Any  railroad  company  or  corporation  violating  this 
ordinance,  or  refusing  or  neglecting  to  carry  out  its  provi- 
sions, shall  be  liable  to  a  penalty  of  fifty  dollars  for  each  and 
every  day  it  shall  be  violated,  or  they  shall  refuse  or  neglect 
to  carry  out  its  provisions  as  aforesaid." 

The  defendant's  road  was  constructed  before  the  enactment 
of  plaintiff's  charter,  and  was  in  operation  upon  Long  Island 
to  the  East  river.  It  passed  through  the  city  and  crossed 
one  of  the  streets  thereof  upon  an  even  grade  with  the  street. 
The  defendant  did  not  station  a  flagman  &t  the  crossing,  and 
this  actJ'n  is  brought  to  recover  one  penalty  imposed  by  the 
ordinance. 

We  think  the  plaintiff  was  properly  defeated  in  the  courts 
below.  The  general  power  conferred  upon  the  city  by  the 
first  provision  is  limited  and  controled  by  the  last  provision. 
By  the  last,  such  railroad  companies  as  the  defendant  were 
taken  out  of  the  control  of  the  city  and  secured  the  unob- 
structed right  to  run  their  cars  to  the  East  river.  It  is  true 
that  they  were  to  fui*nish  ''  suitable  guards  or  signals "  at 
street  crossings.  They  could  do  either ;  and  what  the  guards 
or  signals  should  be,  they  could  determine,  provided  they 
were  suitable  for  the  purpose  intended.  If  they  omitted  the 
duty  thus  imposed,  they  could  be  compelled  by  the  courts  to 
perform  it,  or  they  could  probably  be  indicted  for  the  omis- 
sion. But  the  common  council  had  no  power  to  i-egulate  this 
duty  by  ordinance. 

Here  there  was  no  proof  nor,  so  far  as  I  can  discover,  any 
claim  that  the  defendant  had  not  furnished  suitable  ^*  guards 
or  signals  "  at  the  crossing ;  and  if  it  had,  the  plaintiff  cer- 
tainly had  no  right  to  impose  upon  it  the  additional  burden 
of  keeping  a  flagman  there. 

Taking  the  two  provisions  together,  it  is  clear  that  it  was 
intended  by  the  Legislature  to  confer  upon  the  common 
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council  the  power  to  regulate  the  use  of  the  streets  only  by 
street  railways  and  other  railways  not  running  to  the  East 
river.  It  was  doubtless  deemed  prudent  to  commit  to  the 
oommon  council  some  control  over  such  railways.  But 
railroads  upon  which  steam  power  was  used,  and  which,  by 
running  to  the  East  river,  were  the  main  arteries  of  com- 
meix^  and  travel,  were  not  subjected  to  such  control.  The 
trains  upon  such  roads  are  required  to  be  run  without  inter- 
ruption, with  great  regularity  and  speed.  Such  roads  are 
subject  to  the  general  railroad  laws  of  the  State  as  to  sign- 
boards and  signals  at  street  crossings,  besides  the  particular 
provisions  contained  in  this  charter  as  to  such  crossings. 
There  seems  to  be  no  necessity  to  subject  such  roads  to 
municipal  control,  and  it  is  not  the  general  policy  of  the 
State  to  do  so. 

The  judgment  should  be  affirmed,  with  costQ. 

All  concur,  Chubch,  Ch.  J.,  concurring  in  result. 

Judgment  affirmed. 


IsAAO  J.  Geeby  et  al.,   Executors,  etc.,  Appellants,   v\ 
William  Geery,  Survivor,  etc.,  Respondent. 

In  an  action  for  an  accounting,  brought  by  the  executors  of  a  deceased  'perU 
ner  against  the  survi\'ing  partner  of  a  firm,  a  judgment  was  rendered 
directing  defendant  to  pay  over  to  a  receiver  a  specified  sum,  and  to 
tuim  over  to  him  the  partnership  assets  remaining,  out  of  which  the 
receiver  was  dii-ected  to  pay  plaintiffs,  a  sum  stated,  and  to  divide  the 
residue ;  thereupon  a  judgment  was  docketed  in  favor  of  plaintiffs,  against 
defendant,  for  the  amount  the  latter  was  required  to  pay ;  on  motion  to 
vacate  the  docket  in  this  pai*ticular,  held,  that  it  was  not  authorized  by 
the  judgment,  and  was  properly  vacated ;  that  the  docket,  if  any  was 
authorized,  should  have  been  in  favor  of  the  receiver ;  that  it  was  not 
sufficient  that  it  appeared,  plaintiib  would  be  entitled  to  as  large  or  a 
larger  sum  when  the  judgment  is  fully  carried  out ;  there  was  no  per- 
sonal money  judgment  between  the  parties,  the  money  required  to  be 
paid  the  receiver  was  partnership  money,  and  the  demand  of  plaintilb 
was  to  be  paid  by  the  receiver  from  fiim  assets. 

(Argued  January  13, 1879 ;  decided  January  20,  1880.) 
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Appeal  from  order  of  the  General  Teiiii  of  the  Court  of 
Common  Pleas,  in  and  for  the  city  and  comity  of  New 
York,  affirming  an  order  of  Special  Term,  which  vacated 
and  set  aside  a  docket  of  a  judgment  hi  favor  of  the  plain- 
tiffs herein,  against  defendant,  and  a  transcript  of  said  judg- 
ment and  docket  thereof  in  the  office  of  the  clerk  of  the  cily 
and  county  of  New  York. 

This  was  an  action  for  an  accounting  brought  by  plaintiffs 
as  executors  of  Isaac  Geery,  late  of  the  firm  of  I.  &  W. 
Geeiy,  against  the  surviving  member  of  that  firm. 

The  judgment  directed  defendant  to  pay  over  to  the 
receiver  appointed  in  said  action  the  sum  of  $56,812.38,  and 
to  deliver  and  transfer  to  him  the  other  property  and  assets 
belonging  to  the  firm,  in  his  hands ;  that  the  receiver  sell  the 
assets  and  after  paying  expenses,  etc.,  to  i)ay  to  j^laintiffs 
the  sum  of  $82,308.10  and  interest,  if  the  assets  are  suffi- 
cient for  that  pui-pose ;  if  any  surplus  the  same  to  be  divided 
between  the  parties ;  if  a  deficit .  the  receiver  was  required 
to  i-eport  the  amount  thereof,  and  upon  the  coming  in  and 
confirmation  of  the  report,  judgment  for  one  half  the  amount 
was  directed  in  favor  of  plaintiffs  against  defendant. 

The  judgment-roll  was  filed  June  26,  1873,  and  an  entry 
was  then  made  in  the  docket  of  judgments,  of  the  names  of 
parties  and  the  time  of  filing  the  roll.  Afterwards,  on  January 
13,  1876,  the  clerk  of  the  court,  at  the  request  of  plaintifl^' 
attorneys,  docketed  a  judgment  for  $56,812.38  in  favor  of 
plaintiffs  against  defendant,  a  transcript  of  such  docket  was 
filed  and  judgment  was  docketed  in  the  office  of  the  clerk 
<^  the  city  and  county  of  New  York. 

Amasa  J,  Parker^  for  appellants.  There  was  no  irregu- 
larity in  the  entry  of  the  judgment,  it  was  properly  docketed 
on  the  judgment  given  by  the  court,  and  was  final.  {Morris 
T.  Morange,  38  N.  Y.,  179;  Geery  v.  Geery,  63  id.,  252; 
Produce  Bank  v.  Morton,  67  id.,  199,  203;  Gray  v.  Oook^ 
24  How.  Pr.,  432;  Sears  v.  Bumham,  17  N.  Y.,  445,  447j 
Hunt  V.  Grant,  19  Wend.,  90.) 
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jP.  .J,  Fithian^  for  respondents.  No  money  judgment 
€Ould  have  been  docketed  at  all,  except  by  an  order  of  the 
court,  and  then  only  in  favor  of  the  receiver.  {Geery  v. 
Oeenj,  63  N.  Y.,  252,  253.)  A  test  of  a  right  to  docket  a 
judgment,  is  a  right  to  issue  execution  upon  it  immediately, 
{De  Agreda  v.  Mantel^  1  Abb.  Pr.  R.,  135.)  The  receiver 
alone  can  enforce  the  judgment,  so  far  as  its  relates  to  the 
payment  to  him  of  said  sum  of  money.  {Troy  City  Bank 
V.  Bowman,  19  Abb.  Pr.  R.,  16.)  The  clerk  had  no  power 
ix)  alter  or  amend  the  original  docket  of  June  23,  1873.  (3 
R.  S.  [5th  ed.],  723,  §  9.) 

Church,  Ch.  J.  Without  discussing  the  finality  of  the 
judgment,  or  the  power  of  the  clerk  to  amend  the  docket 
three  years  after  the  original  entry  of  judgment  was  made, 
by  inserting  the  sum  of  $56,812.38,  we  are' of  opinion  that 
the  judgment  in  this  case  did  not  authorize  the  docket  of  a* 
judgment  for  any  amount  in  favor  of  the  plaintiff  against  the 
defendant.  The  docket,  if  any  was  authorized,  should  be  in" 
favor  of  the  receiver,  and  this  was  held  in  Geeiy  v.  Geery 
.(63  N.  Y.,  252,  255).     - 

There  was  no  judgment  that  the  plaintiff  recover  any  sum 
from  the  defendant,  nor  that  the  defendant  pay  to  the  plain- 
tiff any  sum  whatever. 

The  action  was  for  an  accounting  between  partners.  The 
judgment  in  adjusting  these  accounts  requires  the  defendant 
to  pay  to  the  receiver  the  sum  recovered,  and  makes  it  the 
duty  of  the  receiver  to  convert  certain  real  estate  and  per- 
sonal property  into  money,  and  from  the  aggregate  amount 
to  pay  the  plaintiff  a  specified  amount  owing  to  him  by  the 
firm,  and  the  balance  to  divide  equally  between  the  parties. 
The  sum  which  the  defendant  was  required  to  pay  to  the 
receiver,  together  with  the  avails  of  the  property,  were  part- 
nership assets  to  be  administered  and  paid  by  the  receiver, 
according  to  the  terms  of  the  judgment,  and  the  plaintifl^ 
had  no  authority  to  intervene  and  override  the  provisions  of 
•the  judgment     It  is  not  sufficient  that  it  appears  that  the 
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plaintifi^  will  be  entitled  to  as  lai*ge  or  a  greater  sum  thaa 
that  named,  when  the  judgqient  is  fully  carried  out ;  the 
question  is,  whether  there  is  any  adjudication  upon  which  to 
base  the  docket  of  a  recovery  in  favor  of  the  plaintiff  against 
the  defendant.  The  money  required  to  be  paid  to  the 
receiver  was  partnership  mouey,  and  the  demand  of  the 
plaintiffs'  testator  was  against  the  firm,  and  the  receiver  was 
directed  to  pay  it  from  firm  assets.  There  was  no  peisoDaL 
money  judgment  between  the  parties. 

The  order  should  be  affirmed. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Order  affirmed. 


The  MuTUAii  Life  Insukancb  Compant,  v.  James  Big- 
LEB,  Appellant,  The  National  Bank  of  Newbtjbg, 
Bespondcnt. 

In  &a  action  for  the  foreclosnre  of  a  mortgage,  after  judgment,  and  a  sale- 
in  poTBuance  thereof,  and  while  awaiting  the  confirmation  of  the  court 
for  the  payment  of  the  pm^chase  money  and  the  delivery  of  the  deed,  the 
court  has  authority  on  the  petition  of  the  purchaser  to  I'estxtdn  the  mort- 
gagor from  committing  waste. 

The  petition  of  the  purchaser  in  such  a  case  showed  that  the  mortgagor 
was  threatening  to  remove  certain  machinery  from  a  miU  upon  the- 
premises,  which  machinery  the  petitioner  claimed  to  be  part  of  the 
realty.  Heldf  that  an  order  restraining  the  moi*tgagor  fi-om  removing 
the  machineiy  un'Ul  the  confirmation  of  the  report  of  sale  and  the  receipt 
of  the  deed  by  the  purchaser  was  proper ;  but  that  it  was  not  necessary 
to  adjudge  the  question  as  to  whether  the  articles  of  machinery  were 
fixtures  paamng  with  the  land ;  that  this  was  a  question  which  should 
not  be  adjudged  summarily  on  a  motion.  Leave  therefore  granted  to- 
either  party  to  bring  an  action  to  determine  that  question. 

(Argued  January  13, 1880 ;  decided  January  30*  1880.) 

This  was  an  appeal  from  an  order  of  the  General  Term  of 
the  Supremo  Court,  in  the  second  judicial  department,  affirm- 
ing an  order  of  Special  Term,  granted  on  the  petition  of" 
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defendant,  the  National  Bank  of  Newburgh,  purchaser  on 
foreclosure  sale  herein,  to  the  effect  that  certain  articles  of 
machinery  specified  are  part  and  parcel  of  the  real  estato 
sold ;  and  restraining  the  defendant  James  Bigler,  the  mort- 
gagor, from  removing  the  same  or  any  part  thereof  from 
the  premises,  and  from  committing  any  waste  thereon. 

The  petition  stated  in  substance  that  the  action  was  com- 
menced to  foreclose  a  mortgage  executed  by  said  James  Big- 
ler  and  wife  to  plaintiff;  that  a  judgment  of  foreclosure  and 
sale  was  entered,  in  purauance  whereof  the  mortgaged  prem- 
ises were  sold  by  the  referee  appointed  for  that  purpose ; 
that  the  petitioner  became  the  purchajser  and  paid  ten  per 
cent  of  the  purchase  price  as  required  by  the  terms  of  sale, 
but  had  not  obtained  possession  ;  that  upon  said  premises 
there  is  a  steam  saw  and  planing-mill,  which  is  still  in  the 
possession  of  the  mortgagor,  in  which  mill  are  certain  articles 
of  machinery  attached  to  the  buildings  and  forming  part  of 
the  real  estate  purchased ;  that  since  the  sale  the  mortgagor 
has  claimed  that  said  machinery  and  fixtures  are  personail 
pro[)erty  and  has  threatened  to  remove  the  Kime  before  the 
petitioners  can  obtain  possession.  The  petition  was  accom* 
panied  by  an  affidavit  stating  the  method  in  which  the 
machinery  was  attached  to  the  building.  The  answer  of  Big- 
ler  to  the  petition  denied  that  the  machinery  in  question  was 
part  of  the  realty,  but  allied  that  the  various  articles  speci- 
fied were  placed  in  the  mill  after  the  execution  of  the  moi^t- 
gage  and  without  the  intention  to  make  them  fixtures,  and 
were  in  fact  pei'sonal  property. 

Theodore  F.  Miller,  for  appellant.  There  was  no  juris- 
diction to  grant  the  injunction  {Erie  Railway  v.  Ramsay^ 
45  N.  Y.,  645;  Brown  v.  The  Eemy  8.  O.  Ass.,  59  id., 
243.)  Suice  the  Code  (^  602),  abolishing  the  writ  of 
injunction,  the  court  can  only  grant  an  injunction  by  order 
in  an  action  where  the  right  to  it  •'  depends  upon  the  nature 
of  the  action."  There  must  be  a  complaint,  showincr  a 
right  to  final  relief;  and  it  must  demand  an  injunction  as  a 
SicKBLS— Vol.  XXXIV.        72 
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part  of  the  relief  sought.  (Code,  ^  603;  Bliss'  Code,  474; 
Hooey  V.  McCrea,  4  How.  Pr.,  31;  Olsen  v.  Smith,  7  id., 
481;  Hulce  v.  Thompson,  8  id.,  475;  Mattice  v.  Gifford,  10 
Abb.  Pr.,  246 ;  Morgan  v.  Qicackenbush,  22  Barb.,  72; 
Spnnffsteen  v.  Powers,  4  Robt.,  624;  Fellows  v.  Heermans, 
cited  in  45  N.  Y.,  645;   Gentile.  Amaud,  38  How.  Pr.,  94.) 

Samuel  Hand,  for  respondent  It  is  doubtful  whether 
the  purchaser  could  maintain  an  action  for  waste  in  his  own 
name  until  the  report  of  sale  had  been  confirmed  and  the 
deed  received.  {Strong  y,  Dollner,  2  Saudf,  448;  Paine  v. 
Miller,  6  Ves.,  349;  C/ienei/  v.  Woodruff,  45  N.  Y.,  98; 
Mitchell  \,  Bartlett,  51  id.,  447.)  The  purchaser  was  enti- 
tled to  the  injunction  applied  for.  (Code,.  §  604;  Kershaw 
V.  Thompson,  4  J.  Ch.,  609;  Ludlow  v.  Lansing,  Hopk., 
231.) 

» 

FoLGER,  J.  The  proofe  presented  by  the  petitioner,  are 
sufficient  to  show  that  there  was  reasonable  ground  for  the 
claim  of  the  petitioner,  that  the  articles  which  Bigler  was 
seeking  to  take  away  from  the  mortgaged  premises  were  so 
put  tliereon  as  to  become  part  thereof  and  pass  therewith 
under  the  foreclosure  sale.  But  it  was  not  necessary  to  the 
'immediate  relief  sought  by  the  petitioner  to  finally  adjudge 
that  question ;  nor  do  we  think  that  it  should  be  adjudged 
summarily  upon  a  motion.  It  was  enough  to  hold  that  there 
was  sufficient  ground  for  restraining  any  change  in  the  con- 
dition of  the  property  claimed  by  the  purchaser,  until  he 
could  bring  a  proper  action  to  determine  the  question  of  title. 

Without  passing  upon  the  question  whether  or  not  the 
court  had  in  strictness  the  power  under  the  present  Code  to 
make  the  injunction  order  thereby  provided  for  upon  the 
case  presented  by  the  papera,  we  think  that  it  had  the  power 
on  general  principles,  and  by  the  practice  heretofore  in  use, 
to  stop  unauthorized  interference  with  the  mortgaged  prop- 
erty, in  the  position  in  which  it  was  when  the  petition  was 
brought  to  the  couit.     The  468th  section  of  the  foimer 
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Code  was  not  repealed  by  the  repealing  statute  :  (Chap.  417, 
Laws  of  1877,  §  1,  sub.  4.)  By  it,  in  case  an  action  cannot 
be  had  under  the  Code,  the  practice  heretofore  in  use  may  be 
gone  back  to,  so  far  as  needful  to  prevent  a  failure  of  jus- 
tice. 

Now,  in  the  case  in  hand,  the  suit  for  the  foreclosure  of 
the  plaintiff's  mortgage  was  a  proceeding  in  rem^  or  in  the 
nature  thereofl  It  had  gone  so  far  as  that  the  res  was  in  the 
actual  control  of  the  court ;  the  rights  of  all  parties  in  it  had 
been  extinguished  by  the  judgment,  except  so  fur  as  saved 
by  it ;  it  was  in  the  hands  of  the  officer  of  the  court ;  it  had 
been  put  up  for  sale  by  him,  whereby  to  make  a  fund  in 
money  to  be  distributed  by  him  and  by  the  court ;  a  bid  for 
it  had  been  made  and  taken ;  and  it  awaited  only  the  con- 
firmation by  the  court  for  the  money  to  be  paid  and  a  deed 
made.  Surely  the  court  had  a  right,  from  its  inherent  powers 
and  according  to  former  practice  in  equity,  to  forbid  and 
restrain  acts  by  any  party  to  the  suit,  which  would  take 
away  from  the  control  of  the  court  the  very  thing  upon 
which  it  had  adjudicated,  and  which  it  then  had  in  posses- 
sion for  bestowal  upon  a  purchaser,  in  exchange  for  his 
money,  with  which  to  carry  out  the  judgment  it  had  ren- 
dered. It  could  do  so  in  this  suit,  after  judgment  of  fore- 
•closure,  on  petition.  Though  a  bill  does  not  pray  for  an 
injunction,  and  one  may  not  be  moved  for  under  the  prayer 
for  general  relief,  yet  after  a  decree  of  foreclosure,  if  the 
mortgagor  attempt  to  cut  timber,  the  court  will  enjoin  him  ; 
after  a  decree  for  a  sale,  it  will  not  pemiit  any  one  to  cut 
timber  in  the  meantime  :  (^Wriffht  v.  Atkyns ,  1  Ves.  & 
Beamcs,  813.)  So,  where  after  decree  the  mortgagor  who 
was  in  possession  began  to  pull  down  the  house:  {Goodr 
-man  v.  irine^  8  Boav.,  379.)  And  it  seems  that  the  court 
may  be  moved  thereto,  by  a  defendant  in  the  suit,  upon  peti- 
tion and  notice  :  (^Barlow  v.  Gains^  id.,  329;  and  ^GoPaxton 
v.  Douglass,  8  Ves.,  519;  3Iocher  v.  Eeed,  1  Ball  ^  B.,  318; 
Wedderbum  v.  Wedderbwn,  2  Bcav.,  208.)  So,  where  a 
purchaser  was  doing  waste,  not  having  paid  the  purchase 
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money,  though  not  a  party  to  the  8uit|  he  was  restramed  on 
motion  of  the  plamtifT  made  m  the  suit :  {Caaamayos  y. 
Strode,  1  Sim.  &  Stew.,  381.)  So,  a  tenant  of  a  receiver  of 
the  court,  not  a  party,  was  by  summary  order  restrained 
from  removing  faim  products  from  the  premises,  for  the  rea- 
son that  so  to  do  was  contrary  to  the  custom  of  the  country  : 
(^Walton  V.  Johnson,  15  Sim.,  *352.) 

We  think,  therefore,  that  the  court  below  had  the  power, 
and  did  not  abuse  di^^retion  in  the  use  of  it,  so  far  as  it 
restrained  Bigler  from  interfering  with  the  property  until 
the  court  should  confirm  the  report  of  sale  of  the  referee, 
and  the  purchaser  should  be  put  into  possession  of  the  mort- 
gaged premises.  There  are  phrases  in  the  order  appealed 
from  that  may  be  construed  as  going  further  than  that ;  as 
making  a  final  determination  against  Bigler  of  the  question 
of  whether  or  not  these  things  were  fixtures  passing  with, 
the  title  to  the  land  on  which  they  stood  ;  and  as  making  a 
perpetual  restraint  upon  him  from  ever  asserting  a  right  to 
the  ownership  and  possession  of  them.  It  ought  not  to  do 
more  than  to  hold  that  a  sufficient  prima  facie  case  is  pre- 
sented to  render  a  removal  of  the  property  in  dispute 
improper  while  the  sale  is  still  incomplete  and  the  mortgaged 
premises  are  under  the  control  of  the  court.  The  order 
should  be  modified  so  as  to  restrain  the  defendant  Bigler 
from  removing  the  property  alleged  to  be  fixtures,  or  any 
part  thereof,  nntil  the  purchaser  receives  the  deed  from  the 
referee  and  the  report  of  sale  is  confirmed ;  but  without 
prejudice  to  the  right  of  either  party  to  bring  an  action  to 
try  the  question  whether  such  property  passed  by  the  sale, 
and  without  prejudice  to  that  question  ;  and  so  much  of  the 
order  as  adjudges  that  such  property  is  part  and  parcel  of 
the  real  estate,  and  that  said  defendant  Bigler  has  no  right 
to  remove  the  same,  should  be  stricken  out. 

All  concur. 

Ordered  accordingly. 
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Benjamin  Andbews,  Appellant,   v.  Timothy  Long, 

Eespondent. 

Elizabeth  A.  Andbews,  Appellant,  v.  Timotht  Long, 

Bespondent. 

The  provifiion  of  the  Code  of  Civil  Procednre  (}  1342),  in  reference  to 
appeals  to  the  Supreme  Court  from  orders  of  a  County  Court,  confines 
the  appellate  jurisdiction  to  orders  in  actions  originating  in  the  County 
Court. 

Accordingly,  hdd^  that  an  order  of  County  Conrt  dismissing  an  appeal 
from  a  judgment  of  a  justice  of  the  peace,  was  not  api)ealable  to  the 
Supreme  Court 

Andrews  y.  Long  (19  Hun,  803),  reversed. 

(Argued  January  18, 1880 ;  dedded  January  20, 1880.) 

Appeals  from  orders  of  the  General  TeiTa  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  orders 
of  the  County  Court  of  Kings  county,  which  in  each  case 
dismissed  an  appeal  to  that  court  from  a  judgment  of  a 
justice  of  the  peace.     (Beported  below,  19  Hun,  303.) 

.    John  Andrews,  for  appellants. 

Oeorge  Hilly  for  respondent.  The  appeal  should  have 
been  dismissed  by  the  Supreme  Court,  for  the  reason  that 
the  order  of  the  County  Court  was  not  appealable,  being 
from  a  judgment  of  a  justice  of  tlie  peace.  (Code  Civil 
Proc.,  §§  1340-1345;  §3,  subd.  1;  i?m/v.  Fitch,  UN. 
Y.,  144.) 

Per  Quriam.  We  see  no  answer  to  the  point  made  by  the 
respondent,  that  the  appeal  to  the  Supreme  Coui*t,  from  the 
order  of  the  County  Court,  dismissing  the  plaintiff's  appeal 
to  that  court,  should  have  been  dismissed  by  the  Supreme 
Court,  for  the  reason  tliat  the  order  of  the  County  Court 
was  not    appealable.     The    appellate  jurisdiction   of  the 
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Supreme  Court  over  the  judgments  and  orders  of  inferior 
courts  is  defined  and  regulated  by  sections  1340  to  1345 
inclusive,  of  the  Code  of  Civil  Procedure. 

The  provisions  of  the  Old  Code  on  this  subject  were 
repealed  by  chapter  417,  Laws  of  1877.  Section  1340 
authorizes  an  appeal  to  the  Supreme  Court  from  a  final 
judgment  rendered  by  a  County  Court,  or  other  court  of 
recopd,  where  an  appeal  to  a  court  other  than  the  Supreme 
Court  is  not  expressly  given  by  statute.  Section  1342  is  as 
follows  :  ''  An  appeal  may  also  be  taken  to  the  Supreme 
Court  from  an  order  affecting  a  substantial  right  made  by  a 
court  or  judge  in  an  action  brought  in  a  court  specijied  in  the 
last  section  but  oneJ' 

The  courts  so  specified  are  "County  Courts,  or  other 
courts  of  record,"  and  the  orders  made  by  these  courts, 
from  which  an  appeal  lies  to  the  Supreme  Com-t,  are,  by  the 
express  language  of  section  1342,  orders  made  in  an  action 
brought  in  these  courts. 

The  order  of  the  County  Court  in  this  case,  from  which 
an  appeal  was  taken  to  the  Supreme  Court,  was  not  made 
in  an  action  brought  in  the  County  Coiu*t,  but  in  an  action 
brought  in  a  justice's  court.  The  appeal  from  the  judgment 
of  the  justice  to  the  County  Court,  was  not  the  bringing  of  ^ 
an  action  in  that  court. 

The  language  of  section  1342  is  plain  and  unambiguous,, 
and  confines  the  appellate  jurisdiction  of  the  Supreme  Court, 
over  the  orders  of  the  courts  mentioned  in  section  1340,  to- 
orders  in  actions  originating  therein. 

We  are  not  at  liberty  to  change  the  statute,  or  to  extend 
it  to  cases  not  within  its  language  and  import,  upon  the 
suggestion  that  the  Legislature  did  not  intend  to  change  the 
prior  rule  governing  appeals  from  orders  of  inferior  courts, 
when  it  has  expressly  abrogated  the  prior  statute  upon  the 
subject. 

The  General  Term  instead  of  affirming  the  order,  should 
have  dismissed  the  appeal,  and  we  think  the  proper  disposi* 
tion  of  the  case  here  is  to  reverse  the  order  of  the  GreneraL 
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Tenn,  without  costs  in  this  court,  and  to  remit  the  case  to 
the  Supreme  Court,  to  the  end  that  an  order  may  be  there 
entered,  dismissing  the  appeal  to  that  court. 

All  concur. 

Appeals  dismissed. 


John  M.  C!ook,  Sespondent,  v.  Edward  M.  Jenkins^ 

Appellant. 

It  seems  thai  the  provision  of  the  Code  of  CSvil  Procedore  ($  974),  in  refer- 
ence to  the  mode  of  trial  when  defendant  interposes  a  counter-claim^  and 
demande  an  affirmative  judgment,  and  an  issue  of  fact  is  joined  thereon, 
applies  only  when  the  counter-claim  sets  up  matter  for  which  a  separate 
action  might  be  maintained. 

In  an  action  for  a  dissolution  of  a  copartnership,  and  for  an  accounting  be- 
tween the  partners,  the  answer  alleged  a  violation  on  the  part  of  plaintiff 
of  a  provision  in  the  ai*ticlcs  of  copartnership,  providing  for  a  sale  of 
the  good  will  of  the  business  to  such  of  the  partners  as  should  bid  the 
highest  price,  by  his  appropriating  to  himself  the  good  will,  and  that 
the  same  was  worth  as  an  asset  $200,000,  which  he  asked  to  counter- 
daam  against  any  simi  found  due  the  plaintiff.  As  a  further  cotmter-daim 
the  answer  aUeged  a  fraudulent  misappropriation  by  plaintiff  of  part- 
nership funds.  Heldj  that  the  matters  so  set  up  did  not  pi'esent  a 
counter-claim,  of  a  separate  and  distinct  cause  of  action,  within  the 
meaning  of  said  section ;  that  the  matters  set  np  were  proper  items  to  be 
proved  upon  an  accounting;  and  that  defendant  was  not  entitled  to  a 
trial  by  jury  thereon. 

As  to  whether  a  separate  cause  of  action  could  be  maintained  to  recover 
the  value  of  the  good  will,  or  for  damages  without  an  equitable  account- 
ing of  the  copartnership  aflOgurs,  qu4Bre. 

(Aligned  January  13, 1880 ;  decided  January  20, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  aflBlrming  an  order 
of  Special  Term,  denying  a  motion  to  settle  issues  upon 
the  counter-claims  in  the  answer,  and  the  reply,  to  be  tried 
by  a  jury  and  referring  the  action. 

This  action  was  brought  for  the  dissolution  of  a  oopart- 
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nership,  between  the  parties,  and  for  an  accounting  as  to 
partnership  matters. 

The  substance  of  the  answer  is  set  forth  in  the  opinion. 

Leon  Abbett,  for  appellant,  Edward  M.  Jenkins.  The 
■order  denying  the  motion  to  settle  the  issues  for  trial  by 
jury  should  be  reversed.  (Code  Civil  Proc,  §§  970,  974; 
Davis  V.  Morris^  36  N.  Y.,  572.)  When  a  complaint  states 
facts  giving  an  equitable  cause  of  action,  and  also  a  legal 
cause  of  action  arising  out  of  the  same  transaction,  the  party 
is  entitled  to  have  both  tried  if  necessary  to  obtain  his  rights, 
and  either  party  has  the  right  to  a  jury  trial  of  the  latter. 
i^Stemberger  v.  McGovem^  56  N.  Y.,  21;  Hudson  v.  Carlyl^ 
44  id,  553;  Kain  v.  Delano,  11  Abb.  Pr.  [N.  S.],  34  fCt 
App.]  ;  Townsend  v.  HendHcks,  40  How.  Pr.,  171;  Davison 
V.  As^n  of  Jersey  City,  71  N.  Y.,  340;  Davis  v.  Morris j  36 
id.,  572j  Bryant  v.  Bryant,  7  Robt,  48;  Evans  v.  Kalb- 
Jleisch,  16  Abb.  Pr.  [N.  S.],  16;  Pennsylvania  Goal  Co.  v. 
Del.  and  Hud.  Canal  Co.,  1  Keyes  Rep.,  72;  Davison  v. 
Asso.  of  the  Jersey  Co.,  71  N.  Y.,  340,  Andrews,  J. ; 
McKeon  v.  Lee^  61  id.,  306.) 

Samuel  Hand,  for  respondent.  The  order  of  reference 
was  right  and  not  reviewable  by  this  court,  whatever  the 
character  of  the  answer.  It  was  a  referable  cause  and  could 
not  be  made  the  less  so,  because  of  any  so-called  counter- 
claim. {Welsh  V.  Darragh,  52  N.  Y.,  590;  Kingsley  v. 
Brooklyn,  1  Abb.  [N.  C],  198;  Patterson  v.  Stettaner^  7 
Jones  &  Sp.,  413;  Wood  v.  Hope,  2  Abb.  [N.  C],  186; 
Townsend  v.  Hendricks,  40  How.,  143;  Vilmar  v.  Schall^ 
61  N.  Y.,  564.)  The  appellant^s  counter-claim,  itself,  if 
presented  in  a  separate  suit,  as  alleged,  is  not  of  such  a 
nature  as  to  entitle  the  appellant,  as  a  matter  of  constitu- 
tional or  statutory  right,  to  a  trial  by  jury.  (Story's  Eq. 
Jur.,  §§  679,  683,  Patterson  v.  Blanchard,  6  Barb.,  537; 
Westerlo  v.  Evertsen,  1  Wend.,  532.)  The  order  is  also  cor- 
rect in  refusing  defendant's  motion  to  settle  issues,  and  was 
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discretionary  with  the  court  below.  (Code,  §§  971,  972; 
Wood  w  3Ia7/or,  4  Abb.  [N.  S.],  152;  Meneely  v.  Meneelt/, 
62  N.  Y.,  427;  Howe  v.  Searimj,  G  Bosw.,  354.)  The  Code 
of  Civil  Procedure  has  not  chauged  the  rule.     (§§  970-974.) 

Miller,  J.  The  provisions  of  section  974  of  tlio  Code  of 
Civil  Procedure  no  doubt  are  applicable  to  a  case  where  a 
counter-claim  is  set  up  as  a  defense  in  the  answer  which 
presents  an  issue  to  be  tried,  often  the  only  one  in  the  case, 
upon  which  an  affirmative  judgment  is  demanded  against 
the  plaintifi*,  and  for  which  a  separate  action  might  be  main- 
tained to  recover  damages  of  the  plaintiff.  Docs  the  answer 
here  set  up  any  such  defense  ? 

The  action  is  of  an  equitable  character,  based  on  the 
articles  of  copartnership,  and  the  relief  sought  is  an  account- 
ing or  settlement  of  the  copartnership  accounts  and  a  disso- 
lution of  the  copartnership. 

The  defendant  claims  in  his  answer  that  he  has  sustained 
damages  by  reason  of  the  plaintift**s  violation  of  the  tliirty- 
third  article  of  the  copartnei-ship  agreement,  which  provided 
that  the  good  will  of  the  business  should  be  sold  to  such  of 
the  partners  as  would  withui  three  calendar  months  bid  tho 
highest  i)rice  for  the  Siune.     The  answer  alleges  that  tho 
plaintiiF  hiis  disregarded  this  provision,  and  has  appropriated 
to  himsc'lf  the  good  will  of  the  business  ;  that  the  good  will 
as  an  a;ssct  was  worth  .$200,000,  which  sum  he  seeks  ta 
counter-claim,  etc.,  against  any  sum  whic^i  may  be  found 
due  the  plaintiff.     It  then  proceeds  to  stale,  as  a  separata 
counter-claim,  that  the  plaintiff  fraudulently  misappropriated, 
partnership  funds  to  a  largo  amoimt,  stating  wherein  this, 
was  done  ;  that  he  fraudulently  failed  to  pay  over  money,, 
and  defrauded  defendants'  firm  of  large  amounts  on  certain 
accounts,  and   concludes  with  a   general  allegation  that  ho. 
appropriated  tho  goodwill  of  the  business,,  claiming  to  offset 
the  same,  and  prays  that  an  issue  be  framed  and  sent  to  a 
jury  to  determine  the  amount  of  damages. due  by  the  plain- 
tiff to  the  defendant  by  reason  of  plaintiff/s  violation  of  the  5 
SiCKELs— Vol.  XXXIV.         73, 
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contract,  which  amount  he  claims  should  be  allowed  him  in 
the  accounting  between  the  pai'tnci's.  The  allegation  as  to 
the  amounts  appropriated  are  clearly  matters  for  an  account- 
ing, which  can  be  easily  ascertained,  and  are  properly 
withui  the  scope  and  purpose  of  an  equitable  action  of  this 
character.  As  to  the  $200,000,  and  a  claim  of  $12,500  for 
the  good  will,  they  are  not  so  distinctly  stated  as  to  make 
out  a  cause  of  action  per  se.  But  they  are  commingled  with 
other  statements  and  allegations  in  reference  to  the  transac- 
tions, which  evince  that  they  were  considered  and  regarded 
by  the  pleader  as  connected  with  the  accounting ;  and  as 
they  can  only  arise  from  a  breach  of  the  provision  in  the 
contract  referred  to,  they  sound  in  contract  and  are  proper 
items  which  may  be  proved  upon  the  accounting,  and  be 
set  off  against  any  sum  found  due  the  plaintiff.  These 
matters  present  no  counter-claim  which  shows  a  separate 
and  distuict  cause  of  action  which  entitles  the  defendant  to 
a  trial  by  juiy.  Had  it  been  intended  to  claim  damages  for 
ihe  fraudulent  appropriation  of  the  good  will,  or  of  the 
partncrehip  funds  or  property,  the  answer  should  have  so 
stated  in  a  separate  and  distinct  fonn,  with  proper  allega- 
tions, so  as  to  make  out  a  cause  of  action  for  which  a  sepa- 
rate action  might  be  brought.  As  we  have  seen,  this  is  not 
done  ;  and  the  entire  pleading  shows  merely  that  the  defend- 
ant presents  his  claims  Jis  a  partner  for  adjustment  upon  the 
accounting,  without  any  design  to  claim  damages  as  an 
independent  cause  of  action.  Whether  a  separate  action 
could  be  maintauied  to  recover  the  value  of  the  good  will  or 
for  daniages,  without  an  equitable  accounting  of  the  copart- 
nership iiffairs,  it  is  not  necessary  to  determine  upon  this 
appeal ;  imd  it  is  sufficient  to  say  that  no  counter-claim  is 
made  out  which  demands  that  a  separate  issue  should  be 
made  op  for  a  trial  by  jury. 

The  <rrd«r  was  right  and  should  be  affirmed. 

All  concur. 

Order  ^affirmed. 
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Louis  Pleischmann,  Appellant,  v.  Jahes  GtOkdon  Bennett^   |i5  m 

Kespondent 

A  supplemental  complaint  should  not  be  allowed  upon  an  ex  parte  applicar 
lion. 

Kotwithstanding'  the  mandatory  language  of  the  Code  of  Civil  Proce<lure 
(}  r>44),  it  13  Iho  duty  of  the  coui*t-»  upon  the  application,  to  consider  all 
the  circumstances,  and  to  grant  or  refuse  it,  as  may  he  just  and  pro|>er 
in  the  particular  case ;  such  application  therefore  should  be  upon  notice, 
60  that  both  parties  may  be  heai*d. 

Where,  upon  the  facts  presented,  the  allowance  of  a  supplemental  plead- 
ing is  in  the  discretion  of  the  Supreme  Court,  the  exercise  of  this  discre- 
tion by  the  Special  Tenp  may  be  reviewed  by  the  G^eral  Term,  but 
not  by  this  coui>t. 

(Argued  January  13, 18S0 ;  decided  January  20, 18S0.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  revershig  an  order 
of  Special  Term,  which  denied  a  motion  on  the  part  of 
defendant  to  set  aside  an  ex  parte  order  allowing  a  supple- 
mental complaint  herein,  and  granting  such  motion. 

The  natm*e  of  the  action  and  the  facts  appear  in  the 
opinion. 

Edward  T.  Wood,  for  appellant.  The  order  was  ))ropcrly 
had  ex  parte.  (2  Wait's  Pr.,  570 ;  Code  of  Civil  Proce- 
dure, §§  544,  545;  JFisJcv.  Susquehanna  li,  li.  Co.,  8  Abb. 
[N.  S.],  309;  Palmer  y.  Man^ay,  18  How.;  545;  Lawrence 
V.  BoUaa,  3  Paige,  294;  Eagan  v.  Price,  2  id.,  333;  FiskY. 
Stisquehanna  J?.  li,  Co.,  8  Abb.  [N.  S.],  309;  Lawrence 
V.  BoUon,  3  Paige,  204;  Eagan  v.  Price,  2  id.,  333;  Walker 
V.  HaUeit,  1  Ala.,  379.)  The  right  to  a  supplemental  com- 
plaint, though  depending  somewhat  upon  the  discretion  of 
the  court  in  a  proper  case,  is  absolute,  as  it  was  before  the 
Code.  (Code  of  Procedure,  §  69;  Code  of  Civil  Procedure, 
§  544.)  The  judge  at  Special  Term  having  allowed  the  sup- 
plemental  complaint  to'  be  served,  this  court  will  only  see 
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that  this  discretion,  if  fairly  exercised,  is  protected.  {Spears 
V.  3Iaf/e}\  02  N.  Y.,  444;  Hohjoke  v.  Adams,  59  id.,  233; 
Medbuvi/  v.  Swan,  46  id.,  200.)  The  court  below  erred  in 
SJiying  th.l  special  damages,  a.^  set  forth  in  the  supplemental 
bill,  and  occurring  after  the  service  of  the  original  complaint, 
could  be  readied  by  an  amended  complaint.  {Ilornfager  v. 
Ilornfag^r,  G  How.,  18;  S.  C,  1  Code  R.  [N.  S.|,  180; 
Drought  v.  CurtisSy  8  How.,  5(y',  Hendricks  v.  Dicker,  35 
Barb.,  298;  Williams  \.  Ilerrman,  16  Abb.,  173;  JMc2Iahon 
V.  Allen,  1  Hilt.,  103;  S.  C,  12  How.,  39;  3  Abb.,  89; 
Houghton  v.  Skinner,  6  How.,  420;  Iladley  v.  HoughtilUngj 
4  id.,  251;  Sage  v.  Mosher,  17  id.,  367;  Langdon  v. 
McQueen,  15  id.,  345,  and  later  by  G.  T.  N.  Y.  Supreme 
Court,  Ist  Dopt. ;  Corhin  v.  Knapp,  6  Hun,  197;  Collins  v. 
Lavenberg,  19  Ala.,  682;  Barringer  v.  Burke,  21  id.,  765; 
Graves  v.  Miles,  Ilarr.  [Mich.],  332.)  The  office  of  the  sup- 
plemental complaint  in  this  action  is  in  aid  of  the  former 
pleading  dimply.  (2  Wait^s  Pr.,  471,  469,  472;  Buchanan 
V.  Conisiock,  57  Barb.,  582;  3Iilner  v.  Milner,  2  Edw.  Cli., 
114;  New  Code,  §  544.)  The  supplemental  pleading  varied 
the  relief,  to  which  [)laintiff  was  entitled  at  the  commence- 
ment of  the  suit,  and  was  therefore  proper.  {Penman  v. 
Sloan,  41  N.  Y.,  60;  Townshend  on  Libel,  §  348.) 

John  Townshend,  for  respondent.  Section  544  of  the 
Code  of  Civil  Proceduve  docs  not  change,  but  merely  declares 
the  practice  as  established  under  section  177  of  the  Code  of 
Procedure,  and  the  granting  or  refusing  leave  to  file  a  sup- 
plemental pleading  is  ^still  discretionary.  {Spears  v.  The 
May<yi\  72  N.  Y.,  444;  Medhury  v.  Swan,  46  id.,  200.) 
Notwithstanding  section  sixty-nine  of  the  Code  of  Procedure, 
a  distinction  isstill  recognized  between  actions  which  demand 
equitable  relief  and  others.  (  Wisiier  v.  Ooompaugh,  71  N.  Y., 
117.)  Ill  legal  actions  the  right  of  action  must  dei)cnd  upon 
fects  which  exist  at  the  commencement  of  the  action.  (  Wisn^er 
V.  Ocompaugh,  71  N.  Y.,  113;  Tiffany  \\  Bowei-man,  2  Hun, 
643;   Oathaut  v.  Ballard,  41  Barb.,  33;  Smith  v.  Holmes,  19 
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N.  Y.,  271;  Jenkins  v.  FaJicy,  73  id.,  359;  Latham  v.  llidi- 
ards^  15  Hun,  131.)  A  supplemental  bill  is  allowable  when 
the  same  end  could  not  bo  obtained  by  an  amendment  of  the 
complaint.  (Story's  Eq.  PI.,  §  333;  Sage  v.  Mosher^  17. 
]How.  Pr.,  oi)^d.)  The  facts  stated  in  the  supplementid  com- 
plaint mast  be  material  to  the  matter  in  controvei-sy  (Story'.^ 
Eq.  PI.,  §  43),  and  vary  the  relief  to  which  the  plaintiff  was 
entitled  at  the  commencement  of  the  action.  (^Penman  v. 
Sloan,  41  N.  Y.,  GO.)  In  ui  action  for  libel,  the  words  being 
libeloiLs  per  se,  or  concerning  the  plaintiff  in  his  business,  the 
plaintiiF,  without  any  allegation  of  special  damage,  can  recover 
all  his  damages  proper  for  him  to  recover.  This  includes 
damages  past,  present  and  future.  (^Ingram  v.  Lawson,  6 
Bing."[N.  C],  212;  Gregr/rij  v.  Wz'flianis,  1  Fost.  &  F.,567; 
Ooslln  V.  (Jorry,  7  Man.  &  G.,  343.)  Matter  cannot  be 
allowed  to  be  brought  before  the  court  by  supplemental  com- 
phiint  which  gives  fiio  plaintiff  either  a  new  and  subsequent 
cause  of  action,  or  which  could  be  given  in  evidence  in  aggra- 
vation of  damages.  {Hoot  v.  Lowndes,  6  Hill,  518;  ICeen- 
hoUs  V.  Becker,  3  Don.,  346;  PJdl.  JR.  li.  Co,  v.  Quiglfy,  21 
How.  [U.  S.J,  202;  Burwellv.  AdJcins,  2  Scott  [N.  S.j,  11.) 
The  judge  erred  in  granting  ex  parte  leave  to  file  the  supple- 
mental complaint.  (2  Wait^s  Pr.,  470;  Ilolyoke  v.  Adams, 
59  N.  Y.,  233.) 

Earl,  J.  This  is  an  action  of  libel  commenced  in  June, 
1877,  and  it  has  been  at  issue  shicc  July  of  that  year.  In 
March,  1879,  after  the  cause  had  been  on  the  circuit  calen- 
dar ready  for  trial  several  times,  the  plaintiff  obtained,  at 
Special  Term  of  the  Supreme  Court,  an  ex  parte  order  allow- 
ing him  to  serve  a  supplementiil  complaint,  alleging  the  con- 
tinuance, since  the  commencement  of  the  action,  of  special 
damages  caused  by  the  libel.  The  defendant  moved  to 
vacate  that  order,  and  the  motion  was  denied.  From  the 
order  refusing  to  vacate  he  appealed  to  the  General  Term, 
and  there  the  order  a]>pealed  from  was  revei-j>ed  and  the 
ex  parte  order  allowing  the  supplemental   complaint  was 
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vacated.  The  plaintiff  has  now  aupealed  to  this  court  from 
tlie  General  Term  order. 

There  are  two  grounds  upon  wliich  the  order  .of  the  Gen- 
eral Term  may  be  sustained  :  1.  Notwithstandmg  the  man- 
datory language  used  in  section  544  of  the  Code,  if  this  were 
otherwise  Sl  proper  case  for  a  supplemental  complaint,  upon 
the  factt:  as  they  appear  in  tliis  case,  its  allowance  was  in  the 
discretion  of  the  Supreme  Court.  The  discretion  exercised 
at  S[)ccial  Term  could  be  reviewed  by  the  General  Term,  but 
will  not  be  by  this  court  :  {Spears  v.  The  Mai/or,  etc.,  72 
N.  Y.,  14:2.)  2.  A  supplemental  complauit  should  not  be 
iiibwcd  upon  an  ex  parte  application.  In  allowing  it,  it  is 
the  duty  of  the  court  to  consider  all  the  circumstances,  and 
grant  or  rofuL:e  it  as  may  be  just  and  proper  in  the  particular 
case.  Therefore  both  parties  should  be  heard,  and  to  that 
end  the  application  should  be  upon  notice  :  (Iloluoke  v. 
Adcinis,  59  N.  Y.,  233.) 

T!io  order  should  therefore  be  affirmed,  with  costs. 

All  concur. 

Order  aSrmed. 


iia  608   Ti:;:  People  ex  rel.  Tue  Mayor  of  the  City  of  New 
79   ~^582l     York,  Kespondents.  v.  Sidney  P.  Nichols,  Impleaded, 
ISAD^lj     etc..  Appellant. 

The  power  to  romove  cci-taiii  city  officei's  "  for  cause, "  and  after  oppor- 
tunity to  be  heainJ,  given  to  the  mayor  by  the  charter  of  the  city  of 
New  York  of  1873  (§  25,  chap.  835,  Laws  of  1873),  can  only  be  exer- 
cised nx>on  j  list  and  i*ea8onable  gi'ounds,  and  after  notice  to  the  person 
charged.  The  i)i'oceeding  must  be  instituted  upon  specific  charges* 
sufficient  in  their  natui*e  to  warrant  the  i-emoval,  which,  unless  admitted* 
must  be  proved ;  the  defendant  may  cross-examine  tlie  witnesses  to  sup- 
poi*t  the  charges,  call  othei*s  in  his  defense,  and  in  all  the  steps  of  the  pro- 
ceeiiingsis  entitled  to  bo  i-epresented  by  counsel. 

The  proceeding,  therefore,  being  judicial  in  its  character  is  subject  to 
review  by  a  writ  of  certiorari  issued  by  the  Supreme  Court. 

Til  "i  Supi'emeCourt  having,  under  Ih'^  S'ate  constitution  (ai-t.  6,  §  6),  gen- 
er;il  jurisdiction  of  law  and  equity,  i:.^  j  irisdiction  cannot  be  limited  either 
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by  the  Xiegis:latiii*o,  or  hy  any  power  conferred  by  it  upon  the  court 
itself. 

A  motion  for  judgment  upon  the  return  to  a  writ  of  cerUorari  in  such  pro- 
ceeding^ pit^scnts  a  question  of  law  only,  and  comes  within  the  class  of 
non-euumci*ated  motions  as  defined  by  Supreme  Court  rule  thirty-eight. 

But  if  otherwise  it  is  within  the  jurisdiction  of  the  coui*t  to  hear  it  at  any 
Special  Ttirm,  and  upon  such  notice  as  shall  be  prescribed. 

A-  notice  of  less  than  eig-ht  days  may  be  prescribed  (Code  of  Civil  Proceed* 
ure,  $  7S0,  S.  C.  inile  37),  by  order  to  show  cause. 

The  power  to  shorten  notice  is  not  affected  by  the  i*ule  of  the  Supreme 
Court  (rule  44),  pi*oviding  that  a  case  on  certiorari  may  be  brought  to 
a  hearing'  u^ion  the  usual  notice  of  argument;  the  rule  is  binding  only 
so  far  OS  it  i:}  consistent  with  the  Code  (J  17). 

It  seeuui,  that  the  c.;ercise  of  this  power  is  subject  to  re\aew  whenever  an 
order  to  tshow  cause  at  Special  Term  is  granted. 

It  is  not  inii)i'opcr  to  bnng  on  the  cei-tioraii  for  a  hearing  at  the  Special 
Term  at  which  the  ol^ler  to  show  cause  Ls  made  returnable. 

Whci-e  a  wnt  of  prohibition  is  issued  by  the  General  Term  of  the  Supreme 
Court,  addi*essed  to  the  Special  Tenn,  the  inquiiy  thei'eon  relates  simply 
to  the  juriddic Lion  (chap.  70,  Laws  of  1873);  an  error  or  mistake  in  practice 
affords  no  foundation  for  the  writ,  unless  it  involves  the  doing  of  some- 
thing **  contrary  to  the  geneitd  law  of  the  land." 

The  Mayor  of  the  City  of  Nev^  York  having  i^moved  the  defendant  N. 
from  the  oflice  of  commissioner  of  police,  a  writ  of  certioraii  was,  upon  his 
application,  duly  allowed  and  made  i*eturnable  at  a  SpedalTerm  designa- 
ted **  for  non-enumei'ated  motions  and  chamber  business,"  on  the  first 

\  Monthly  of  September,  1879.  A  return  to  the  writ  was  filed  September 
fifteenth ;  on  the  sixteenth,  the  justice  assigned  to  hold  that  term  made 
an  oi'der  requiring  the  mayor  to  show  cause  at  the  Special  Term,  to  be 
held  on  September  twenty-second,  why  N.  should  not  have  judgment  on 
the  I'eturn,  vacating  the  judgment  of  the  mayor ;  the  order  provided  that 
service  on  Sopteiivber  seventeenth,  would  be  sufficient.  Whereupon  the 
General  Term  gi*anted  an  oi*der  directing  that  a  writ  of  prohibition  issue 
prohibiting  the  Special  Terms  appointed  to  be  held  in  the  city  of  New 
York  for  non-enumerated  motions  and  chamber  biisiness,  and  the  justi' 
ces  appointed  to  preside  thei*eat,  from  proceeding  to  entertain  any  motion 
or  application  for  any  judgment  or  order  affecting  the  pnx^eedings  of 
the  Mayor.  On  appeal  fmm  the  order,  held^  that  there  was  no  violation 
of  the  pro\'i9iona  of  any  statute  or  unlawful  exercise  of  jurisdiction  by  the 
justice  holding  the  Special  Term ;  and  that  the  order  appealed  fvom.  was 
erroneous. 

People  ex  rd,  v.  Nichols  (18  Hun,  530),  reversed. 

(Argne<l  January  13,  1880,  decided  January  27, 1880.) 

Thr  nature  of  the  appeal  and  the  facts  appear  in  the 
opinion.     (Reported  below,  18  Hun,  530.) 
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John  />.  Townseiid,  for  appellant.  The  only  office  of  the 
writ  of  prohibition  is  to  prevent  an  inferior  court  from  act- 
ing without  jurisdiction.  (  Thompson  v.  2'raci/y  GO  N.  Y.,  3 1 ; 
Quimbo  Apj^o  v.  The  PeojUe,  20  id.,  630.)  Jurisdiction  can- 
not be  conferred  either  by  consent  or  waiver.  {Dudfc)/  v. 
Maijhew^  3  N.  Y.,  9.)  The  jurisdiction  of  the  Supremo 
Court  at  Special  Term  depends  ui>on  the  constitution  and 
laws,  and  no  appoilionnient  of  business,  although  ordinaii^y 
respected,  will  deprive  a  justice  of  the  Supreme  Couit  of  any 
of  his  constitutional  rights  and  powers.  (Art.  4  of  the  Con- 
stitution, §  G.)  The  signing  of  the  order  to  show  caui^,  and 
the  expression  of  o|:inion  by  Justice  "NVestbrook  up6n  the 
powers  of  Special  Terms,  was  no  evidence  of  an  assump- 
tion of  extra  jurisdictional  power.  (^People  ex  reL  Smith 
V.  liussell,  29  How.  Pr.,  17G.)  No  irregularity  wjis  com- 
mitted in  seeking  to  have  a  hearing  upon  the  rctuiii  of 
the  mayor  by  means  of  the  order  to  show  cause.  (liule 
38;  id.,  44;  Code,  §  770;  In  re  ZamchelH,  August  30, 
1879;  Peo2)le  v.  Chastine  Cox,  July  8,  1879;  lif/an  v. 
Police  Commissioners,  July  13,  1878 ;  Ilowe  v.  Dufft/, 
May  18,  1879;  5  Wait's  Practice,  457,  and  ciises  cited  ; 
People  v.  Jacobs,  5  Hun,  428;  People  v.  Slillwell,  19 
N.  Y.,  531;  People  v.  Board  of  Police,  39  id.,  50G;  People 
v.  McDonald,  G9  id.,  3G2.)  The  writ  should  not  issue  where 
there  are  other  remedies  perfectly  adequate.  [People  v. 
Supervisors  of  Ulster  Co.,  31  IIow.  Pr.,  237;  People  v. 
Clute,  42  id.,  157.)  The  Supreme  Court  has  jurisdiction  to 
review,  by  certiorari,  proceedings  for  the  removal  by  the 
mayor  of  New  York  of  heads  of  departments.  (^People  ex 
reh  Bancroft  v.  Weygant,  IG  Ilun,  54G;  People  v.  Board 
of  Police,  39  N.  Y.,  506;  People  ex  rel  Folk  v.  Board  of 
Police  and  Excise,  72  id.,  415;  People  ex  reL  Munday 
V.  Fii'e  Commissioners,  72  id.,  445.)  If  an  officcr\s  action  is 
judicial,  it  is  subject  to  review  by  writ  of  certiorari.  {Leroy 
V.  Mayor,  20  J.  II.,  429.)  To  eflcct  a  removal  for  cause, 
after  opportunity  to  the  accused  to  be  heard,  ;:.i)ecific  charges 
must  be  made.     (Dillon  on  Corps.,  §§  192,  193;  Murdoch 


18S0.]      The  Peoplb  ex  rel.  Thb  Mayor  v,  NiCHbLS.         585 


Statement  of  case. 


V.  Phillips^  Academy,  7  Pick.,  303;  Osgood  v.  Ifehon,  L.  R. 
[5  H.  of  L.],  053;  Commonwecdth  v.  Arnold,  Littell,  327; 
Rex  V.  Liveiyool,  2  Burrows,  734.)  A  reasonable  and  just 
cause.n:ust  bo  assigned  —  one  personal  to  the  accu.sed.  (39 
N.  J.  L.  II.,  22;  Osffood  v.  JVelson,  L.  1{.  [5  H.  of  L.],  63G; 
People  ex  rel.  Mimday  v.  Fire  Commissioners,  72  N.  Y., 
445.)  Reasonable  notice  of  the  time  and  place  for  hearing 
upon  the  charges  must  bo  given  to  the  accused.  [Mur- 
dock  V.  Phillips'  Academy,  12  Pick.,  244,  2(53,  266;  Wilcox 
on  Coi[)s.,  p:ir.  700.)  The  existence  of  the  assigned  cause 
must  be  ascertained  by  the  production  of  proofs.  {Page, 
Second  Auditor  v.  Hardin,  8  B.  Munroe  [L.  &  Eq.  R.],  649, 
672,  674,  675.)  The  above  constitutes  the  indicia  of  a 
'•judicial"  proceeding.  (Code,  §§  843,  851,  854,  856.)  A 
review  of  the  mayor's  action  by  certiomri  is  the  only  proper 
remedy.  {People  v.  FaircMld,  67  N.  Y..  334;  People  v. 
Stout,  19  How.  Pr.  R.,  171;  Wood  v.  Pealce,  8  J.  R.,  69; 
Wildy  V.  Washburn,  16  id.,  49;  People  v.  Van  Slyck,  4 
Cow.,  21)7,  323;  People  v.  Stout,  19  How.  Pr.  R.,  171; 
People  V.  Bcarfield,  35  Barb.,  254.) 

Francis  JST.  Bangs,  for  respondent.  A  writ  of  certiorari 
never  issues  for  the  purpose  of  bringing  up  for  review  in- 
terlocutory, or  intermediate,  or  preliminary  proceedings. 
[Lynde  v.  Noble,  20  J.  R.,  80  ;  Haines  v.  Backus,  4 
Wend.,  213  ;  Stone  v.  The  3Iayor,  25  id.,  168  ;  People 
V.  Pilot  Board,  37  Barb.,  126 ;  People  v.  Supervisors, 
43  id.,  232;  People  v.  Oomrs.,  30  N.  Y.,  72;  Cuyler  v. 
Trustees,  5  T.  &  C,  609.)  Upon  the  presumption  that  the 
governor  would,  and  could,  correct  errors,  no  judgment 
of  the  Supreme  Coiut  could  be  effectual.  {People  v. 
Walter,  68  N.  Y.,  409;  Dwin.  &  East,  196  n.)  Upon  the 
theory  that  a  proceeding  for  the  removal  of  a  police  com- 
missioner is  a  judicial  proceeding,  then  it  is  so  at  every 
^  stnge  and  in  all  its  parts.  {Matter  of  Eightieth  street,  17 
Abb.,  264.)  Until  the  court  heard  from  the  governor  it 
had  nothing  of  which  it  had  jurisdiction  to  take  notice.  Ho 
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was  the  custodian  of  the  record,  (Bogert  v.  The  Mayor,  7 
Cow.,  158;  People  v.  Van  Allen,  55  N.  Y,,  31;  People  v. 
Brooklyn,  9  Barb.,  535;  People  v.  Reddy,  43  id.,  545;  Peo- 
ple V.  Coinrs.,  43  id.,  494;  People  v.  Fredericks,  48  id.^  173; 
People  V.  Oomrs,,  9  Hun,  609;  People  v.  Assessors,  16  id., 
407;  Marsh  v.  Delaney,  49  N.  Y.,  655;  People  v.  iJ.  7i.  Co., 
55  id.,  602.)  When  the  case  reached  the  governor's  hands 
it  was  I'es  nova.  (^Murdock  v.  Phillipfl  Acadany,  7  Pick., 
303.)  Tlie  fact  that  the  process  of  removing  a  police  com- 
missioner consists  of  successive  steps  is  no  ground  for  review- 
ing them  in  detachments.  {People  v.  Hill,  65  Barb.,  171; 
People  V.  Walton,  68  N.  Y.,  407.)  The  court,  by  takmg 
separate  cognizance  of  tlie  proceedings  before  the  mayor, 
upon  his  heai'say  and  second-hand  report  of  them  cannot, 
by  vacating  or  revershig  them,  reach,  imllify  and  rcvci'sethe 
action  of  the  governor.  {People  v.  Brady,  56  N.  Y.,  182; 
Murdock  v.  Phillips^  Academy,  7  Pick,,  363.)  There  is  no 
precedent  for  the  exercise  of  the  power,  which  was  exercised 
by  the  court  below  in  its  original  order.  {Sutherland  v.  The' 
Governor,  29  Mich  ,  320;  Mauran  v.  Smith,  8  R.  I.,  192; 
DennetCs  Petition,  32  Me.,  210;  People  v.  Bissell,  19  111., 
229;  State  v.  The  Governor,  1  Dutch.,  332;  Hawkins  v. 
llie  Governor,  1  Ark.,  578;  Norton  v.  Dowling,  46  IIow. 
Pr.,  7;  Burch  v.  Ilardwick,  23  Gratt.,  51;  Gnerw.  Taylor, 
4  McCord,  206;  People  v.  Stout,  11  Abb.  Pr.,  17;  People 
V.  Bearjield,  35  Barb.,  254;  People  v.  Bumside,  3  Lans., 
74;  Keenan  v.  Perry,  24  Texas,  253;  State  v.  McGarry,  21 
Wis.,  496;  Uoboken  v.  Gear,  3  Dutch.,  268;  State  v.  Doherty, 
25  La.  Ann.,  119;  Ex  parte  Vallandingham,  1  Wall.,  253; 
Ex  parte  Metzger,  5  How.,  348;  U.  S.  v.  Ferreira,  13  id., 
48.)  No  judicial  power  is,  in  terms,  vested  m  the  mayor  by 
the  charter  in  removing  heads  of  departments.  (Laws  of 
1873,  chap.  335,  §§  19,  489;  3  Bl.,  24;  In  re  Metzger,  5 
How.,  176;  V.  S.  \.  Ferreira,  13  id.,  40;  Ex  parte  Vallandr 
ingham,  1  Wall.,  253;  Ex  parte  Mayor  of  Albany,  23  Wend., 
288;  People  v.  Walter,  68  N.  Y.,  410;  Peo2)le  v.  Mayor  of  ' 
N.  Y.,  2  Hill,  9;  S.  C,  id.,  14  n.  a;  People  v.  Van  Slyck^ 
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4  Cow.,  297;  People  v.  Board  of  Health,  33  Barb.,  344; 
Brzgffs  v.  McKellar,  2  Abb.  Pr.  R.,  42;  Martin  v.  Mott,  12 
Wheat.,  31.)  The  second  order  made  by  Judge  Westbrook, 
i,  e.y  the  oue  made  on  September  fifteenth,  was  unauthorized 
by  law.  {JSx  parte  Mayor,  etc.,  23  Wend.,  289;  People  v. 
Supervisors,  15  id.,  211;  People  v.  Comrs,,  30  N.  Y.,  72; 
2  Crary,  357;  form  94,  p.  393;  form  159,  p.  660,  form  603.) 
The  error  committed  was  not,  in  a  matter,  within  the  court's 
jurisdiction,  but  it  consisted  in  going  outside  of  that  juris- 
diction. {People  V.  Liscamh,  60  N.  Y.,  559.)  If  any  juris- 
diction is  vested  in  the  Supreme  Court  to  examine,  on  cer- 
tiorari, the  manner  in  which  the  mayor  used  his  executive 
and  ministerial  power,  that  jurisdiction  cannot  be  exercised 
by  a  justice  of  the  court,  sitting  at  chambers,  and  there  hold- 
ing a  Special  Term  for  non-enumerated  motions  and  chambers 
business.  {People  v.  Pire  Catnrs.,  1^2  N.  Y.,  450;  Eules38, 
40,  44;  Loan  Asso.  v.  Stevens,  8  Hun,  515;  Code,  §§  232, 
235.)  The  papers  made  an  appropriate  case  for  the  issue  of 
a  writ  of  prohibition  under  chapter  70  of  the  Laws  of  1873. 
{Quimbo  Appo  v.  The  People,  20  N.  Y.,  541.)  The  writs 
of  **  Mandamus  and  Prohibition,"  published  in  1872,  by 
Charles  Crary,  Esq. 

Danforth,  J.  This  is  an  appeal  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  in  the  first  judicial 
department,  directing  that  a  writ  of  prohibition  should  be 
issued  to  prohibit  the  Special  Terms  of  the  Supremo  Court 
appointed  to  bo  held  in  the  city  of  New  York  for  non-enu- 
merated motions  and  chamber  business,  and  the  justices  pre- 
siding thereat  from  proceeding  to  entertain  any  application 
for  any  judgment  or  order  in  any  manner  aflfccting  the  pro- 
ceedings of  the  mayor  of  the  city  of  New  York  in  the 
removal  of  Sidney  P.  Nichols  from  the  office  of  commissioner 
of  police  in  pui-suance  of  a  writ  of  cei-tioniri  theretofore 
issued  out  of  the  Supreme  Court  to  said  ma}or,  and  the 
return  thereto,  or  either  of  them,  and  to  prohil>it  the  Siiid 
Nichols  from  ai)plying  to  any  such  Special  Term  for  any  judg- 
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mciit  or  order  upon  said  writ.  The  order  implies  that  the 
proceedings  of  the  mayor  in  the  matter  referred  to  were 
subject  to  review  in  some  one  of  the  divisions  of  the  Supreme 
Court,  and  that  the  writ  of  certiorari  furnished  the  proper 
means  to  bring  those  proceedings  before  it.  It,  therefore, 
seems  that  the  defendant  had  mistaken  neitlicr  his  remedy 
nor  his  forum,  but  erred  only  in  respect  to  the  time  and  placo 
of  his  application  for  relief:  but,  upon  this  appeal,  the 
respondent  contends  that  the  court  had  no  jurisdiction  to  issue 
the  writ  of  certiorari,  and  therefore  that  question  is  fu*st  to 
be  considered. 

The  record  shows  that  in  May,  1876,  the  defendant, 
Nichols,  w:vs  appointed  commissioner  of  police.  He  accepted 
the  appointment  and  entered  upon  the  duties  of  the  office. 
Its  term  was  six  yeai's,  and  the  annfial  Siilaiy  $(3,000.  It 
was  thus  an  office  of  honor  and  protit,  to  the  enjoyment  of 
which  ho  was  entitled  for  the  full  tei-m,  unless  removed  for 
misbehavior  or  unfitness  to  discharge  its  duti(?s.  The  relator 
was  the  mayor  of  the  city,  and  its  chailer  conferred  upon  him 
power  to  remove  the  defendant,  but  only  **  for  cause  and  after 
opportunity  to  be  heard."  (Session  Laws  of  1873,  chap. 
335,  §  25.)  The  power  is  not  an- arbitrary  one,  to  be  exer- 
cised at  pleasure,  but  only  upon  just  and  reasonable  grounds, 
and  then  not  until  after  notice  to  tho  person  charged,  for  in 
no  other  way  could  ho  have  **an  opportimity  to  bo  heard." 
The  proceeding,  therefore,  must  bo  instituted  upon  specific 
charges,  sufficient  in  their  nature  to  warrant  the  removal,  and 
then,  unless  admitted,  bo  proven  to  bo  true.  Defendant 
might  also  cross-examine  the  witnesses  produced  to  support 
the  charges,  call  others  in  his  defense,  and  in  these  and  other 
steps  in  the  proceeding  be  represented  by  coimsel.  In  no 
other  way  could  the  pcreon  sought  to  bo  removed  have  a 
duo  hearing  or  **an  opportunity  to  bo  heard,"  and  this  con- 
dition must  be  complied  with  before  tho  power  of  removal 
is  exercised.  {Rcf/.  v.  Smith,  5  Q.  B.,  G14  ;  Osgood  v.  ^ehorij 
5  House  of  Lords,  ^o(S  ;  People  ex  rel.  Munday  v.  Bd,  Fire 
CorrCrs^  infra.)     It  follows,  therefore,  that  the  proceeding  is 
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judicial  in  its  character,  and,  as  a  necessary  consequence,  is 
subject  to  review  by  a  writ  of  certiorari  Issued  by  the 
Supreme  Court  in  the  exercise  of  its  superintending  power 
ovxr  ii  iferior  tribunals  and  pei-sons  exercising  j  udicial  functions. 
{Leroy  v.  The  Mayor ^  20  J.  E.,  429  ;  People  v.  Board  of 
Police^  39  N.  Y.,  506 ;  People  ex  rel.  Folk  v.  Board  of 
Police  of  the  City  of  Brooklyn^  69  id.,  468  ;  People  ex  rel. 
Glapp  V.  Board  of  Police  of  the  City  of  N'ew  York,  72  id., 
415  ;  People  ex  rel.  Munday  v.  Board  of  Fire  Commis- 
sioners of  the  City  of  New  York,  72  id.,  445.) 

Various  other  questions  have  been  argued  with  great  abil- 
ity by  the  learned  counsel  for  the  respondent  relating  to  the 
form  of  tlio  writ  of  certiorari  and  the  effect  of  the  order  made  by 
the  mtiyor,  whether  it  is  interlocutory  or  final,  but  these  need 
not  be  considered.  They  relate  to  the  procedure  under  the 
writ  and  must  bo  disposed  of  when  that  WTit  and  the 
return  thereto  come  before  the  court.  They  have  no  relation 
to  the  order  before  us ;  that,  as  its  language  shows,  is  quite 
narrow.  The  writ  granted  by  it  is  to  prohibit  not  all  the 
Special  Terms  of  the  Supreme  Court,  but  only  particular 
Special  Terms  of  that  court,  from  entertaining  further  pro- 
ceedings under  the  writ  of  certiorari,  and  the  opinion  of  the 
learned  court  places  the  order  upon  distinct  grounds,  viz  : 
First,  that  a  Special  Term  for  non-enumerated  motions  and 
chamber  business  has  no  jurisdiction  to  hear  and  decide  the 
certiorari  proceeding ;  and,  second,  that  such  proceedings 
could  only  )  c  brought  on  for  hearing  upon  a  notice  of  not 
less  than  eight  days,  and  declares  that  the  relator  therein  at 
other  Special  Terms  and  upon  such  notice  may  bring  them  to 
a  determination.  It  is  therefore  true,  as  the  learned  counsel 
for  the  respondent  urges,  that  the  exact  **  grievance  of  the 
appellant  is,  not  that  he  is  wholly  prevented  from  prosecuting 
the  writ  of  ccrliorari  and  the  proceedings  under  it,  but  it  is 
that  in  prosecuting  it  he  is  restricted  to  particular  branches 
of  the  Supreme  Court." 

Can  this  distinction  bo  maintained  ?  It  is  provided  by  the 
constitution  that  the  court  itself  shall  have  general  jurisdic- 
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tion  in  law  and  equity.  It  follows  that  its  jurisdiction  can 
be  limited  neither  by  the  Lcgishituro  nor  by  any  power  con- 
ferred by  it  upon  the  court  itself.  {Hart  v.  Hatcky  3  Hun, 
375.)  Its  functions  are  to  be  exercised  by  its  judges,  sitting 
in  General  Terms,  or  at  the  Circuit,  or  Oyer  and  Terminer,  or 
Special  Terms,  The  constitution  also  provides  that  each 
judge  may  hold  Special  Terms  in  any  county  (iirt.  6,  §  7),  and 
neither  in  that  instrument  nor  in  any  statute  do  we  find  that 
one  Special  Term  or  one  judge  at  Special  Term  has  or  can 
have  more  authority  or  power  than  another.  The  Code  (§ 
232)  authorizes  the  justices  of  the  Supreme  Court  for  each 
judicial  depai-tment  to  appoint  the  times  and  places  for  hold- 
ing the  Special  Terms.  This  authority  was  exercised  in  the 
first  district.  Some  of  the  terms  thus  appointed  are  desig- 
nated by  the  justices  as  **  Special  Terms  for  equity  cases  and 
enumerated  motions,"  and  others  as  **  Special  Terms  for  non- 
enumerated  motions  and  chamber  business,"  and,  while  it 
cannot  be  doubted  that  for  the  due  and  orderly  conduct  of 
litigation  and  causes,  certain  steps  and  proceedings  therein 
may,  under  the  direction  of  the  judges,  be  required  to  bo 
taken  at  specified  terms,  vet  any  such  regulation  must  be 
subject  to  the  control  of  the  justice  who  is  assigned  to  hold 
them.  If  otherwise  the  power  of  the  judge  would  be 
limited,  public  interests  sometimes  put  in  jeopardy  and  the 
rights  of  citizens  infringed.  The  case  before  us  illustrates 
'  this  position. 

The  writ  of  certiorari  was,  on  the  application  of  the  rela- 
tor Nichols,  duly  allowed  in  August,  1879,  and  made  return- 
able at  a  Special  Term  of  the  Supreme  Court,  at  the  court- 
house in  the  city  of  New  York,  on  the  firat  Monday  in  Sep- 
tember then  next.  This  was  one  of  the  terms  regularly 
appointed,  but  was  among  those  designated  **  for  non-enumer- 
ated motions  and  chamber  business."  After  some  delays  a 
return  was  made  to  the  writ,  and  filed  on  the  fifteenth  of 
September.  On  the  sixteenth  day  of  that  month  Mr,  Jus- 
tice  WicsTBROOK,  who  was  duly  assigned  to  hold  that  term, 
made  an  order  requiring  the  mayor  to  show  cause,  at  the 
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Special  Term  to  be  held  in  the  court-house  in  the  city  of 
New  York,  on  the  twenty-second  day  of  September,  why 
Nichols,  the  relator,  should  not  have  judgment  on  the  return 
vacating  the  judgment  of  the  mayor  removing  the  relator 
from  his  position  as  commissioner  of  police,  etc.,  and  directed, 
for  reasons  shown  to  him,  that  service  on  the  seventeenth  of 
September  should  be  sufficient.  The  case  was  one  of  general 
importance,  and  the  public  as  well  as  the  relator  had  an 
interest  in  its  speedy  disposition.  At  this  point,  however, 
upon  the  application  of  the  mayor,  the  order  appealed  ffom 
was  made.  The  power  of  the  General  Term  to  grant  a  writ 
of  prohibition  addressed  to  the  Special  Term  was  given  by 
statute  (chap.  70,  Laws  of  1873),  to  be  exercised  in  the 
same  manner  and  with  the  same  effects  in  all  respects  as  the 
like  proceedings  when  the  writ  is  directed  to  inferior  courts 
and  the  judges  thereof.  In  such  cases  the  inquiry  relates  to 
** jurisdiction  simply."  An  error  or  mistake  in  practice 
affords  no  foundation  for  the  writ,  unless,  nsis  said  in  Ex  parte 
Smith  (3  A  &  E.,  719),  it  involves  the  doing  of  something 
"which  is  contrary  to  the  general  laws  of  the  land." 
{Ackerlf/  V.  Parkinson^  3  M.  &  S.,  427;  In  re  Crawford,  13 
Q.  B.,  613.)  It  was  decided  in  these  cases  that  the  Court 
of  Queen's  Bench  would  not  interfere  with  the  procedure 
of  other  courts.  In  Thompson  v.  Tracey  (60  N.  Y.,  31), 
the  court  says  :  "No  question  but  jurisdiction  can  be  tried 
in  a  proceeding  inaugurated  by  a  prohibition." 

It  is  also  well  settled  that  where  a  remedy  by  appeal,  or 
otherwise,  may  be  had  to  correct  an  error  of  law  or  practice 
the  writ  will  not  lie.  (2  Hill,  263,  267.)  In  such  a  case 
the  inferior  court,  or  the  tribunal  of  limited  jurisdiction,  can 
be  set  right  by  appeal  only.  Where,  however,  the  statute 
has  imposed  restrictions  as  to  the  circumstances  under  which 
such  **  inferior  court  or  judge  thereof"  may  act  in  matters 
otherwise  within  its  jurisdiction,  and 'these  restrictions  are 
disregarded,  the  party  aggrieved  may  have  a  remedy  by  pro- 
hibition. This  is  the  doctrine  stated  in  Quimbo  Ajipo  v. 
The  People  (20  N.  Y.,  631),  and  by  Jacobs  in  the  citation 
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there  iiuido.  It  goes  uo  •further.  The  remedy  may  bo  had 
to  prevent  the  violation  of  some  fundamental  principle  of 
justice,  or  the  transgression  of  the  **  bomids  prescribed  by 
law."  No  other  power  is  given  to  the  General  Term  by  the 
statute  cited.  In  other  cases  its  acts  as  a  court  of  review 
and  its  finictiou  in  these  two  capacities  ought  not  to  be  con- 
founded. 

The  inquiry,  then,  is  whether  the  justice  who  was  holding 
the  Special  Term  had  mistaken  the  practice  in  a  vital  par- 
ticuhir,  or  wiis  doing  anything  manifestly  outside  of  or 
beyond  the  jurisdiction  of  the  court. 

First.  There  is  no  absolute  right  to  a  notice  of  eight  days. 
A  notice  of  less  than  eight  days  may  bo  prescribed  by  a 
judge  or  court.  This  power  is  conferred  by  statute  (Code, 
§  780),  and  recognized  by  a  general  rule  of  the  Supremo 
Court  (rule  37)  ;  but  its  exercise  is  subject  to  review.  (71 
N.  Y.,  431). 

Second.  It  was  not  improper  to  bring  on  the  certiorari  for 
a  hearing  at  the  Special  Term  at  which  the  order  to  show 
cause  was  made  returnal)le.  It  would  bo  had  upon  the 
return,  and,  like  a  motion  for  judgment  on  the  pleadings  on 
the  ground  that  an  answer  raises  no  issue  of  fact,  would 
present  a  question  of  law  only,  and  thus  come  within  the 
class  of  non-enumerated  motions  {People  v.  Northern  li.  H, 
Co.y  42  N.  Y.,  217),  as  defined  by  rule  thirty -eight.  It  is  not 
to  be  found  among  those  styled  in  that  rule  *'  enumerated 
motions;"  but  if  it  were  otherwise  it  would  still  have  been 
within  the  jurisdiction  of  the  court  to  hear  it  at  any  Special 
Term,  and  u|)on  such  notice  as  should  ])C  i)vescribed.  There 
is  nothing  in  Supreme  Court  rule  forty-four  to  prevent  it. 
By  that  rule  it  is  provided  that  a  case  on  a  certiorari  may 
be  brought  to  a  hearing  upon  the  usual  notice  of  argument 
at  the  Special  Term.  It  is  claimed  that  this  rule  has  the 
force  of  a  statute,  ancl  that  the  notice  of  the  argument  must, 
therefore,  ])e  of  eight  days.  But  the  rule  is  l)inding  only  as 
it  is  consistent  with  the  Code  (§  1 7),  and,  jts  we  have  seen, 
the  power  to  shorten  notice  is  conferred  by  that  statute. 
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There  was,  then,  no  violation  of  the  provisions  of  any 
statute  or  unlawful  exercise  of  jurisdiction  by  the  justice 
holding  the  Special  Term  named  in  the  order,  nor  would  ho 
have  transgressed  by  entertaining  further  proceedings  pursu- 
ant to  the  order  to  show  cause. 

I  can  discover  no  ground  upon  which  the  order  appealed 
from  can  stand,  and  tliink  it  should  be  reversed. 

All  conour. 

Order  reversed. 


WiiiUAM  Etan,  Plaintiff  in  Error,  v.  The  People  op  the    m^ 
State  of  New  York,  Defendant  in  Error.  jJJ  5S 
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Special  Sessions  (chap.  390,  Laws  of  1879),  which  gives  to  siud  courts 
exclusive  jurisdiction,  in  the  firat  instance,  to  hear  and  determine, 
among  other  things,  *'  charges  for  assiiult  and  battery,  not  alleged  to 
have  been  committed  riotously,"  did  not  oust  Courts  of  Sessions  of  juris- 
diction to  try  pending  indictments  for  that  offence ;  it  ajiplies  only  to 
charges  made  subsequent  to  the  passage  of  the  act. 

It  seeins,  that  the  wonl  *< charges'*  implies  an  original  complaint,  made  in 
the  firijt  instance,  preliminary  to  a  formal  trial  for  a  crime,  it  does  not 
include  indictments. 

Upon  the  ti-ial  of  an  indictment  for  assault  and  battery,  the  offence  was 
alleged  to  have  been  committed  dui'^ng  an  affray  at  a  town  meeting; 
one  of  the  witnesses  for  the  prisoner  was  asked  on  cross-examination 
whether  he  had  been  indicted,  for  assault  and  battery,  committed  on  that 
day,  this  was  objected  to,  objection  oveiTulecl,  and  the  witness  answered 
"yes,"  ?ield,  that  it  was  a  fair  infei'ence  that  the  witness  was  indicted 
as  one  of  the  participants  in  the  affiray;  and  that  the  question  was  com- 
petent to  show  the  position  he  occupied,  in  respect  to  the  controversy, 
out  of  which  the  affray  arose,  and  his  interest  in  the  litigation,  and  as 
showing  prejudice  or  bias. 

It  seeinSt  that  the  mere  fact  that  a  ¥ritnesB  has  been  indicted,  cannot  legiti- 
mately tend  to  discredit  him  or  impeach  his  moral  character,  and  that 
evidence  thei^eof  is  therefore  incompetent;  (Folrbti  and  Eaul,  J. J.,  dis- 
senting, and  holding  that  the  allowance  of  questions  on  cross-exami- 
nation of  a  witness,  as  to  his  having  been  indicted,  ai-e  in  the  discretion 
of  the  court). 

One  of  the  witnesses  for  the  prosecution,  when  a^ked  what  he  saw  of  the 
occurrence,  answered  amoTi<^  other  things,  *'  I  should  judge  he  (the  com- 
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plain  ATI  t)  Btrack  a  atoney**  thia  was  on  motion  strack  out,  kddf  no  error, 
as  it  waa  not  responsive  to  the  question,  and  was  aconjectore,  not  knowl- 
edge. 

Also  Jidd,  that  evidence  that  the  prisoner  made  an  effort  to  keep  out  of  the 
way  of  the  sheriff  was  competeui. 

It  teemSf  however,  that  such  evidence  is  very  slight,  if  any  e%'idenoe  of 
guilt. 

(Argued  January  14, 1880 ;  decided  January  27, 1880.) 

Error  to  the  General  Term  of  the  Supreme  Court,  in  the 
third  judicial  department,  to  review  judgment  affirming  a 
judgment  of  the  Court  of  Sessions,  in  and  for  tlie  county  of 
Ulster,  entered  upon  a  verdict,  convicting  the  plaintiff  in 
error,  of  the  crime  of  assault  and  battery. 

The  facts  are  sufficiently  stated  in  the  opinion. 

J^.  X.  Westbrook,  for  plaintiff  in  error.  The  Coml  of 
Sessions  had  no  jurisdiction  to  try  the  case.  (Const,  aii;.  6, 
^  14;  3  11.  S.  [Gth  ed.],  234.)  Its  jurisdiction  was  taken 
away  by  chapter  390,  Laws  of  1879,  and  that  act  annulled 
all  proceedings  commenced  under  the  former  statute,  but  not 
then  decided.  {People  v.  Rawson^  61  Barb.,  619,  635;  Com- 
monwealth  v.  Kimball^  21  Pick.,  370;  People  v.  Bull^  46 
N.  Y.,  68;  Delamater  \,'  People^  5  Lans.,  334;  Johnson  v. 
R.  R.  Co,,  49  N.  Y.,  462;  J^ewel  v.  People,  3  Sold.,  97; 
Benton  v.  Wtckwire,  54  N.  Y.,  258;  BtUler  v.  Palmer,  1 
HHl,  324,  830;  Curtis  v.  Leavit,  15  N.  Y.,  229;  Ilarting  v. 
People,  22  id.,  95,  102;  Toicn  v.  Jenkins,  57  id.,  192.) 
The  question  put  to  Luke  R.  Ford,  one  of  the  witnesses  for 
the  defense,  if  he  had  been  indicted  for  assault  and  battery, 
was  improperly  allowed.  {People  v.  Genung,  11  Wend,, 
18,  21;  People  v.  Gray,  3  Seld.,  378;  Jackson  v.  Osbom,  2 
Wend.,  555;  Crapo  v.  People,  15  Hun,  269.)  Evidence 
having  been  improperly  admitted,  and  the  prisoner  having 
been  convicted,  the  error  in  the  admission  of  evidence  is  pre- 
sumed to  have  prejudiced  him,  and  the  judgment  must  be 
rcvei'sed,  unless  it  clearly  appears  that  the  improper  evidence 
could  not  possibly  have  had  effect.  {Coleman  v.  People,  58 
N.  Y.,  562.)     When  an  erroneous  charge  is  made,  the  vcr- 
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diet  must  be  set  aside,  Unless  it  clearly  appears  it  did  not, 
and  could  not,  have  affected  the  verdict.  {Greene  v.  White, 
37  N.  Y.,  405;  I'eqple  v.  Bennet,  49  id.,  148;  People  v. 
Caee  [not  published].) 

A.  T.  Clearwater,  for  defendant  in  eiTor.  The  provisions 
of  chapter  390  of  the  Laws  of  1879  did  not  affect  the  juris- 
diction of  the  Court  of  Sessions  to  tiy  the  indictment  at  bui\ 
(1  Blackstone's  Com.,  87,  90;  Smilh  v.  T/ie  People,  47 
N.  Y.,  330;  2  Cow,,  419;  People  v.  Lambier,  5  Den.,  9;  3 
B.  S.  [Gth  ed.],  1004,  §  1;  4  Blackstone's  Com.,  302; 
Goi'dner  et  al  v.  The  People,  62  N.  Y.,  299,  306,  307; 
Donaldson  v.  Wood,  22  W.  R.,  395;  Bacon's  *'Ab  Statutes,"  5; 
People  V.  Supervisors  of  Columbia  Co,,  43  N.  Y.,  130,  132; 
People  ex  reL  Wit/ierbee  v.  Supervisors,  70  id.,  228,  236.) 
A  law  is  never  to  have  retroactive  effect  unless  its  express 
letter  or  clearly  manifested  intention  requires  that  it  should 
have  such  effect  {DasJi  v.  Van  Kleeck,  7  J.  R.,  499;  Per- 
ley  V.  Pampacher,  5  Duer,  183;  Sayre  \,Wisner,  8  Wend., 
662;  Palmer  v.  Conly,  4  Denio,  376;  Calkins  v.  Calkins,  3 
Barb.,  305;  Jackson  v.  Van  Zandt,  12  J.  R.,  168;  People 
V.  Supervisors  of  Columbia  Co.,  10  Wend.,  363;  Hockley  v. 
Sprague,  id.,  114;  JV.  Y,  and  Oswego  M.  P.  P.  Co.  y.Van 
Horn,  57  N.  Y.,  473;  Earl,  477,  478;  Jlonegan  v.  The  Peo- 
ple, 55  N.  Y,,  613,  616;  Benton  v.  Wic/cwire,  54  id.,  226, 
229;  Berley  v.  Rampache:r,  6  Ducr,  183;  2  Dwar.,  677; 
Palmer  v.  Coniy,  4  Den.,  374;  2  N.  Y.  [2  ComsL],  182; 
Jarves  v.  Jarves,  3  Edw.  Ch.,  462;  7  J.  R.,  477;  Wood  v. 
Oakley,  11  Paige,  400:  4  Edw.,  562;  People  v.  Supervisors 
of  Columbia,  10  Wend.,  363:  Van  Pennselaer  v.  Livingston, 
12  id.,  490;  Pr.  Lib.,  42,  78;  2  Inst.,  292;  6  Bac.  Abr., 
370;  2  Mod.,  310;  2  Lev.,  227;  2  Jones,  108;  4  Burr., 
2460;  1  Bay.,  179;  3  Dall.,  386;  2  Cranch,  272;  1  Bl. 
Com.,  44;  2  Ld.  Raym.,  1352;  Dash  v.  Van  Kleeck^ 
7  J.  R.,  477;  Sayre  v.  TTwier,  8  Wend.,  661;  Pates  v. 
Steams,  23  id.,  482 ;  S.  P.  Bolles  v.  Duff,  7  Abb.  Pr. 
[N,   &],    385;    S-    C,    55    Barb.,    580;    38    How.   Pr., 
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492,  504;  Birch  v.  Neudbury,  10  N.  Y.,  374,  390; 
James  v.  Pattern,  G  N.  Y.,  9;  People  v.  Caranaly  6  id.,  463; 
jF/y  e/  a/,  v.  HoUon,  15  id.,  595;  TonneUe  v,  //a//,  4  id.,  140, 
144;  Evergreem;,  47  id.;  1  Kent's  Com.,  510;  15  Wend.,  241; 
7  J.  R.,,  477;  1  Kent's  Com.,  4G2;  JVew  York  and  Brooklyn 
Bridge,  72  N.  Y.,  527;  Holmes  v.  Carley,  31  id.,  289;  32" 
Barb.,  440;  Ohase  v.  JST.  Y.  Central  R.  R.  Co.,  26  N.  Y.,  523; 
Donaldson  v.  Wood,  22  Wend,  395;  Dwar.  on  Stat.,  5G2; 
Pillow  V.  Bushnell,  6  Barb.,  156;  1  Kent's  Com.,  463; 
Smith  on  Stat.,  §§  701,  703;  White  v.  Wager,  82  Bai-b., 
250;  aflSmied  in  25  N.  Y.,  328;  Dwar.,  662,  614,  632; 
Younge  &  J.,  196;  Bishop  on  Stat.  Crimes,  §  154;  Pwrman 
V.  Nichol,  3  Cald.,  432;  CoTnmissioners  of  Central  Park, 
50N.  Y,493;  Bishop  on  Stat.  Crimes,  §  165.)  Repeals 
by  implication  are  not  favored  by  the  law.  (Bishop  on  Stat. 
Crimes,  §  154;  In  the  Matter  of  the  CoirkmisHumers  of  Cen- 
ti^al  Park,  50  N.  Y.,  493;  The  People  exrel.  liingsland  v. 
Palmer,  52  id.,  83;  Loher  v.  Brookline,  13  Pick.,  343, 
348;  Haijnes  v.  Jenlcs,  2  id.,  172,  176;  8nell  v.  Bridge- 
water  Cotton  Gin  Manif  Co,,  24  id.,  407;  Ghddard  v. 
Boston,  20  id.,  407;  Bawen  v.  Lease,  5  Hill,  22;  Wyman 
V.  Campbell,  6  Poi-t.,  219;  Dugan  v.  Gittings,  3  Gill,  138; 
McCartee  v.  Orphan  Asylum  Society,  9  Cow.,  437;  Lich- 
tenstein  v.  The  State,  5  Ind.,  162;  Ei*mne  v.  Moore,  15 
Ga.,  361;  Aspdeijfs  Estate  v.  Wallace,  jr.,  368,  431;  ^oc^- 
arfay  v.  TF/fer^n,  1  Head.,  113;  Bobbins  v.  T/^e  yS/a^c,  8 
Ohio,  131;  The  State  y.  Marrow,  26  Mo.,  131;  Swarm  v. 
Buck  40  Miss.,  268;  People  \,  San  Francisco,  etc,.  Railroad, 
28  Cal.,  254;  Blain  v.  Bailey,  25  Ind.,  165;  Buckingham 
V.  Steubenville  and  Indian  Railroad,  10  Ohio,  25;  Commonr  \ 
wealth  V.  Flannelly,  15  Gmy,  195;'  Goddard  v.  TAe  CiVy 
o/"  Boston,  20  Pick.,  407,  410;  Bishop  on  Statutory  Crimes, 
§  155;  jN".  Y,  and  Osivego  M.  R.  R.  Co.  v.  Van  Horn,  57 
56  N.  Y.,  473;  Smith  v.  The  People,  47  id.,  330;  In 
the  Matter  of  the  Evergreens,  47  id.,  216;  The  People 
V.  Carnal,  6  id.,  463;  Ely  et  ah  v.  Fulton,  15  id.,  695; 
The  People  v.  Lord,  12  Hun,   285;  Blain  v.  ^flw&y,  26 
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IncL,  165;  The  State  v.  JBis/iqp,  41  Mo.,  16;  Johnson  v. 
BurreO,  2  Hill,  238;  Kent's  Com.,  463;  Church  v.  Crocker, 
3  Mass.,  21;  Mention  \\  Worcester  CownJty,  10  Pick.,  235; 
Urdted  Society  v.  Uagle  Hank,  7  Couu.,  456;  Bacon's 
Abdg't  StaL,  J.,  3;  McMillan  v.  Ada7ns,  1  Marq.  [H.  L. 
Cas,],  120;  Rogers  v.  Bradskaw,  20  J.  R,  735;  McCarter 
V.  Orphxm  Asylum^  9  Cow.,  437.)  If  the  court  should  have 
auy  doubt  upon  the  question  pf  jurisdiction,  the  people 
should  have  the  benefit  of  the  doubt.  (^SmUJi  v.  The  People, 
47  N.  Y.,  330;  Trematn  v.  Richardson,  6%  id.,  617;  State 
of  Kansas  \.  Crawford,  11  Kansas,  32;  TristY.  De  Cabezas^ 
2  Roht,  708;  Sayrew.  Wisner,  8  Wend.,  661;  7  J.  R.,  477; 
1  Hill,  324;  2  Seld.,  463;  11  Paige,  400;  15  N.  Y.,  595; 
Sanford  v.  Rennet,  24  id.,  20;  Uartung  v.  The  People, 
22  id,,  95.)  The  coiu-t  committed  no  error  in  overruling 
the  objection  made  by  the  prisoner  to  the  questions  put  to 
the  witnesses  Ford  and  Butler.  (Greenleaf  on  Evidence, 
§  459;  Park/iurst  v.  LawUm,  2  Swanst.,  216;  Roscoe's 
Crim.  Ev.  [4th  Am.  ed.,  from  3d  London  cd.J,  180;  Maine 
V  The  People,  9  Hun,  113,  118;  Brandon  v.  Tlie  People, 
42  N.  Y.,  265;  Grea^  Western  Turnpike  v.  Loomis,  32  id., 
127;  Ija  Beau y.  27ie Peojjle,  34:  id.,  223}  Vaughanr.  West- 
over,  2  Hun,  43;  SoutJiworth  v.  Bennett,  58  N.  Y.,  659; 
People  V.  Stokes,  53  id.,  164;  Brandon  v.  The  People, 
42  icL,  265;  Connors  v.  The  People,  50  id.,  240;  see  also 
FmUdi  V.  TJie  People,  65  Barb.,  48;  White  v.  McLean,  57 
N.  Y.,  670;  La  Beau  v.  The  People,  34  id.,  233;  Tmmpike 
Co.  V.  Looniis,  32  id.,  127;  Fry  v.  B^nett,  3  Bos.,  200; 
7'erry  v.  McNeal,  58  Rirb.,  241;  Shepard  v.  Parker, 
30  N.  Y,,  517;  ^?Zen  v.  Bodim,  6  Barb.,  383;  i22««e«  v. 
The  St.  Nidiolas  Fire^Lia.  Co.,  51  N.  Y.,  543;  Real  v.  The 
People^  42  id.,  270;  Rex  v.  Pitcher,  1  Car,  &  P.,  75;  Real  v. 
The  People,  42  N.  Y.,  270;  7%«  Peqpfe  v.  Casey,  72  id.,  393.) 

Church,  Ch.  J.  The  most  material  point  presented  is 
whether  the  Court  of  Sessions  of  Ulster  county,  had  power 
Aud  jurisdiction  to  tiy  the  indictment  in  this  case. 
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The  indictment  was  for  assault  and  battery,  and  was  found 
at  the  Oyer  and  Tenniner  in  April,  1879,  and  by  order  of  that 
court  sent  to  the  Sessioas.  At  a  term  of  the  latter  court  m 
June,  1879,  the  defendant  was  brought  to  trial,  and  the 
jurisdiction  of  the  court  properly  challenged,  and  the  objec- 
tion oveiTuled.  The  jurisdiction  is  claimed  to  have  beeu 
taken  away  by  an  act  of  the  Legislature,  passed  May  28,  1879^ 
which  provides  that  **  courts  of  Special  Sessions  •  ♦  ♦  shall 
in  addition  to  the  power  now  possessed  by  them,  have  also 
exclusive  jurisdiction  in  the  first  instance,  to  hear  and  deter- 
mine the  following  cases  :  " 

The  act  specifies  **  charges"  for  several  offences,  and  among- 
them  specifies  "charges  for  assault  and  battery  not  alleged 
to  have  been  committed  riotously." 

We  are  of  opinion  that  this  act  did  not  take  away  the 
jurisdiction  of  the  Sessions  to  hear  and  try  this  case.  Neither 
the  language  nor  intent  necessarily  lead  to  that  conclusion* 
The  word  "charges"  implies  an  original  complaint  made 
in  the  fii-st  instance  preliminary  to  a  formal  trial  for  a  crime. 
This  case  was  not  in  a  condition  where  such  a  charge  could, 
be  made.  An  indictment  had  been  regularly  found  at  Oyer 
and  Terminer,  which  had  been  sent  to  the  Sessions  for  triat, 
and  the  latter  court  had  jurisdiction  of  the  case  for  that  pur- 
pose, when  the  act  was  passed.  Special  Sessions  cannot  try 
cases  upon  indictment,  and  although  an  indictment  is  in  aa 
enlai-gcd  sense,  a  charge,  yet  it  would  not  be  included  ia 
that  term  as  used  in  ordinary  legal  language,  or  in  this  act. 
Nor  can  an  intention  be  imputed  to  the  Legislature  to  oust 
the  court  of  Sessions  of  jurisdiction  to  try  pending  hidict- 
ments,  and  the  language  goes  far  to  show  that  it  was  intended 
to  apply  only  to  cases  so  situated  that  charges  could  thereafter 
be  made,  in  the  ordinary  way  by  preliminary  complaint.  Thi* 
is  the  most  obvious  meanin<?  of  the  lanoruaffe,  and  accords 
with  what  may  be  supposed  to  have  been  the  intention  of 
the  Legislature.  Assuming  as  claimed  that  the  intent  was 
to  require  all  the  cases  of  crime  8})ccified  to  be  tried  at  S|>ecial 
Sessions  with  a  view  to  economy^  it  must  be  limited  to  such. 
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as  could  at  tho  passage  of  the  act  be  cfiarged  as  contemplated 
by  the  statute,  or  in  other  words  it  applied  to  charges  subse- 
quently made.  The  further  contention  is  made  that  it  does 
not  affect  the  jurisdiction  of  the  gi*aud  jury  in  any  case  from 
finding  an  indictment,  nor  the  Oyer  and  Terminer  or  Sessions 
from  trying  it  as  before,  but  applies  only  to  cases  where  pre- 
liminary complaints  are  actually  preferred  before  committing 
magistrates.  The  language  does  not  in  express  teims  deprive 
the  courts  named  of  jurisdiction,  and  it  is  argued  that  the 
language  employed  may  be  satisfied  by  holding  that  exclu- 
sive power  to  try  certain  offenses  applies  to  those  only  where 
charges  or  preliminary  complaints,  are  in  fact  made,  and  the 
case  of  Gardiner  v.  The  People  (655  N.  Y.,  299),  is  cited  to 
sustain  this  construction.  The  statute  conferring  power  upon 
the  court  of  General  Sessions  in  New  York,  is  more  compre- 
hensive than  the  statute  conferring  power  upon  courts  of 
Sessions,  and  the  statute  relied  upon  in  that  case  to  oust 
the  General  Sessions  of  jurisdiction  was  softiewhat  more 
i-estricted  and  qualified  than  the  statute  relied  upon  in  this 
case,  and  we  deem  it  unnecessary  to  decide  whether  this  case 
falls  withhi  the  principle  of  that  decision  or  not.  It  is  su£K- 
cicnt  to  hold  that  this  statute  does  not  apply  to  the  trial  of 
mdictmeuts  pending  at  the  time  the  act  was  passed. 

Two  of  the  witnesses  for  the  defendant  were  asked  whether 
they  had  been  indicted.  The  questions  were  objected  to  as 
incompetent  and  immat^ial,  and  as  not  tending  to  imptiir 
their  credibility  or  affect  their  moral  character.  The  court 
overruled  the  objections,  and  exceptions  were  duly  taken. 
This  court  in  the  recent  case  of  The  People  v.  Grapo*  while 
recognizing  the  legal  right,  subject  to  the  discretion  of  the 
triaLjudge,  to  put  qtiestions  to  a  witness  as  to  specific  facts 
which  tend  to  discredit  the  witness,  or  impeach  his  moral 
character,  held  that  the  mere  fact  that  a  witness  had  been 
indicted,  could  not  legitimately  have  that  effect,  and  was 
therefore  incompetent.  Tlie  rule  was  api)lied  in  that  case 
to  an  accused  person  who  was  sworn  as  a  witness  in  his  own 
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^bchalf,  but  ou  principle  it  seems  equally  incom^>etent  whea 
applied  to  any  other  witness.  Au  indicted  pei'sou  is  pre- 
sumed innocent,  and  yet  the  fact  of  au  indictment  is  sought 
tb  impeach  him  as  a  witness.  I  do  not  think  it  is  a  legiti- 
^  mate  fact  for  that  purpose.  A  witness  may  be  asked  in  the 
discretion  of  the  court  as  to  transactions  which  affect  his 
character  either  for  truth  or  veracity,  or  his  moral  chai'acter, 
but  not  such  as  do  not  have  tliat  effect.  It  is  however 
unnecessary  to  p^iss  definitely  upon  this  question  in  this  Ciise, 
us  we  are  of  the  opinion  that  the  questions  were  competent 
to  show  the  position  which  those  witnesses  occupied  in  respect 
to  the  controversy  out  of  which  the  affray  arose. 

Mr,  Greenleaf  says  :  *'the  situation  of  the  witness  with 
respect  to  the  parties,  and  to  the  subject  of  litigation,  his 
intent,  his  motives,  his  inclination  and  prejudices  ♦  •  * 
are  all  fully  investigated  and  ascertained,  and  submitted  to 
I  ho  consideration  of  the  jury,  before  whom  he  had  testified, 
and  who  hav%  thus  hud  an  opportunity  of  ol)serving  his 
demeanor,  and  of  determining  the  just  weight,  and  value  of 
his  testimony." 

As  to  the  witness  Ford  the  question  was  specific  whether 
he  had  been  indicted  for  an  assault  and  battery  committed 
on  the  same  day.  From  this  it  is  fairly  inferable  that  he 
'  wus  indicted  as  one  of  the  participants  in  the  affray  at  the 
town  meeting  at  which  the  assault  was  made  upon  the  prose- 
cutor. He  might  therefore  have  au  intei*est  in  the  litigation, 
and  a  feeling  of  prejudice  or  bias  which  was  proper  for  the 
consideration  of  the  jury  in  weighing  his  evidence.  As  to 
the  witness  Butler  it  does  not  clearly  appear  that  the  indict- 
ments agsiinst  him  were  for  acts  committed  on  that  day, 
although  it  might  be  inferred  that  one  of  them  wjis.  As  to 
the  other  indictment  no  exception  was  taken.  We  are  of 
opinion  that  as  to  one  indictment  the  inference  that  it  was 
connected  with  the  town  meeting,  may  be  indulged,  and 
hence  that  he  was  so  connected  with  the  controvcrey  at  the 
town  meeting  as  to  make  it  proper  to  show  his  feeling  and 
bias  in  respect  to  the  airray,  and  that  for  this  r  Jiiiaon  the  evi- 
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dence  "vtras  competent.     It  is  siifficient  if  the  evidence  is  com- 
l)etcnt  for  any  purpose. 

The  evidence  of  Ihe  defendant's  witness  HoUahan,  stating 
that  **  I  should  judge  ho  (the  complainant)  stiiick  a  stone," 
was  not  responsive  to  the  (jucstion,  which  sunply  asked  for 
what  the  witness  saw  of  the  occurrence  in  question,  and 
seemed  to  be  a  conjecture,  instead  of  knowledge,  and  there 
was  no  error  in  striking  it  out. 

The  evidence  that  the  defendant  made  an  effort  to  keep 
out  of  the  way  of  the  sheriff,  was  very  slight,  if  any  evidence 
of  guilt.  There  are  so  many  rciisons  for  such  conduct,  con- 
sistent with  innocence  that  it  scarcely  comes  up  to  the«6tand- 
ard  of  evidence  tending  to  establish  guilt,  but  this  and  simi- 
lar evidence  has  been  allowed  upon  the  theory  that  the  jury 
will  give  it  such  weight  as  it  deserves,  depending  upon  the 
surrounding  circumstances.  It  was  not  error  to  admit  it. 
I  have  examined  the  charge  cai-efully,  and  do  not  think  that 
any  of  the  exceptions  to  it  pix>8ent  a  legjil  error. 

There  was  a  serious  conflict  in  the  evidence  whether  the 
defendant  committed  the  ai^sault  which  produced  the  injury, 
but  it  was  the  exclusive  province  of  the  jury  to  deter- 
mine tliat  question,  and  with  their  decision  we  have  no  power 
to  interfere. 

The  judgment  should  be  affirmed. 

All  concur. 

FoLGEB  and  Earl,  JJ.,  concurred  in  the  result  only  ; 
thinking  that  in  the  law  of  evidence  of  this  State,  it  had 
been  settled  that  the  trial  court  may,  in  its  discretion,  allow 
the  questions  put  to  Ford  and  Butler  on  cross-examination 
and  discussed  by  the  chief  judge  in  his  opinion.  See  Souih-^ 
worth  V.  Bennett  (58  N.  Y.,  659),  where  it  was  said  by 
Johnson,  J.,  in  an  opinion  (in  MSS.)  concurred  in  «er 
totam  curiam  :  "  The  question  put  by  the  defendant's  coun- 
sel to  the  plaintiff,  whether  he  was  not  then  under  indict- 
ment for  usmy,  seems  to  have  been  one  of  those  depreciatory 
questions  which,  although  not  relevant  to  tlie  issue,  a  judge 
may,  in  his  dis{*rotion,  allow  to  bo  put  on  cross-examinatiou. 
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After  coiisidemble  discussion  in  this  State,  the  constant  prac* 
tice  at  Circuit  and  the  decisions  in  Brandon  v.  People  (42 
N.  Y.,  265)  ;  People  v.  Gay  (7  id.,  378),  and  Lipe  v.  Eiaenr 
lard  (32  id.,  229),  seem  to  leave  no  doubt  that  the  allowance 
of  such  questions  rests  in  the  discretion  of  the  court." 
Judgment  affirmed. 
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Henrietta  B.  Poweb,  Individually  and  as  Executrix,  etc., 
Appellant,  v.  Hugh  Cassidy  as  Surviving  Executor,  etc., 
et  al.,  Resi)ondents  ;   Peter  Rice,  Appellant. 

The  will  of  P.  gave  all  of  bis  estate,  real  and  personal*  to  his  executors  in 
trusty  with  power  to  sell,  and  out  of  the  proceeds  of  sale,  or  of  the 
income*  to  pay  to  the  wife  of  the  testator  a  specified  annuity  during  life, 
the  same  to  l>e  **  in  lieu  of  all  dower  or  thii-ds  "  in  his  estate  ;  his  resi- 
duary estate  he  gave,  one-third  to  his  wife,  one-thiixi  to  R.,  the 
balance  he  gave  to  hia  executors,  *'to  be  divided  by  them  among 
such  Roman  Catholic  charities,  institutions,  schools  or  churches  in  the 
city  of  New  York"  as  the  majority  of  his  executors  should  decide,  and 
in  such  proportions  as  they  should  think  proper.  At  the  time  of  the 
testatoi*'s  death  there  wei*e,  in  said  city,  many  incorx>orated  Roman  Cath- 
olic charities,  institutions,  schools  and  churches  capable  of  taking  by 
devise  or  bequest ;  and  a  majority  of  the  executors  designated  certain  of 
said  organizations  as  the  beneficiaries.  In  an  action  to  obtain  a  con- 
struction of  the  will,  luidj  that  as  there  were  organizations  of  the  class 
specified  capable  of  taking,  and  which  could  be  ascertained,  the  provision 
as  to  them  was  not  void  for  uncertainty ;  that  the  fact  that  power  wiis 
conferi"ed  upon  the  executoi-s  to  designate  the  beneficiaries,  and  the 
share  of  each,  did  not  impair  or  affect  the  legality  of  the  provision ;  that 
the  executors  were  limited  to  such  organizations  as  wei^e  capable  of 
taking;  also  that  by  the  terms  of  the  will  there  was  an  equitable  conver- 
sion of  the  testator's  real  estate  into  pei'sonalty. 

Nornsv.  TJiompsori's  ExWa  (19  N.  J.,  307) ;  IStubhs  v.  Sargon  (3  M.  &.  C, 
507  ;  2  Keen,  25j)  ;  M(yrice  v.  BisJiopofD,  (10  Yes.,  522) ;  OnMUinnyy. 
Butcher  (1 T.  &  R.,  260),  distinguished. 

It  seems,  that,  had  there  been  a  failure  to  make  the  selection,  the  court 
would  have  power  to  decree  the  execution  of  the  trust. 

Also,  held,  that  the  widow  of  the  testator  waa  entitled  to  one-third  of  the 
whole  residuary  estate,  including  one-third  of  the  sum  set  apart  and 
invested  to  produce  the  annuity ;  that  the  pi*ovision,  giving  to  her  a 
third,  was  not  inconsistent  with  the  provision  providing  for  an  annuity^ 
but  was  a  gift  in  addition  to  it. 
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Where  a  testator  authorizes  his  executors  to  sell  real  estate,  and  it  is  appar- 
ent from  the  genei*al  provisions  of  the  will  that  he  intended  a  sale,  the 
doctiine  of  equitable  conversion  applies,  although  the  power  of  sale  ia 
not  in  terms  imperative. 

Orders  wera  made  directing'  the  various  corporations  designated  by  the 
executors  as  the  beneliciaries  tinder  the  will  to  be  brought  in  as  parties 
defendants.  Held,  no  error,  that  they  were  interested  in  the  contro- 
yersy,  and  were  pi-operly  made  parties  under  section  122^*^  of  the  Code 
of  Procedui-e. 

(Aligned  January  16, 1880  ;  decided  January  27, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment,  entered  upon  a  decision  of  the  coui-t,  on  trial  at 
Special  Term.     (Reported  below,  16  Hun,  294.) 

This  action  was  brought  to  obtain  a  judicial  construction 
of  the  M'ill  of  John  H.  Power,  late  of  the  city  of  New 
York,  dceea.sed,  and  to  determine  the  validity  of  ceitain 
clauses  of  the  will. 

The  clauses  of  the  will  in  question  are  as  follows  : 

**  After  my  lawful  debts  are  paid,  I  give  and  bequeath  all 
my  property,  both  real  and  personal,  unto  my  executrix  and 
exccutoi-s  hereinafter  named,  that  is  to  say  :  to  my  beloved 
wife,  Henrietta  B.  Power,  and  to  my  friends,  Lewis  J, 
White  and  Cassidy,  of  the  city  of  New  York,  all  of  whom  I 
have  named  as  executrix  and  executors  of  this  my  last  will 
and  testament,  to  have  and  to  hold  the  same  and  every  part 
thereof  unto  the  said  parties,  theirs  heirs  and  assigns  forever, 
upon  the  trusts,  nevertheless,  that  they  are  to  collect  the 
money  due  on  the  bonds  and  mortgages  due  to  me,  and  also 
the  rents  of  my  property,  and  sell  and  dispose  of  my  stocks  ; 
and  out  of  the  proceeds  of  the  sale  of  my  property,  or  of  the 
income  thereof,  I  direct  my  executrix  and  exe(;utoi"s  to  pay 
to  my  beloved  wife  Henrietta,  the  sum  of  eight  thousand 
dollars  per  year,  in  half-yearly  installments  of  four  thousand 
dollai*s,  the  first  installment  to  be  due  and  payable  in  one 
month  after  my  decease ;  the  said  sum  of  eight  thousand 
dollars  per  year  to  be  paid  to  my  said  wife  during  the  term 
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of  bcr  natural  lile,  and  to  be  in  lieu  of  all  dower  or  thii'ds  iu 
my  estate,  either  real  or  personaL 

**  I  hereby  appoint  my  wife,  Henrietta,  Lewis  J.  White 
and  Hugh  Cassidy,  of  the  city  of  New  York,  executrix  and 
executors  of  this  my  la^t  will  and  testament,  with  full  power 
to  them,  or  to  the  survivors  of  them,  to  sell  all  my  real  and 
pei-somil  estate  at  such  times  as  they  may  deem  proper,  with 
the  exception  of  the  house  and  lease  of  lot  on  Fifth  avenue, 
between  Fiftieth  and  Fifty-first  streets,  which  I  wish  sold  as 
soon  as  possible,  and  with  power  to  them  to  go  on  and  finish 
the  same,  and  take  the  expense  of  finishing  out  of  my  estate. 
All  the  rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  I  give  and  device  one-third  thereof  to  my 
beloved  wife,  Henrietta  B.  Power ;  one-third  thereof  to  my 
nephew,  Peter  Rice,  of  the  city  of  New  York  ;  and  the  bal- 
ance I  give  to  my  executors,  to  bo  divided  by  them  among 
such  Roman  Catholic  charities,  institutions,  schools  or  churches 
in  the  city  of  New  York,  *i3  a  majority  of  my  executrix  and 
executoi-s  shall  decide,  and  in  such  proportion  as  they  may 
think  proper." 

The  evidence  showed  that  thera  were,  at  the  death  of  the 
testator,  regularly  organized  and  incorporated  Roman  Catho- 
lic charities,  institutions,  schools  and  churches,  located  in  the 
city  of  New  York,  competent  to  take  the  testator's  gift;  and 
that,  after  the  death  of  the  testator,  Lewis  J.  White  and 
Hugh  Cassidy,  the  executors  of  the  testator,  named  in  tlie 
tvill,  plaiutiii*  having  refused  to  join  with  them,  decided,  and 
in  writing,  designated  ten  Roman  Catholic  institutions  of 
charity,  asylums  and  hospitals,  to  take  the  one-third  part  of 
the  testator's  estate,  above  designated,  and  the  proportions 
of  each;  all  of  which  institutions  wei*e  organized  as  corpora- 
tions and  capable  of  taking. 

By  various  orders  of  the  court  the  ten  corporations  so 
designated  were,  upon  their  motion,  brought  iu  and  made 
parties  defendant. 

The  trial  court  found,  as  conclusions  of  law :  That,  by 
the  terms  of  the  will,  there  was  an  equitable  conversion  of 
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all  the  testator's  real  estate  into  personalty,  and  that  the 
Kjune,  with  the  personal  property,  should  be  sold  and  con- 
verted into  money  ;  that  the  provisions  of  the  will  giving 
one-third  6(  the  residuary  estate  to  the  executors,  to  be 
divided  by  them  as  specified  was  valid,  and  that  the  corpora- 
tions designated  were  entitled  to  take  ;  that  the  plaintiff  ivas 
entitled  to  the  annuity  specified,  which  was  a  fii-st  lien  and 
charge  upon  the  principal  of  the  whole  of  the  testator's 
estate  ;  that  a  sum  sufficient  to  produce  such  annuity  during 
the  life-time  of  the  plaintiff  must  be  set  apart  and  invested 
by  the  trustees  in  said  will  named,  as  provided  in  and  by 
Stiid  will,  and  by  law  and  the  rules  and  practice  of  this  court ; 
tliat  the  said  plaintiff  is  entitled  to  one-third  part  of  said  sum 
so  to  be  invested  to  produce  such  annuity,  and  the  said 
defendant  Rice  one  other  third  thereof,  and  the  corporations 
the  other  one-third  in  the  i)roportions  provided. 

J.  W.  Gerardf  for  appellant.  By  the  terms  of  the  will 
a  legal  title  in  the  whole  estate  is  vested  in  the  trustees, 
and  is  not  left  in  the  hell's  or  donated  to  the  legatees. 
{Forsyth  v.  Rathbone^  34  Barb.,  388;  Revised  Statute,  pt. 
11,  tit.  2,  cliap.  1,  §  60.)  From  the  general  tenor  and  scope 
of  the  will,  the  parties  entitled  to  the  estate  are  to  take  it 
in  its  converted  estate,  i,  c,  as  personalty.  (Irish  v.  Htisted, 
39  Bixrb.,  411;  Aimold  v.  Gilbert^  6  id.,  190;  Dodge  v. 
Pond,  23  N.  Y.,  69;  Hatch  v.  BasseU,  52  id.,  359;  Mon- 
crief  V.  Boss,  50  id.,  431;  Vail  v.  Vail,  7  B«rb.,  226; 
10  id.,  69;  Vail  v.  Vail,  7  id.,  226;  10  id.,  269;  Arnold  y. 
Gilbert,  5  id.,  190;  McQaughal  v.  Ryan,  27  id.,  376.)  No 
trust  is  raised  at  s\\  unless  there  is  a  definite  beneficiary, 
capable  of  coming  into  court  and  claiming  the  benefit 
bestowed.  (2  Story's  Equity  Jur.,  §§  979,  964;  Wheeler 
V.  Smith,  9  How.  [U.  S.J,  55,  79;  Maurice,  v.  Bishop  of 
Durham,  10  Ves.,  521;  Holmes  v.  Mead,  52  N.  Y.,  332; 
Delay e  v.  GreenougJi,  45  id.,  438;  Wright  v.  Atkins,  1 
Turn.  &  Russ.,  157;  Levy\.  Levy,  33  N.  Y.,  97;  Ellis  t. 
SeRy,  1  Myl.  &  Craig,   286;  Maurice  v.  Bishop  of  Dw- 
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hamy  10  Ves.,  522;  Norris  y.  Thomson's  jScr.,  4  C.  E, 
Green  ;  N.  J.  R.,  307;  Slubbs  v.  Sargon,  2  Keen's  B.  [Eug. 
Boll],  255;  aguiu  reported,  3  Mylne  &  Ci-aig  [Eng.  Ch.], 
507;  Ommany  v.  Butcher^  1  Turner  &  Russell,  260;  Nash 
V.  Morleyy  5  Bcav.,  182;  Sherwood  v.  Am.  Bible  Society^ 
1  Keyes,  561;  Levy  v.  Levy^  33  N.  Y,,  97;  McCaughcU  v. 
Ryan,  27  Barb.,  376;  Downing  v.  Marsliall,  23  N-  Y.,  366,) 
The  sbitutory  and  other  restrietions  apply  as  well  to  trusts 
for  religious  or  charitable  purposes  as  to  others.  {Ayei^s  v. 
17ie  Metliodist  Church,  3  Sand.  [S.  C],  357;  Tales  v. 
YaieSy  9  Barb.,  324;  Bajptist  Asso.  v.  Ha}'^,  4  Wheat,  1; 
I^^ontaine  v.  jRavenel,  17  How.  [U.  S.],  369;  King  v.  Run-^ 
die,  15  Barb.,  139;  Voorhees  v.  Presbyterian  C/iurch,  17  id., 
103;  McCaughal  v.  Ryan,  27  id.  376;  Sherwood  v.  ^f», 
^iSfe  Society,  1  Keyes,  561;  Phelps  y.  Phelps,  28  Barb., 
121;  Dascatn  v.  Albertson,  34  N.  Y.,  584;  Levey  v.  Ze2^y 

33  id.,  97;  reversing  40  Barb.,  598;  Bascom  v.  Albertson^ 

34  N.  Y.  548;  Le  Fevre  v.  Z^  jPevre,  2  N.  Y.  S.  C.  R,  339; 
59  N.  Y.,  434;  Holmes  v,  Jfead,  52  id.,  332;  BwTiU  v. 
Boardman,  43  id.,  254.)  The  invalidity  of  the  trust  in 
question  will  not  affect  the  other  trusts.  {^Savage  v.  Bum- 
ham,  17  N.  Y.,  561;  Darling  v.  Rogers,  22  Wend.,  482; 
Oilman  v.  Reddington,  24  N.  Y,,  9;  Pcw^  v.  Hover,  33  id., 
593;  Everitt  v.  Everitt,  29  id.,  99;  Hanson  v.  Harrison, 
36  id.,  543;  Maitice  v.  3fa?itc6,  43  id.,  303;  Fan  Schuyrer 
v.  Mulford,  59  id.,  426.)  The  third  of  the  i-esiduary  estate 
not  validly  disposed  of  by  the  will,  is  to  be  held  by  the 
executors  subject  to  the  statute  of  distributions,  and  l&ere 
being  no  children  of  the  deceased  or  lineal  descendants, 
Mrs.  Power,  as  widow,  is  entitled  under  said  statute  to  one- 
half  thereof.  {Le  Fevre  v.  Le  Fevre,  59  N.  Y.,  434;  Hap- 
good  V.  Hoagton,  22  Pick.,  480;  Ea^t  v.  Cook,  2  Ves.  Sen., 
30;  Ward  v.  Ward,  15  Pick.,  511;  Pickering  v.  Lord 
Stamford,  2  Ves.  Jun.,  272,  581;  3  id.,  332,  493;  Pickney 
v.  Pickney,  1  Brad.,  269;  HaJbch  v.  BasseU,  52  N.  Y.,  359.) 
In  case  Mrs.  Power  does  not  take  as  widow,  she  would  take 
half  of  the  lapsed  legiicy  as  one  of  the  two  I'esiduary  lega- 
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tees,  in  preference  to  the  next  kiu.  {Ybtcnffs  V.  Youngs^  46 
N.  Y.,  254;  Craig  v.  Craig,  3  Barb.  Ch./  78;  2  Williams 
on  Exrs.,  1312,  1313,  1314;  Beekman  v.  Bonsor,  23  N.  Y., 
298;  Easums  v.  Applefard,  5  Myl.  &  Craig,  83,  1837; 
Banks  v.  Plielan^  1848,  4  Barb.,  80-90;  2  Roper  on  Leg., 
453;  Haxtun  v.  Cbr^e,  2  Barb.  Cli.,  506;  James  v.  James, 
1833,  4  Paige,  117;  J?a?i7er«  v.  /S^raVA,  1843,  10  id.,  193.) 
Where  a  testator  dii-ects  his  land  to  be  sold,  and  the  pro- 
ceeds to  be  divided  or  paid  over,  the  obvious  purposes  is  a 
sale  for  the  convenience  of  division,  and  the  beneficiaries 
take  their  interests  as  money,  and  not  as  laud.  (Brake  v. 
Pell,  3  Edw.,  251;  Marsh  v.  JV/ieeler,  2  id.,  156;  Kings  v. 
Wood/mil,  3  id.,  79;  Meakings  v.  Cromwell,  5  N,  Y.,  136, 
affiiming  2  Sand.,  512.)  The  court  should  not  discharge 
the  estate  from  the  lien  of  the  annuity.  (IHerrepont  v, 
Edwards,  25  N.  Y.,  128.) 

• 

B.  F.  Dunning,  for  appellant  Peter  Rice.  The  surplus  of 
the  personal  property  can  l)e  used  to  provide  for  the  annuity 
payable  to  the  plaintiff,  and  if  insufficient  the  balance  can  be 
taken  from  the  income  of  the  real  estate.  {Gourley  v. 
Campbell  et  at,  66  N.  Y.,  169.)  In  case  the  one-third  of 
the  residue  given  to  the  executors  for  charitable  purposes  is 
for  any  i-eason  ineiiectually  disposed  of,  the  widow  cannot 
participate  or  share  in  its  distribution.  {CJiamberlain  v. 
Chamberlain,  43  N.  Y.,  424,  441,  446;  Pickering  v.  Stawr 
ford,  2  Ves.,  272;  Pinckaeij  v.  Pinckney,  1  Brad.,  269;  43 
N.  Y.,  446;  Beekman  v.  The  People,  27  Barb.,  261,  see 
page  281;  Van  Kleeck  v.  Dutch  Church,  6  Paige  Ch.,  600; 
Pmontng  v.  Marshall,  23  N.  Y.,  366.) 

m 

John  E.  Develin,  for  respondents.  The  clause  of  the  will 
which  makes  provision  for  the  Roman  Catholic  charities  and 
institutions  is  valid.  (2  R.  S.,  57,  §§  1-3;  id.,  60,  §  21; 
Clapp  V.  Eullerton,  34  N.  Y.,  197;  Segxnne  v.  Seguine,  3 
Keyes,  663;  Williams  v.  Williams,  4  Selden,  525,  548,  549; 
Owens  V.  Miss.  8oo.,  14  N.  Y.,  380,  386-406;  Bascom  v. 
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Albertaon^  34  icl.»  584;  Adams  et  al.  v.  Perry  et  al.,  43  id., 
487;  IIolmesY.  Mead,  52  id.,  337;  2Eedfield  on  Wills,  779; 
Jjilley  V.  //ey,  1  Hiire,  680;  Bhotwell  v.  Jl/b^^,  2  Sand.  Ch., 
46;  Rally.  Hull,  6  Conn.,  48;  McLaughlin  v.  McLaughlin, 
30  Barb.,  458;  Trustee  v.  Colgrove,  4  Hun,  362;  Norm  v. 
Tfumson's  Kz'r,  19  N.  J.  R.,  307;  R.  S.,  part  2,  chap.  1, 
tit.  2,  ai-t.  3,  §§  97,  98,  99;  1  R.  S.,  734;  Post  v.  Hover,  33 
K  Y.,  601;  Dubois  v.  i?ay,  35  id.,  162;  Lefevre,  Edir,  v. 
Lefevre,  59  id.,  434 ;<  llolmes  v.  Mead,  supta;  Iloey  v. 
Kenny,  25  Barb,,  396.)  It  is  immaterial  whether  tho  proi> 
eity  given  to  the  executors  to  divide  be  rcal  or  personal,  or 
both.  (R.  S.,  part  2,  chap.  4,  tit.  4,  §  2;  1  R.  S.,  373;  Camp- 
bell  V,  Foster,  35  N.  Y.,  372;  Manice  v.  Manice,  43  id., 
381,  382;  GoU  v.  Cook,  7  Paige,  534,  535.)  Tho  designa- 
tion  of  these  respondents  ])y  the  two  cxecutoi-s  to  Ije  the 
beneficiaries,  was  a  valid  execution  of  the  power  contained 
in  tho  Avill.  {^Ilorlon  v.  Garrison,  23  Barb.,  176;  flatter 
of  Church  Street,  49  id.,  455.)  The  executora  possess  by 
the  will  the  power  to  sell  the  real  estate  ;  and  although  their 
autliority  is  only  permissive,  yet  if  its  exercise  for  the  pur- 
l)ose  of  the  will  be  proper,  they  are  under  a  duty  to  sclL 
Tlie  provision. in  the  last  clause  of  the  will  does  not  create  a 
trust,  but  only  a  power  in  trust  (1  R.  S.,  732,  §  74.)  The 
court  hiis  power  to  direct  an  investment  to  produce  the 
annuity  for  the  widow,  and,  after  a  sufficient  sum  had  been 
invested  in  good  faith  to  produce  that  amount  annually,  to 
release  the  estate  from  further  charge  on  account  of  it. 
{Cook,  7  Paige,  535.) 

Miller,  J.  The  testator  by  the  first  clause  in  his  will 
gave  and  bequeathed  all  his  property,  both  real  and  per- 
sonal, to  his  executrix  and  executoi*s,  ^*  to  have  and  to  hold 
the  same  •  •  ♦  upon  the  trusts,  nevertheless,  that  they 
are  to  collect  the  money  due  on  tho  bonds  and  moil- 
gages  due  to  me,  and  also  the  rents  of  my  property',  and 
sell  and  dispose  of  my  stocks ;  and  out  of  tho  proceeds  of 
the  salo  of  my  proixnty  or  the  income  thereof,  "  he  (Jii'octcd 
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that  tho  sum  of  $8,000  a  year  be  paid  to  his  wife  in  half 
yearly  iiistaUmeutd  *'*'  duriug  her  natural  life,  and  to  be  in  lieu 
of  all  dower  or  thirds ''  hi  his  estate.  After  making  other 
bequests  and  conferring  power  upon  his  executrix  and  execu- 
tors to  sell  his  real  and  personal  estate,  he  devised  one-third 
of  the  rest,  residue  and  remainder  of  his  estate  to  his  wife,- 
onc-third  to  his  nephew,  Peter  Kice,  and  provided  as  follows : 
"  And  the  balance  I  give  to  my  executoi-s,  to  be  divided  by 
them  among  such  Boman  Catholic  charities,  institutions, 
schools  or  churches  in  the  city  of  New  York  as  a  majority 
of  my  executrix  and  executors  shall  decide,  and  in  such  pro- 
portion as  they  may  think  proper. " 

The  fii*st  question  which  arises  relates  to  the  validity  of  the 
clause  last  above  cited.  It  is  insisted  by  the  counsel  of  the 
plaintiff,  who  is  an  executrix  named  in  the  will  and  the  widow 
of  the  testator,  that  no  definite  beneficiary  capable  of  taking  is 
designated,  and  that  there  is  no  absolute  certainty  as  to  the 
nature  and  terras  of  the  bequest;  and  the  well  settled  doctrine 
is  invoked,  that  where  the  conditions  of  the  trust  created  arc  so 
vague  and  mdefinite  that  a  court  of  equity  cannot  clearly 
asccilain  either  the  objects  or  the  pei*sons  who  are  to  take, 
the  trust  will  bo  held  to  fail,  and  the  property  will  fall  into 
the  general  fuiKl  of  the  author  of  the  trust ;  (Story  Eq.  Jur., 
^  964,  979.) 

If  wo  give  full  force  and  effect  to  the  rule  stated  and  hold 
that  tho  language  employed  must  be  such  as  to  show  that 
tho  object  is  certain  and  well  defined  ;  that  the  beneficiaries 
are  either  named  or  capable  of  being  ascertained  within  tho 
rules  of  law  which  are  applicable  to  such  ciises  ;  and  that 
tho  trusts  are  of  such  a  nature  that  a  court  of  equity  can 
direct  their  execution,  we  are  of  the  opinion  that  the  gift  in 
question  was  valid  and  should  be  upheld. 

The  clause  cited  designates  a  certain  class  of  institutioi'.:. 
as  objects  of  the  testator's  bounty,  to  which  from  religion ; 
association  he  was  evidently  attached,  and  in  whose  pi'osperit  v 
we  may  assume  he  felt  an  interest.  The  tenns  of  the  will 
embraced  charities,  schools,  churches  and  institutions,  to 
SicKBLB — Vol.  XXXIV,        77 
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which  the  testator  could  hiwfuUy  have  made  a  direct  and 
valid  dcviso  or  bequest,  and  had  he  selected  any  of  them  by 
name  to  take  a  specific  portion  of  his  estate,  no  question 
would  arise  as  to  their  right  to  accept  the  disposition  thus 
made  That  he  conferred  power  and  devolved  upon  a 
majority  of  his  representatives  the  duty  of  designating  the 
orgiiui^sations  wliich  should  be  entitled  to  imi*ticipate  in  a 
portion  of  his  estate,  and  the  proportion  Tvhich  each  should 
have  in  the  same,  docs  not,  we  think,  impair  or  affisct  the 
legality  of  the  provision  cited,  so  long  as  the  organizations 
referred  to  had  an  existence  recognized  by  law,  were  capable 
of  tiiking,  and  could  be  ascertained.  The  evidence  estab- 
lished —  and  it  is  beyond  any  question  —  that  at  the  time  of 
the  execution  of  the  will,  and  at  the  time  of  the  testator's 
death,  there  were  numerous  incorporated  Homan  Catholic 
benevolent  institutions,  charities,  churches,  and  schools  in 
the  city  of  New  York,  which,  under  the  provisions  of  their 
several  charter,  were  authorized  to  tiike,  by  devise  or 
bequest,  both  real  and  personal  estate,  and  that  a  portion  of 
these  were  designated  by  a  majority  of  the  executrix  and 
executors  named  in  the  will.  The  right  to  make  such  desig- 
nation is  fully  sustained  by  the  decisions  of  this  court.  In 
Hohnes  v.  Mead  (52,  N.  Y.,  3^2),  it  was  held  that  a  bene- 
ficiaiy  need  not  necessarily  be  described  by  name  ;  that  it%s 
not  material  that  a  legatee  should  be  definitely  ascertained 
and  known  at  the  date  of  the  will,  or  even  at  the  death  of 
the  testator  ;  and  it  is  sufficient,  if  he  is  so  described,  that  ho 
can  be  ascertained  and  known  when  the  right  to  receive  the 
gift  accrues.  In  Le  Favre  v.  Le  Fevre  (59  N.  Y.,  434),  a 
misnomer  or  misdescription  of  a  legatee  or  devisee,  whether 
a  natural  person  or  a  corporation,  was  held  not  to  invalidate 
the  provision,  if,  either  from  the  will  itself  or  evidence 
aliunde,  the  object  of  the  testator*s  bounty  can  be  ascer- 
tained ;  and  to  identify  a  pailicular  corporation,  as  the  one 
intended,  where  a  wix)ng  name  is  used,  the  identity  may  be 
proved  by  parol  evidence.  Numerous  authorities  sustain 
bequests  and  devises  to  executors  or  trustees  which  confer 
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upon  them  authority  to  divide  the  same  among  such  persons 
as  they  may  select  from  certain  classes  which  are  designated, 
and  among  such  children  or  relatives,  who  are  intended  to  be 
provided  for,  whom  they  may  deem  proper  :  {Liley  v.  -Hey, 

1  Hare,  580  ;  Bhotwell  v.  MM,  2  Sandf.  Ch.,  46  ;  Bull  v. 
Bully  8  Conn.,  48 ;  McLaughlin  v,  McLoughlin,  30  Barb., 
458  ;  Trustees  v.  Colgrove,  A  Hun,  362;  Morris  y.  Thomr 
son's  Ux?rs.,  19  N.  J.,  307.) 

In  the  case  last  cited,  which  is  relied  upon  by  the  counsel 
for  each  of  the  parties,  the  power  of  appointment  authorized 
a  devise  by  the  testator's  wife  among  such  **  benevolent, 
religious  or  charitable  institutions  as  she  may  think  proper ; " 
and  it  was  held  to  be  invalid  because  it  Wiis  so  vague  and 
uncertain  that  it  could  not  be  enforced*  It  will  be  observed 
that  no  class  of  institutions  were  designated,  and  the  chan- 
cellor decides  that  as  the  power  was  to  give  to  any  of  the 
thrce,  and  as  **  benevolent"  institutions  were  more  indefinite 
and  of  a  wider  range  than  *^  charitable  or  religious''  institu- 
tions, and  Would  include  all  gifts  prompted  by  good  will  or 
kind  feeling  towards  the  recipient,  whether  the  object  of 
charity  or  not,  the  devise  was  void.  The  cqsq  suppoiis  the 
position  that  a  designation  of  a  class  of  benevolent  institu- 
tions would  have  rendered  it  valid,  and  maintains  the  doc- 
trine contended  for  by  the  coimsel  for  the  organizations  who 
have  been  designated  by  the  executors.  The  cases  cited  by 
the  appellant's  counsel  are  not  in  conflict  with  those  already 
referred  to.     In  Stubbs  v.  8argon  (3  Mylne  &  Craig,  507; 

2  Keen,  255),  the  testatrix  during  her  life  had  delivered  a 
note  of  two  thousand  poimds  to  a  third  person,  upon  which 
was  indorsed  an  instrument  which  declared  that  the  note 
was  given  for  the  sole  use  and  benefit  of  the  holder,  inde- 
pendent of  her  husband,  for  the  express  purpose  of  enabling 
her  to  present  to  either  branch  of  the  family  of  the  donor 
any  principal  or  interest  the  donee  might  consider  most  pru- 
dent, with  power  to  dispose  of  the  same  by  will  or  deed  "  to 
either  branch  of  the  family  she  may  consider  most  deserving 
thereof ; ''  and  it  Wiis  held  that  it  was  a  gift  upon  trust,  and 
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that  the  trust  failing,  the  sum  secured  by  the  note  constituted 
part  of  the  testatrix's  estate.  While  it  may  well  be  that  the 
trust  was  too  indefinite  to  be  executed  and  hence  wjis  void, 
the  ca.se  is  not  ana.logous  to  a  testamentary  disposition  for 
the  benefit  of  organizations  which  have  a  legal  existence  and 
which  can  bo  easily  ascertained.  But  even  if  the  case  last 
cited  was  favorable  to  the  position  claimed,  it  would,  we 
think,  be  against  the  general  current  of  authority  which 
upholds  trusts  of  this  character.  In  Morice  v.  The  Bishop 
of  Durham  (10  Ves.,  522),  the  devise  was  for  such  objects 
of  benevolence  and  liberality  as  the  trustee  in  his  discretion 
shall  approve ;  and  it  was  held  that  it  could  not  be  supported 
as  a  charitable  legacy.  The  decision  was  put  upon  the 
ground  that  the  word  "liberality"  meant  something  different 
from  charity,  and  hence  the  bequest  was  not  within  the  stat- 
ute of  charitable  uses.  In  Chnraanny  v.  Butcher  (1  Turn.  & 
Kuss.,  260),  the  devise  was  veiy  indefinite,  and  the  principal 
question  considered  related  to  the  residuary  clause  in  the 
will.  The  case  last  cited  was  recently  considered  in  Kerry, 
Dougherfjj^  and  has,  I  think,  no  direct  bearing  upon  the 
question  now  presented.  The  other  cases  cited  do  not 
require  especial  consideration. 

The  bequests  made  could  only  be  carried  into  effect  by 
the  selection  of  organized  bodies,  and  hence  no  danger  is  to 
be  apprehended  from  an  improper  selection.  Nor  is  there, 
in  my  opinion,  any  difficulty  in  determining  to  what  class 
the  words  ** Roman  Catholic"  apply.  It  is  a  well  known 
designation  of  a  denomination  of  Cliristians,  who  have 
adopted  this  name,  and  have  distinct  tenets,  and  has  been 
frequently  recognized  in  various  legislative  enactments  in 
reference  to  this  organization.  It  has  its  churches,  institu- 
tions of  learning,  charitable  and  other,  bodies,  wliich  might 
be  easily  selected  as  objects  of  consideration,  as  provided  by 
the  will.  The  executors  were  to  decide  which  of  all  the 
institutions  known  as  Roman  Catholic  were  entitled  to  the 
benefits  to  be  conferred,  and  no  embarrassment  appears  to 
have  been  experienced  in  making  a  selection ;   nor  is  it 
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apparent  why  such  a  disposition  of  a  portion  of  an  estate 
could  not  be  carried  into  effect.     The  rule  is  well  settled 
that  when  a  gift  is  capable  of  being  executed  by  a  judicial 
decree,  there  is  no  reason  why  a  court  should  not  execute  it: 
{Williams  v.  Willmms,  4  Seld.,  578;   Owens  v.  Mis.  Soc.^ 
14  N.  Y.,  408.)     Had  there  been  a  failure  to  make  the  selec- 
tion as  provided,  for  any  reason,  within  the  authorities  cited, 
the  court  would  have  power  to  decree  the  execution  of  the 
trust.     The  first  clause  in  the  will  gives  all  the  property  of 
the  testator  to  his  executrix  and  executors  in  trust  for  cer- 
tain purposes  specified.     So  much  of  the  estate  only  as  was 
necessary  to  carry  these  purposes  into  effect  passed  under 
tiiis  provision,  and  the    remainder  was  to  be  dvil(3d   as 
du'ccted.     The  intention  of  the  testator  was  phiiuly  mani- 
fest as  to  such  remainder,   aud  he  had  a  perfect  right  to 
maice  such  a  disposition  of  his  estate,  after  it  was  converted 
into  peracinalty.     The  law  does  not  limit  or  confine  ti-usts  as 
to  pei-soiuil  property,  except  in  i-eference  to  the  suspension 
of  ownei-ship,  and  they  may  be  created  for  any  pui'pose  not 
forbidden  by  law :    {BucJclin  v.  Bucklin,    1  Kcyes,  141  ; 
OoU  V.  CooJcy  7  Pai.,  534.)     As  for  the  reasons  stated  the 
provision  in  the  last  clause  can  be  carried  into  effect,  we  do 
not  deem  it  necessary  to  consider  whether  it  may  te  regarded 
as  a  power  in  trust  under  the  provisions  of  the  Revised  Stat- 
utes :  (1  E.  S.,  732,  §74;  734,  §§  95-100. 

The  couit  were  clearly  right  in  deciding  that  by  the  terms 
of  the  will  there  was  an  equitable  convei-sion  of  all  the  testa- 
tor's real  estate  into  personalty.  The  whole  scope  and  tenor 
of  the  will  evinces  that  the  testator  intended  such  a  conver- 
sion, and  that  the  estate  should  be  divided  as  personal  estate. 
The  doctrine  of  equitable  conversion  is  quite  familiar,  and 
the  rule  on  the  subject  is  well  settled.  It  is  obvious  upon 
the  face  of  the  will  that  the  testator  designed  that  such  con- 
version should  be  made.  The  executrix  and  executors  are 
vested  with  full  power  and  authority  to  sell  as  they  may 
deem  proper,  and  after  making  ample  provisions  for  the  wife 
of  the  testator  and  directing  the  payment  of  certain  legacies 
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which  arc  specified,  the  residue  is  to  be  divided  ;  one-third 
to  tlie  widow,  one-third  to  a  nephew,  and  the  "  balance  " 
among  a  class  of  institutions  to  be  designated,  and  in  propor- 
tions to  be  fixed  as  directed.  The  language  could  not  have 
been  more  emphatic  and  direct  to  carry  out  the  design  of  a 
division  of  the  remainder  as  personal  estate.  The  estate 
could  only  be  effectually  divided,  and  the  purposes  of  the 
will  efficiently  carried  out,  by  converting  the  real  into  per- 
sonal estate ;  for  otherwise  a  division  would  involve  a  public 
sale  or  a  partition  of  the  real  estate,  and  lead  to  emban*a^ 
mcnt  and  expense,  and,  perhaps,  to  a  serious  reduction  of  the 
amount  which  might  be  realized  upon  a  forced  sale  of  the 
real  property,  the  avails  of  which  were  to  be  distributed. 
Any  other  construction  would  necessarily  interfere  with  the 
accomplishment  of  the  benevolent  designs  and  charitable 
purposes  which  the  testator  had  in  his  mind  when  he  made 
his  will,  and  be  adverse  to  the  general  rule  of  interpretation 
which  is  applicable  in  cases  of  this  description. 

A  point  is  made  that  the  use  of  the  word  "devise"  is 
inapt  and  inappropriate  if  confined  to  the  personalty.  It  is 
employed  in  connection  with  the  word  "give"  in  the  firat 
part  of  the  hist  clause  in  the  will,  and  was  pertinent  and 
perhaps  essential,  in  order  to  cover  fully  both  the  real  and 
pei-sonal  estate.  It  is,  however,  qualified  and  controled  by 
the  subsequent  words  **  I  give  the  balance,"  which  could 
only  mean  what  remained  of  the  personal  after  the  conversion 
of  the  real  estate  mto  personalty.  This  last  expression  does 
not  devise  the  real  estate,  but  it  bequeaths  only  the  **  bal- 
ance "  of  moneys  realized  after  the  real  estate  had  been  sold 
and  became  personal  property,  and  which  remained  undis- 
posed of.  That  the  direction  to  sell  was  not  imperative,  is 
by  no  means  conclusive  ;  for  where  a  testator  authorizes  his 
executors  to  sell  real  estate,  and  it  is  apparent  from  the  gen- 
eral provisions  of  the  will  that  he  intended  such  real  estate 
to  be  sold,  the  doctrine  of  equitable  conversion  applies, 
although  the  power  of  sale  is  not  in  its  terms  imperative  ; 
{Dodge  v.  Pmd,  23  N.  Y.,  69.) 
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Nor  is  there  any  valid  ground  for  the  claim  mudo  by  the 
counsel  for  the  appellant  liice,  that  the  judge  erred  iu  hold- 
ing that  the  plaintiff  was  entitled  to  one-third  of  the  whole 
residuary  estate  and  one-third  of  the  sum  to  be  invested  to 
produce  the  annuity  provided  for  by  the  will.  The  clause 
in  the  will  which  provides  for  such  annuity  states  that  it  is 
to  be  in  lieu  of  all  dower  or  thirds  in  the  estate  of  the  tes- 
tator ;  but  it  does  not  state  that  it  is  in  the  place  of  all 
bequests.  It  was  intended  to  provide  against  any  claim  of 
the  widow  for  dower  or  thirds  in  his  estate  after  his  death, 
and  not  against  any  provision  which  might  be  made  in  the 
will  in  her  &vor.  The  subsequent  provision  in  the  residuary 
clause  is  not,  therefore,  inconsistent  with  the  provision 
referred  to.  It  was  a  gift  in  addition  to  that  which  had 
been  previously  bestowed  upon  the  testator's  wife,  and  the 
intention  of  the  testator  is  clearly  shown  by  the  will  to  be 
that  both  his  wife  and  nephew  should  share  equally  in  the 
residuum ;  and  where  this  is  manifest,  it  is  a  controlling 
element  in  the  interpretation  of  wills.  A  different  construc- 
tion would  give  the  nephew  more  than  was  intended,  and 
should  not  be  upheld  for  this  reason. 

It  is  also  quite  obvious  that  the  widow,  as  residuary 
legatee,  is  entitled  to  one-third  of  the  prmcipal  set  apart  for 
her  benefit,  out  of  which  the  annuity  is  to  be  realized.  The 
residuary  legatees  by  the  will  are  entitled  to  all  the  remain- 
der, of  every  name  and  description,  which  is  not  disposed  of. 
This  constitutes  a  part  of  such  remainder  and  vests  at  the 
time  of  the  testator's  death,  and  is  payable  to  the  represen- 
tatives of  the  widow  after  her  decease. 

We  discover  no-  objection  to  the  orders  made  directing 
that  the  respondents  be  brought  in  as  parties  defendant. 
They  were  interested  in  the  controversy,  had  a  right  to  be 
heard,  and  hence  were  properly  made  parties  under  section 
122  of  the  Code. 

No  question  as  to  the  investment  to  be  made  to  produce 
the  annuity  for  the  benefit  of  the  widow  arises  upon  this 
appeal.     That  is  a  matter  for  the  Supreme  Court,  in  case 
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uuy  questioa  diall  arise  as  to  tho  exercise  of  the  power  to 
invest  by  the  trustees. 

No  other  question  preseated  requires  examiiiatioii,  and 
we  think  the  judgmcut  was  right  and  should  be  affirmed, 
with  costs  of  all  the  parties  in  this  court  and  of  the  couit 
below  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 


t 
I 


MEMORANDA 


OF 


CAUSES  DECIDED  DUHIKa  THE  PERIOD  EMBRACED  IN  THIS 
VOLUME  ymiCH  ARE  NOT  REPORTED  IN  FULL. 


Julia  K   Gumherson,    Executrix^    etc.,   Kespondcnt,   v. 
Ebastus  Carboll  et  aL,  Appellants. 

(Argued  November  13, 1879 ;  decided  November  25, 1879.) 

John   Van  Voorhis  for  appellants. 

H.  L.  Oomstock  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Peter  O.  Eisenlord,  Appellant  v.  Maggie  Dillenback,  79b  617{ 

as  Administratrix,  etc.,  et  a1.,  Respondents. 

(Argued  November  18, 1879 ;  decided  November  23, 1879.) 

Keported  below,  15  Hun,  23. 

f/.  H.  Cook  for  appellant. 

Jf.  C.  Moak  for  respondents.  . 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  C^hurch,  Ch.  J.,  and  Rapallo  J.,  di»- 
fienting,  being  for  i^eversal  on  the  ground  that  the  indorse- 
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ment  of  past  due  paper  creates  au  absolute  liability  ;  but  it 
is  couceded  that  the  current  of  authorities  is  to  the  effect 
that  iu  such  a  case  a  demand  within  a  reasonable  time  is 
necessary. 

Judgment  affirmed. 


The  Merchants'  Bank  of  Canada,  Appellant  and 
Kespondent,  v.  De  Grasse  Livingston,  Appellant  and 
Eespondent. 

(Argued  November  19»  1879 ;  decided  December  9, 1879.) 

Keported  below,  17  Hun,  321. 

Samuel  Hand  for  appellant. 

H.  H.  Anderson  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  H.  Childs,  Respondent,  v.  The  Williams- 
burgh  Crrr  Fire  Insurance  Company,  Appellant. 

(Argaed  November  24,  1879 ;  decided  December  9, 1879.) 

E.  H,  Benn  for  appellant. 

N'.  O.  Moah  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judimient  affirmed. 
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Catharine  L.  Wixg,  Appellant,  v.  Irene  G,  Schramm, 

Kespoiideut. 

Under  the  provision  of  the  act  of  1860,  in  reference  to  mairied  women 
(}  3,  chap.  90,  Laws  of  1860),  declaiing  that  no  conveyanco  of  i^eal  estate, 
by  a  mamed  woman^  "shall  be  valid  without  the  consent,  in  writing,  of 
her  husband,'*^  it  was  not  required  that  such  consent  should  be  a  part 
of  or  concuiTent  with  the  execution  of  the  conveyance,  or  that  it  should 
be  g^ven  before  the  delivery  thereof ;  whei'e  given  thereafter,  it  vali- 
dated the  conveyance ;  at  least,  if  given  befoi*e  any  attempt,  upon  the 
part  of  the  wife,  to  avoid  the  conveyance. 

(Submitted  November  224, 1879 ;  decided  December  9,  1879.) 

This  was  an  action  of  ejectment  brought  to  recover  pos- 
session of  certuiii  premises  in  the  city  of  Brooklyn.  (Reported 
below,  13  Hun,  377.) 

Plaintiff  conveyed  the  premises  to  Antoinnette  Yenni,  by 
deed  dated  September  5,  1861 ;  under  this  conveyance 
defendant  claimed.  Plaintiff  was  at  that  time  a  married 
woman,  her  husband  did  not  give  a  written  consent  to  the 
conveyance  until  after  October,  1862,  and  after  she  had  ob- 
tained a  de(u*co  of  absolute  divorce  from  him,  when  he  signed 
a  written  consent  indorsed  upon  the  deed.  This  consent 
was  so  indoi'sed  when  defendimt  purchased.  Ileld^  as 
jibove. 

^e/iemzah  Millay^d  and  G.  U.  Reynolds  for  appellant. 

(7.  S.  Tracey  for  respondent. 

Eabl,  J.,  reads  for  affirmance  of  order,  and  for  judgment 
absolute,  against  plaintiff  on  stipulation. 
All  concur. 
Judgment  affiimed. 


•  The  section  Wcos  amended  by  the  act,  chap.  72,  Laws  of  Iti62,  Uiia  reqairemeuk 
beiDjf  omitted. 
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In  the  Matter  of  the  petition  op  Jane  A.  Ebbets,  for 

LEAVE  to  revive  SUIT. 
(Argned  November  25, 1879 ;  decided*  December  9,  1879.) 

Charles  A.  Jackson  for  appellant. 

Henry  Brewster  for  resi^ondeiit. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


Maria  L.  Pultz,  Resi^ondent,  r.  The  Citt  of  Cohoes, 

Appellant. 

(Argued  November  25, 1879 ;  decided  December  9, 1879.) 

G.  L.  Stedmaii  for  appellant. 

Jiufus  W.  Peckham  for  respondent. 

Agree  to  dismiss  appeal  without  opinioiu 
All  concur. 
Appeal  dismissed. 


Oliver    Stanton,   Appellant^   v.   George   W.    Miller, 

liespondent. 

(Ar^ed  November  25,  1879  ;  decided  December  9, 1879.) 

John  Van  Vooi'his  for  appellant. 

George  W.  Miller  respondent  in  pcreon. 

Agree  to  affirm  without  opinion. 
All  concur,  Danforth,  J.,  not  sitting. 
Order  affirmed. 
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Geobgb  S.  Wilkes,  Appellant,  v.  The  Mayor,  AiiDEB-         \  tm  m 

MEN    AND    CoMMONAIiTY   OP    THE    CiTY    OF  NeW    YoRK,  fwTSi 


Eespondent  •  '-*  ^ 

(Argued  December  4, 1879  ;  decided  December  16, 1879.) 

This  action  was  brought  to  recover  back  alleged  illegal 
assessments  upon  certain  lots  in  the  city  of  Now  York,  volun- 
tarily paid  by  the  owner,  one  Burchell,  plaintiff's  assignor. 
The.  assessments  wei'e  irregular,  but  had  never  been  vacated 
or  set  aside.  Ileld^  that  the  action  was  not  maintainable,  the 
court  citing  Swift  v.  C%y  of  Poughkeepsie  (37  N.  Y.,  514)  ; 
Bank  of  Commonwealth  v.  The  Mayor ^  e^c.(43  id.,  184) ;  Pey- 
ser  V.  The  Mayor ^  etc,  (70  id.,  497).  Also,  that  it  was  imma- 
terial that  assessments  laid  upon  other  lots  in  the  same  pro* 
ceeding  had  been  vacated.     (/»  re  Delancy,  52  N.  Y.,  80.) 

George  JS.  Wilkes  for  appellant  in  person. 

D.  J.  Dean  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affinned. 


S\RAH  Fox,  Respondent,  v.  The  Globe  Mutual  Lifb 

Insurance  Company,  Appellant. 

(Argued  December  5, 1879  ;  decided  December  16, 1879.) 

JPredL  I.  Sinall  for  appellant. 

James  B.  Jenkins  for  respondent. 

Agree  to  affirm  without  opinion. 

All  conciu',  except  Earl,  J.,  dissenting. 

Judgment  affirmed. 
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Olivee  W.  Marvin,  Appellant  aiid  Respondent,  v.  Augus- 
tus Prentice,  Appellant  and  Kespondeut. 

■ 

Same  v.  Same. 

(Argued  December  8,  1879 ;  decided  December  16, 1879.) 

Henry  C  Willcox  for  plaintiff. 

-^  (7.  Moak  for  defendant.  • 

Per  CuHam  nieni.  for  affirmance  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  Ellen  S.  Auoh- 

MUTY  TO  Vacate  an  Assessment. 

"Where  an  order  of  Special  Term,  vacating*  an  assessment  for  a  local 
improvement,  is  revei-sed  by  the  Gksneral  Term  on  the  ground  that  the 
.assessment  should  be  reduced  not  vacated,  and  the  case  is  remitted  to 
the  Special  Term,  that  the  assessment  may  be  modified  in  conformity 
with  the  principles  laid  down  by  the  General  Tenn,  the  order  of  Gren- 
eral  Term  is  not  a  final  order ;  and  so  is  not  reviewable  here. 

(Argued  December  9,  1879 ;  decided  December  16, 1879.) 

This  was  an  appeal  from  an  order  of  General  Term,  revers- 
ing an  order  of  Special  Tenn,  which  vacated  an  assessment 
npon  certain  premises  in  the  city  of  New  York,  for  a  local 
improvement,  and  remitting  the  proceedings  to  the  Special 
Term,  to  be  there  modified  in  conformity  with  the  opinion 
delivered  by  the  General  Term.  The  opinion  was  to  the 
effect  that  the  assessment  should  not  have  been  vacated,  but 
should  have  been  reduced  in  accordance  with  the  principles 
laid  down  therein.     Held  as  above. 

Timothy  F.  Neville  for  appellant. 


CAUSES  NOT  REPORTED  IN  FULL.     623 

Francis  Lynde  Stetson  for  respondent. 

Earl,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


Charles  A.  Sweet,  Appellant,  v.  The  Buffalo,  New  York 
AND  Philadelphia  Railway  Company,  Respondent. 

This  case  presented  the  same  question  and  was  argued 
and  decided  with  Sv)eet  y.  JB,  Jf.  Y.  and  P.  i?.  Co,  (ante^  p. 
293). 


John  Fagan,  Respondent,  v.  The  Mayor,  Aldermen  and 

COMMOMALTY  OF  THE  CiTY  OF  NeW  YoRK,  Appellant. 

This  case  presented  the  same  questions,  and  was  argued 
and  decided  with  Kennedy  v.  The  Mayor  {arUep.  361) 


Susan  B.  Miller,  v,  Edwin  G.  Booth  et  al. 

Samuel  B.  Higenbotam,  Respondent,  v.  Henry  J.  Cul- 
LEN,  Jr.,  Public  Administrator,  etc.,  Appellant. 

(Submitted  November  25, 1879 ;  decided  January  13,  1880.) 

Henry  O,  Andrews  for  appellant.  .  « 

Samuel  B,  Higenbotam  respondent  in  person. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


/ 
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In  thb  Matter  of  the  Petition  op  Edward  Roberts 

TO  Vaoate  an  Assessment. 

* 

In  the  Matter  of  the  Petition  of  Frederick  Boos 

TO  Vacate  an  Assessment. 

These  cases  presented  the  same  qiiestioii  and  were  clecided 
with  la  re  Van  Buren  {ante,  p.  384). 


\ 


William  A.  Guest,  Appellant,  v.  The  City  of  Brookltn 

ct  al.,  Respondents. 

(Argued  December  1, 1879  ;  decided  Januoiy  13,  18S0.) 

This  action  was  brought  to  cancel  a  tax  laid  upoi.  a  lot 
owned  by  plaintiff  in  the  city  of  Brooklyn;  to  set  aside  a 
sale  of  said  lot  for  the  payment  of  the  tax;  and  to  restrain 
the  giving  a  cei*tificato  of  sale  or  a  conveyance.  Defendants 
pleaded  a  former  suit  in  bar. 

The  former  action  (reported  69  N.  Y.,  506),  was  to  set 
aside  a  tax  imposed  in  1871,  tor  an  installment  of  an 
apportionment  made  by  the  board  of  assessoi's  of  said  city, 
under  the  act  (chap.  383,  Laws  of  1869),  upon  said  lot  for 
a  local  improvement,  a  certam  portion  of  which  was  to  be 
annually  assessed  thereon.  The  present  action  brought  up 
for  review  certain  alleged  errors  and  in'cgularlties  in  the 
same  assessment  and  apportionment  founded  upon  an  install- 
ment in  the  tax  list  for  1872.  Held^  that  the  fonner  adju- 
dication was  binding  and  conclusive,  as  it  did  not  appear  that 
the  matters  presented  here  differed  from  those  alleged  in  the 
foimer  action,  or  which  then  existed  and  mi^ht  have  been 
alleged,  or  that  they  were  not  within  the  knowledge  of  the 
plaintiff  when  the  farmer  action  was  tried;  that  it  was 
necessaiy  for  plaintiff  to  show,  to  avoid  the  plea,  not  only 
that  there  "lyere  new  matters  entirely  changing  the  aspect 
of  the  case,  but  that  it  was  not  and  could  not  by  reasonable 
diligence  have  been  ascertained  by  him  before. 
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The  court  reiterates  the  doctrine  of  the  former  case,  that 
the  action  was  not  maintainable,  as  any  person  claiming  title 
under  the  tax  sale  would  have  the  onus  of  proof  as  to  all 
the  proceedings,  including  those  prior  to  the  assessmcut-rolK 
Every  step  must  be  shown  to  be  in  conformity  to  the  statu- 
tory direction  authorizing  the  proceedings.  [Sharp  v.  Spier^ 
4  Hill,  7G;  Adams  v.  8.  and  W.  R.  Co.,  10  N.  Y.,  328; 
Men-itt  v.  Port  Chester,  71  id,,  309;  Hiltm  v.  Bende--  69 
id.,  75. 

John  J.  Tawnsend  for  appellanL 

Wm.  G,  DeWilt  for  respondent. 

Danfoetii,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


TO 

lis 


Dakiel  E.  MEBBrrr,  Eespondent,  v.  Jacob  Campbell  et  al., 

Appellants.  [, 


79 
168 
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"Where  a  party  waj9  called  as  a  witness  by  the  adverse  party  and  was 
examined  as  to  a  transaction  with  a  deceased  party  in  i-eference  to 
which  he  v/ould  have  been  precluded  from  testifying  in  his  own  behalf 
under  the  Code  of  Procedure  ($  390),  heldj  that  the  witness  was  entiUed, 
upon  crosa-ezaminationt  to  explain  his  testimony^  and  to  state  the  whole 
transaction. 


(Argaed  October  10, 1879;  decided  January  13,  1880.) 

The  principal  question  in  this  case  was  as  to  the  genu- 
ineness of  certain  alleged  signatiu*es  of  defendant&'  intestate, 
which  they  claimed  were  forged.  The  principal  question 
presented  on  appeal  was  as  to  the  admissibility  of  other 
signatures,  for  the  purpose  of  comparison  in  court  by  experts 
or  other  witnesses,  or  by  the  jury.  The  court  reiterated  the 
rule  laid  down  in  MUes  v.  Loomis  (75  N.  Y*  288),  that 
such  comparisons  could  only  be  mado  by  witnesses  or  the  jury, 
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with  signatures  properly  in  evidence ;  that  signatures  cannot 
be  iuti'oduced  for  the  mere  purpose  of  comparison ;  nor 
could  a  description  of  them  be  given  by  a  witness.  As  this 
rule  was  changed  by  an  act  of  the  Legislature  soon  after  the 
decision  was  rendered  (chap.  36,  Laws  of  1880),  it  is  not 
deemed  essential  to  report  it  in  full. 

Plaintiff  was  called  as  a  witness  by  defendants  and  testified 
that  the  deceased,  in  1876,  gave  him  a  check  for  a  sum  of 
money.  Defendants  claimed  that  this  was  evidence  of  a  set- 
tlement of  all  previous  dealmgs.  Plaintiff,  on  cross-examina- 
tion, was  permitted  to  testify  under  objection  and  exception 
that  the  check  was  given  on  a  different  account  from  the 
matters  involved  in  this  action.  Ileld^  no  error ;  that 
defendants  having  themselves  introduced  evidence  of  the 
transaction  between  plaintiff  and  deceased,  they  could  not 
shut  his  mouth  as  to  the  explanation,  or  object  to  his  stating 
the  whole  transaction,  so  as  to  show  that  the  inference  sought 
to  be  drawn  therefrom  was  unfounded  in  fact. 

Plaintiff  called  one  Benedict  as  a  witness  to  prove  the 
genuineness  of  the  signatures  of  the  deceased  which  were  in 
question.  Ho  testified  that  ho  had  often  seen  him  write  and 
knew  his  signature,  and  that  signatures  were  genuine.  On 
cross-examination  ho  slated  that  the  signatures  which  he  had 
seen  were  indorsements  of  checks ;  that  he  had  not  seen 
these  indorsements  lately.  He  was  then  asked:  **You  are 
not  quite  sure,  if  you  should  have  those  checlvs  before  you, 
and  his  signature  there,  but  what  your  oj)inion  might  bo 
•altered  as  to  them ;  are  you  ?  "  This  was  objected  to  aud 
excluded.     Held,  no  error. 

Calvin  Frost  for  appellants. 

William  A,  JBeadi  for  respondent. 

Kapalx.0,  J.,  reads  for  affirmance. 
All  concur. 
Judgment;  affirmed. 
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•Julia  A,  Shipmax,  Respondent,  r.  Osavego  and  Oxoh- 
DAGA  Insukaxce  Companv,  AppcllauL 

(Arffued  December  3,  1379  ;  decided  January  13, 1880.) 

Samuel  Hand  for  appellant. 

O.  W.  Cliapman  for  respondent. 

AoREB  to  affirm  without  opinion. 

All  concur,  cxcex)t  RAFAiiLO,  J.,  dissenting  and  reading 
opinion. 

Judgment  affirmed. 


James  S.  Barclay,  as  Trustee,  etc.,  Appellant,  t\  Datid  W. 

Inqalls  et  al.,  Respondents* 

(Argfueil  December  4,  1879 ;  decided  January  13,  1880.) 

James  B>  Jenkins  for  appellant. 

8.  D.  Wliite  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


James  Matteson,  Appellant,  v.  Jomj  P.  Moulton, 

Repondent. 

The  ''refusal**  spokdi  of  in  the  provision  of  the  statute  in  ]<eferenceto 
bills  of  exchange  (1  R.  S.,  7G9,  §  11)»  which  declai'es  that  one  upon  whom 
a  bill  is  drawn  and  delivered  for  acceptance,  who  destroys  or  inifuses  to 
deliver  it,  shall  be  deemed  to  have  accepted  it,  is  an  a^rmative  act,  or 
is  ma<le  up  of  conduct  tantamount  to  one  $  it  is  also  a  wilful  or  wrong- 
fhl  act 
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The  mere  retention,  without  a  demand  for  a  return,  or  a  dissent  to  the 
retention,  and  with  the  permission  of  the  owner,  is  not  a  I'efusal  within 
the  meaning'  of  the  statute. 

Where,  thei*efoi*e,  it  appeai'ed  that  the  drawee  promised  to  pay  the  amount 
by  the  the  time  or  upon  a  contingency  named,  and  that  the  payee,  rely- 
ing upon  this,  permitted  the  bill  to  remain  in  the  hands  of  the  foi-mer, 
and  no  demand  or  request  for  its  i*etui*n,  and  a  denial  or  evasion  thereof 
was  i:)i-oved,  held,  that  the  drawee  was  not  chargeable  as  acceptor  of  the 
biU. 

Also,  Tield,  that  the  promise  to  pay  was  void  iinder  the  statute  of  frauds 
(2  R.  S.,  135,  }  2),  as  it  was  an  oral  promise  to  answer  for  the  debt  of 
another. 

(Submitted  December  8, 1879 ;  dedded  January  13, 1880.) 

The  complaint  in  this  action  alleged,  in  substance,  that 
one  McDonald,  for  value,  executed  and  delivered  to  plaintiff 
his  bill  of  exchange,  drawn  upon  defendant,  for  $52G.76, 
which  plaintiff  delivered  to  def^^ndant  for  payment,  who  has 
since  retained  it ;  that  defendant,  in  consideration  of  the 
delivery,  and  his  being  permitted  to  retain  the  bill,  promised 
to  pay  the  amount  thereof.     (Reported  l>elow,  11  Hun,  2G8.) 

It  appeared  that  plaintiff  sent  the  bill  to  defendants  office, 
and  left  it  there  ;  that  three  daj^s  afterward  he  advised 
defendant  of  this,  and  asked  if  he  was  going  to  jDaj-;  stating, 
if  ho  was  not,  he  wanted  the  order.  Defendant  said  he  could 
not  pay  it  then,  but  promised  to  do  so  when  certain  work 

■ 

was  ddhe,  which  he  stated  would  take  about  two  weeks. 
Plaintiff  relied  upon  this  promise,  and  left  the  bill.  The 
work  was  completed,  but  defendant  refused  to  pay.  No 
demand  for  the  bill  was  proved.     Held  as  above. 

There  was  evidence  to  the  effect  that  the  day  before  said 
promise  was  made  by  defendant  his  agent  and  the  plaintiff 
conferred  together  as  to  the  state  of  the  drawer's  accounts 
with  defendant,  and  concluded  that  there  was  enough,  or 
nearly  enough  to  pay  the  bill,  due  the  drawer.  It  did  not 
appear  that  the  order  wjis  then  charged  to  the  drawer,  or 
credited  to  the  plaintiff,  and  it  appeared  that  the  drawer's 
accounts  on  the  books  still  lacked  an  entry  to  bring  his  bal- 
ance up  to  the  amomit  of  the  order.  Plaintiff  was  non- 
i^uited.  It  was  claimed  bore  that  the  Jury  might  have  found, 
from  the  evidence,  that  there  was  an  adjustment  of  the 
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account,  and  that  the  amount  of  tho  bill  was  charged. 
Held^  untenable.  Fii-st.  As  there  was  no  such  ground  of 
recovery  stated  in  the  complaint,  nor  was  it  urged  on  the 
trial.     Second.  It  was  not  sustained  by  the  evidence. 

Wm,  IL  Henderson  for  appellant. 

Wm.  Woodbury  for  respondent. 

FoLGER,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


) 


James  L.   Stewart,  Respondent,   v.   Medad  T.   Morss, 

Appellant.  U4  455 

79       629| 
To  sustain  an  exception  to  the  refusal  of  a  referee,  to  find  facts  as  requested,    1*8      514 

it  is  incumbent  upon  the  party  to  show  that  the  material  facts^  so 

requested  to  be  found,  wei-e  established  by  uncontroverted  evidence, 

and  that  if  found  they  would  have  affected  the  result. 
No  question  can  be  raised  in  this  court,  upon  a  matter  of  fact,  in  a  case 

tried  by  a  i*eferee,  as  to  which  no  facts  were  found  by  the  referee^  or 

requested  to  be  found. 

(Argued  December  8, 1879 ;  decided  January  13, 1880.) 

Tins  was  an  action  by  an  attorney  to  recover  for  profes- 
sioiiiil  services.  Defendant  set  up,  by  way  of  counter-claim, 
neglect  on  the  part  of  plaintiff  resulting  in  damage.  As  to  one 
of  the  matters  so  alleged,  defendant  requested  tho  referee  to 
find  certain  facts,  the  testimony  was  conflicting  as  to  the 
material  fact,  the  referee  i*efused  to  find  as  requested,  and 
defendant  excepted.  As  to  another  matter,  no  facts  were 
foundi  or  requested  to  be  found.     Hdd  as  above. 

Samuel  Hand  for  appellant. 

-4.  ScJioonmaker  for  respondent. 

All  concur. 
Judgment  affirmed. 
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JesN  MiSLANX)  ct  al.,  Respondents,  v.  Eben  M.  Boyntoit, 

Appellant. 

Wberc  the  deposition  of  a  party,  taken  before  trial,  is  read  thereon  without 
objection,  ho  is  not  thei-eby  precluded  fi*om  being  examined  on  trial. 

WhOt^  evidence  which  \a  entirely  collateral  la  drawn  out  on  ci'oss-oxami- 
nation,  it  cannot  be  contradicted. 

The  admissions  of  a  witness  out  of  court  are  not  competent  evidence  to 
prove  hl9  interest  in  the  litig'ation. 

(Argued  December  11, 1879 ;  decided  January  18, 1880.) 

This  action  was  brought  to  recover  the  value  of  a  coraish 
pump  and  attachments,  alleged  to  have  been  manufactured 
by  plaintiffs,  for  and  upon  the  order  of  defendant  (Mem.  of 
decision  below,  14  Hun,  625). 

Hall,  one  of  the  plaintiffs,  was  examined  by  defendant 
before  trial.  His  deposition  was  read  by  plaintiffs  on  trial 
without  objection.  He  was  offered  as  a  witness  on  behalf  of 
plaintiffs,  and  was  objected  to  on  the  ground  that  he  had  been 
80  examined  and  his  evidence  read  by  plaintifis.  The  objec- 
tion was  overruled.    Ileld,  no  error. 

Robertson,  an  important  witness  for  plaintiffs,  was  asked 
on  cross-examination,  whether  he  had  ever  had  any  diflSculty 
or  misunderstanding  with  defendant,  ho  answered  that  he 
never  had  had  any  misunderstanding,  but  that  defendant  had 
swindled  liim  out  of  $210.  The  latter  part  of  the  answer 
was  not  objected  to.  When  defendant  was  afterwards  on  the 
stand,  as  a  witness,  he  was  asked  by  his  counsel,  if  it  was 
a  fact  that  he  had  swindled  Eobeilson,  he  answered  **uo." 
He  was  then  asked  **  what  was  the  fact  ?  "  This  was  objected 
to  and  excluded.  Held,  no  error,  that  it  was  entirely  col- 
lateral, the  only  point  being  as  to  the  existence  of  ill- 
feeling. 

Robei-tson  was  asked  on  cross-c^xamination  whether  he  had 
ever  said  to  defendant  that  he  had  an  interest  in  the  litiga- 
tion, and  was  to  get  a  commission,  this  was  objected  to  and 
rejected.  Heldj  no  error,  that  while  it  was  proper  to  show 
that  tlie  witness  was  interested,  his  admissions  were  not  com- 
petent to  prove  that  fact. 
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2^.  O.  Moak  for  appellant. 
Joseph  A.  Welch  for  respondents. 

BapallOi  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affii*med. 


Edwakd  Baker  ct  at,  Appellants,  v.  Thomas  L.  Disbeow 

et  al.,  Executors,  etc.,  Respondents. 

(Argued  December  15, 1879;  decided  January  13, 1880.) 

Reported  below,  18  Hun,  29, 

Treadicell  Cleveland  for  appellants. 

Martin  J,  Keorjh  for  respondents. 

Agree  to  affinn  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Sarah  E.  Suluvan,  Respondent,  v.  Joseph  F.  Bonesteel,,   ii^jg] 

Appellant 

The  maker  of  a  promissory  note,  in  an  action  thereon  by  a  transferee^, 
cannot  assail  plaintiff's  title  on  the  ground  that  the  transfer  was  made 
in  fraud  of  the  creditors  of  the  payee ;  the  transfer  can  only  be  assailed, 
on  th^re  account  by  the  creditors  or  some  one  representing  them. 

(Argued  December  G,  1879;  decided  January  18, 1880.) 

This  was  an  action  upon  a  promissory  note  given  by 
defendant  to  one  Sullivan,  for  full  value.  Sullivan  trans- 
ferred the  note,  with  others,  to  one  Evans,  to  pay  a  debtfef 
ciio-thu*d  their  amount.     Sullivan  was  afterwards,,  on  his 
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own  petition,  adjudged  a  bankrupt ;  after  he  filed  his  peti- 
tion, Evans  re-transfcrred  the  notes  to  him,  and  he,  before 
the  maturity  of  the  note  in  suit,  transferred  it  for  value  to 
plaintiff.  Held,  that  these  facts  constituted  no  defense,  the 
court  stating  the  rule  as  above. 

Edward  Uarria  for  appellant. 

John  O.  Cochrane  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Elizabeth  Allen,   Respondent,    t;.   Jeremiah    Eghhie, 

Appellant. 

(Arg^ued  December  17, 1879 ;  decided  January  13, 1880.) 

Reported  below,  14  Hun,  559.  % 

William  G.  Albro  for  appellant. 

John  Tliompson  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  Daily   Respondent,  v.  Charles  W.  Austdt  ot  aL, 

Appellants. 

(Argued  December  8, 1879 ;  decided  Jaaxiary  13,  1880.) 

t 

Samuel  Hand  for  appellants. 
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Allen  Taylor  for  respondent. 

Aguee  to  affirm  without  opinion.    . 
All  concur. 
Judgment  affirmed. 


Thompson  SMrrn  ct  al. ,  Respondents,  v.  John  M.  Falco- 

NEB,  Impleaded,  etc.,  Appellant. 

(Submitted  December  19,  1879 ;  decided  January  13, 1880.) 

Reported  below,  11  Hun,  481. 

Edward  P.  Wilder  for  appellant. 

Oharles  Whelp  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  C.   Alger,   Respondent,   v.  Be3Ian  S.  Conger, 
Administrator,  etc.,  ot  al.,  Appellants. 

(Argued  December  12,  1879;  decided  January  13, 1880.) 

Reported  below,  17  Hun,  45. 

M.  M,  Waiei's  for  appellants. 

i?.  H.  DueU  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur,  except  Church,  Ch.  J.,  and  Miller,  J.,  dis- 
senting. 

Oixler  affirmed. 
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Hatiriet   C.   Knapp,  Appellant,  v.  The  North-western 
Mutual  Life  Insurance  Company,  Respondent. 

(Argned  October  14,  1879 ;  decided  January  13, 1880.) 

(7.  T.  Bartlett  for  appellant. 
W>  F.  Cogswell  for  respondent. 

Church,  Cli.  J.,  Folger,  Andrews  and  Danforth,  JJ., 
agree  for  reversal ;  Miller,  Earl  and  Rapallo,  JJ..  dis- 
sent. 

Orders  of  General  and  Special  Terms  reversed. 
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IM  66s!    Edmund  P.  Smith,  Respondent,  v.  James  Smith,  Appellant, 


B  634 

128  471 

B  634' 

126  360 
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149    153 

79b  634 

167    248 
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Case  2 
172        »845 
172        »345 


An  estoppel  by  judgment  in  a  former  action  arises  when  the  same  matter 
was  at  issue  therein,  and  was  either  litigated  by  the  parties  and  de- 
termined, or  it  might  have  been  litigated  and  a  decision  had  upon  it. 

It  is  not  necessary  that  it  shall  apjyear  by  the  record  of  the  prior  suit  that 
the  particular  controveray  sought  to  be  precluded  was  then  nccessainly 
tned  and  determined ;  it  is  sufficient  if  there  might  have  been  judgment 
in  the  first  action  for  the  same  cause  alleged  in  the  second. 

An  estoppel  by  a  former  action,  effectual  aa  between  the  parties,  arises 
also  in  favor  of  or  against  those  in  privity  with  them. 

Whether  the  matter  might  have  been  tned  in  the  fomier  action  must  appear 
frem  the  record ;  if  it  does  so  appeal*,  oral  testimony  is  competent  in  the 
second  action  to  show  that  it  was  litigated,  passed  upon  and  determined. 

(Argued  December  3, 1879 ;  decided  January  13,  ISSO.) 


The  complaint  in  this  action  alleged  in  substance  that,  in 
February,  1870,  plaintiff  executed  to  defendant  his  promis- 
sory note  for  $1)30.41 ;  that  in  1871  the  parties  had  a  final 
settlement,  at  which  time  defendant  allcircd  that  he  still 
o\vned  and  held  said  note ;  that  relying  thereon,  plaintiff 
allowed  and  paid  said  note.  Whereas,  in  fact,  defendant 
had  previously  for  a  valuable  consideration  sold  and  trans- 
ferred the  note  to  one  William  Smith,  and  plaintiff  was 
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compelled  to  imy  the  amount  thereof  to  the  transferee,  and 
this  amount  plaintiff  sought  to  recover  back.  Defendant 
admitted  the  giving  of  the  note  to  him  and  its  transfer, 
alleged  that  ho  immediately  gave  plaintiff  notice  of  the 
transfer,  and  denied  the  payment.  lie  also  set  up  as  a  bar 
that  the  transferee,  William  Smith,  brought  an  action  in  the 
Supreme  Court  against  the  plaintiff  upon  said  note ;  that 
plaintiff,  in  his  answer,  set  up  the  settlement  and  payment 
of  the  note,  and  that  ho  had  uo  notice  of  the  transfer  at  the 
time  of  the  settlement.  Which  facts  were  duly  submitted 
to  the  jury  in  that  action,  and  passed  upon  by  them,  a 
verdict  rendered,  and  judgment  ixjrfected  in  favor  of  said 
William  Smith. 

Upon  the  trial  of  this  action  plaintiff  produced  in  evidence 
the  judgment-roll  in  the  action  of  William  Smith  against 
him.  His  answer  in  that  case  alleged  that,  at  the  time  of 
the  settlement  and  alleged  payment  of  the  note,  it  was  still 
held  and  owned  by  defendant  herein.  Defendant  offered  to 
prove  that  after  the  service  of  the  answer  in  that  action 
William  Smith,  the  plaintiff  therein,  notified  him  of  this 
defense,  and  called  upon  him  to  assume  the  prosecution  of 
that  action  which  he  did ;  that  upon  the  trial  the  question 
whether  the  note  was  taken  into  consideration  and  paid  on 
the  settlement  was  contested,  and,  that  the  same  was  con- 
sidered and  passed  upon  by  the  jury,  they  finding  against 
the  plaintiff  here.  This  offer  was  rejected.  Ueld^  error, 
the  court  stating  the  general  rule  as  above,  and  citing  the 
following  authorities :  Siowell  v.  Chmnberlain,  60  N.  Y., 
272;  Miller  \,  Manice,  6  Hill,  121;  Doty  v.  Brown,  4  N.  Y., 
71;  Campbell  v.  Butts,  3  id.,  173;  Young  v.  liummellf  2  Hill, 
478;  Brockway  v.  Kinney,  2  J.  K.,  210.) 

A.  A,  WJiite  for  appellant. 

J,  II.  Smith  for  respondent. 

Per  Curiam  opiiu'on  for  reversal,  and  new  triaL 
All  concur. 
Judgment  revei-sed. 
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LiLLiB  A.  BucHAKAX,  Respondent,  v.  James  Buchakan, 

Appellant, 

(Argued  January  13,  1880 ;  decided  January  20, 18S0.) 

J.  D,  Kernan  for  appellant. 

E.  D.  Mattheios  for  respondent. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


Naxcy  Cordell,  Administratrix,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad 
CoMPANr,  Appellant 

(Argued  January  14,  1880  \  decided  January  27,  1880.) 

MaiUiew  Hale  for  appellant 

J.  IL  Clate  for  respondent. 

• 
Agree  to  affirm  without  opinion. 

All  concur. 

Judgment  affirmed. 


79  8» 
117  W 
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Saunders   Irving,    Executor,  etc.,  Appellant,   t).    JofiK 
Rankine,  Administrator,  etc..  Respondent. 

(Submitted  January  16,  1880  \  decided  January  27|  1880.) 

Reported  below,  13  Hun,  24. 
K  G.  Laj^ham  for  appellant 
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W.  n,  Adanis  for  respondeut. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Rhoda  J.  GfiiFFm,  Executrix,  etc.,  Appellant,  v.  Leokjwd 

P.  WiNNE,  Respondent. 

(Sabmitted  January  19, 1880;  decided  January  27, 1880.) 

Mem.  of  decision  below,  10  Hun,  571. 

Burditt  i&  BrooJcs  for  appellant. 

J.  W.  Bamum  for  respondent. 

Agree  to  affirm  on  opinion  of  court  below. 

All  concur. 

Order  affirmed  and  judgment  absolute  on  stipulation. 
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Opinion  per  Curiam* 


•  The  People  cx  rel.,  John  "VT.  Smith,  v.  The  Village  op 

Nellistox.* 


This  court  does  not  lose  jurisdiction  of  a  cause  brought  hero  upon  appeal 
until  the  i-emittitur  haj  been  tileil  in  the  coui't  below,  and  that  court  has 
taken  some  action  thereon. 

Accoi-dingly  Juicli  that  the  court  had  jurisdiction  to  make  an  ex  parte 
order,  cori*ectin«^  a  remittitur,  which  had  liecn  liled  with  the  clerk  of  the 
court  below  ;  but  upon  which  no  action  hod  been  taken  in  that  courL 

Costs  of  appeal  in  proceedings  by  common  law  ceKiorai-i  hvq  not  allowable; 
whether  the  proceedings  come  hero  upon  appeal  from  a  judgment,  or 
from  an  order  supei'seding  the  writ. 

(Ai^ed  December  9,  1S79 ;  decided  December  16, 1879.) 

This  was  a  motion  to  vacate  an  order  of  this  court,  direct- 
ing  the  attorneys  for  defendant  to  return  the  remittitur  for 
correction  iis  to  costs,  if  erroneous.  It  appeared  that  the 
remittitur  hud,  at  the  time  this  order  was  made,  been  filed 
with  the  clerk  below  ;  but  it  did  not  appear  that  any  action 
had  been  taken  thereon  by  the  court  below,  an  order  was 
then  made  exparle,  correcting  the  remittitur  as  to  costs. 


J.  E.  Dewey ^  for  motion. 

D.  M.  K.  Johnson^  opposed* 

Per  Curiam.  There  is  some  uncertainty  in  the  practice 
as  to  the  precise  time  when  this  court  loses  jurisdiction  of  a 
cause  brought  here  upon  appeal :  {Burkle  v.  Luce,  1  Com., 
239;  Martin  v.  Wilson,  id.,  240;  Palmer  v.  Latcrence^  1 
Seld.,  455;  Seacord  v.  Morgan,  17  How.  Pr.,  394;  Wilmer- 
dings  v.  Foiolev,  15  Abb.  Pr.  [N.  S.],  86;  Cushmany.  Had- 
field,  id.,  109.)  For  the  purpose  of  settling  this  uncertainty, 
we  now  hold  that  jurisdiction  in  this  court  is  not  lost  until 
the  remittitur  has  been  filed  in  the  court  below,  and  that 
court  has  taken  some  action  thereon. 

•  This  case  was  aocidentally  onuttod  in  its  proper  place. 
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Opinion  psr  Curiam. 

This  coil  it,  llicreforc,  had  jurisdiction  to  make  the  order 
now  complained  of. 

Wii  have  carefully  considered  the  matter  of  costs,  and  are 
of  opinion  that  the  respondents  should  not  have  costs.  TSieir 
allowance  wjuj  not  in  confoimity  w^ith  our  actual  decision. 
The  costs  on  appeal  hero  claimed  were  in  a  certiorari  pro- 
ceeding ^  and  it  matters  not  in  what  form  the  proceeding  came 
before  us,  whether  upon  appeal  from  a  judgment  or  from  an 
order  superseding  the  wnt.  As  we  have  repeatedly  decided, 
the  costs  are  not  allowable. 

The  motion  should  be  denied. 

All  concur. 

Motion  denied.  . 
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In  K.  L.  Inn.  Co,  v.  Ndsan,  (78  N.  T.,  138),  "  eniaUe  him  "  in  fourteenth 
line  from  bottom  of  page,  should  read  *<  entitle  it.** 

In  Weed  v.  Burt  (78  N.  Y.,  192),  "defendant  left  phuntifTB"  in  eighth 
line  from  top  of  page,  should  read  "  plaintiff  left  defendant's.** 

In  Seeley  v.  Clark  (78  N.  Y..  220),  the  word  "includes"  in  line  three  of 
head  note,  should  road  "include." 

In  Bockea  v.  Hathom  (78  N.  Y.,  227),  the  word  "was  "  at  end  of  second 
line  from  bottom  of  page,  should  be  struck  out. 

In  Heennana  v.  Burt  (78  N.  Y.,  259),  the  w^ord  **  grantor  **  in  ninth  line 
of  head  note,  should  read  "  grantee." 

In  Baymond  v.  Bichmond  (78  N.  Y.,  351),  the  word  "assignor"  in  first 
line  of  head  note,  should  read  "  assignee." 

In  In  re  K.  C.  E.  B.  Co,  (78  N.  Y.,  383),  the  word  "to"  in  third  line 
of  head  note,  should  read  "  from." 

In  Arthur  v.  H.  F,  Ins.  Co.  (78  N.  Y.,  462),  the  word  "  defendant's  "  In 
ninth  lino  from  bottom  of  page,  should  read  "plaintiff's." 
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ACCOUNTS. 

1.  In  an  action  to  recover  a  balance 
alle^d  to  be  due  upon  a  store  ac- 
count, for  goods  sold  and  delivered, 
where  the  defense  was  the  statute 
of  limitations,  it  appeared  that  de- 
fendant had  delivei*ed  to  plaintiff 
small  quantities  of  butter  and  eggs 
at  different  times  to  be  credited 
upon  the  account.  Held,  that  the 
action  was ''upon  a  mutual,  open 
and  cuiTent  account,  where  there 
have  been  reciprocal  demands  be- 
tween the  parties,"  within  the 
meaning  of  the  pi*ovision  of  the 
Code  of  Pi-oceduj-e  ({  95)  which 
declares  that  in  such  case  the 
cause  of  action  shall  be  deemed  to 
have  accrued  from  the  time  of  the 
last  item  proved ;  and  that  as  the 
last  item  was  within  six  years  th  j 
claim  was  not  baii-ed.  Chreen  v. 
Disbrow,  1 

2.  The  words  "  reciprocal  demands  " 
in  said  pi-ovision  mean  no  more 
than  *'  mutual  accounts  "  as  used 
in  the  former  statutes.  Id, 

3.  An  account  of  items  on  one  side 
and  payments  on  the  other  is  not 
a  mutual  account ;  but  when  goods 
are  delivered  by  a  debtor  to  a 
creditor  having  an  account  against 
him  it  will  not  be  prasumed  that 
they  ai*e  delivered  in  payment;, 
before  they  can  be  held  to  have 
been  so  delivered  there  must  be 
proof  that  it  wtis  so  intended,  and 
that  both  parties  so  understood 
it.  Id, 

4.  It  is  not  essential  in  oi*der  to  make 
an  account  of  mutual  or  reciprocal 
demands  that  each  pai*ty  shall 
have  an  independent  cause  of  ac- 
tion against  the  other  for  his  side 
of  the  account ;  the  cause  of  action 
is  only  for  the  balance,  and  that 
party  is  only  the  debtor  against 
whom  the  bidance  is  found.       Id, 
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ACCOUNTINa. 

.1.  In  an  action  for  an  acc^nntSiu^ 
between  a  surviving  partner  and 
the  representatives  of  a  deceased 
partner,  the  former  is  entitled  to 
credit  for  all  sums  paid  h^  him  to 
the  latter,  after  their  appomtment^ 
out  of  funds  collected  by  him  as 
surviving  partner.  CoUender  v. 
Phdan.  •  866 

2.  In  the  case  upon  appeal^  in  such 
an  action,  it  appeai'ed  that  plain- 
tiff, the  surviving  partner,  testi- 
fied without  objection  to  payments 
BO  made  ;  in  a  subsequent  part  of 
the  case  it  was  stated  that  it  was 
undei'stood  plaintiff  should  pro- 
duce vouchers ;  it  did  not  appear 
what  vouchers  were  wanting,  or 
that  there  was  any  application  to 
stiike  out  the  testimony  in  default 
of  such  production,  nor  was  there 
any  objection,  ruling  or  exception 
on  the  subject  of  the  necessity  of 
the  vouchers.  Held,  that  this 
question  not  having  been  raised 
on  the  trial  could  not  be  raised  on 
appeaL  Id, 

3.  Plaintiff,  in  making  payments  of 
the  indebtedness  of  the  finn,  ad- 
vanced moneys  from  time  to  time 
from  his  own  funds,  in  excess  of 
•the  amount  in  his  hands  as  survi- 
vinp^  partner.  Held,  that  he  was 
entitled  to  interest  on  such  ad- 
vances. Id, 

4.  The  findings  of  the  referee  did 
not  show  upon  what  particular 
payments  interest  was  allowe<l. 
Held,  that  it  coidd  not  be  claimed 
that  too  much  interest  was  allowed, 
as  there  was  no  specific  finding 
disclosing  any  such  error.         Id, 

5.  At  the  time  of  the  death  of  P., 
the  deceased  partner,  the  finn  had 
contracts  for  the  manufacture  and 
sale  of  articles  under  patents  be- 
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longing  to  the  firm  or  the  partners 
jointly,  which  contracts  were  for 
a  period  extending  beyond  thi^ 
tlnie  of  such  death.  It  appeare<l 
that  large  profits  would  have  been 
realized  by  the  fii*m,  had  it  contia- 
ued  and  the  other  parties  had 
remained  solvent,  in  candying  oul 
said  contracts  ;  it  did  not  appeal*, 
however,  that  they  had  any  valuo 
aside  fi-om  the  value  of  the  use  of 
the  patents.  Defendants  sold  and 
assigned  to  plaintiff  the  inteix^st 
of  their  testator  at  the  time  of  his 
death  in  the  stock,  fixtui*es,  etc  , 
of  the  firm,  and  also  in  said  letter^ 
patent,  and  in  the  lease  of  the 
warehouse  occupied  by  the  fii*m, 
plaintiff  agi'eeing  to  ass«ume  and 
pay  all  salaries  due  employes,  etc., 
accruing  subseqiient  to  the  death 
of  P.  In  none  of  the  writings  was 
any  reference  made  to  the  out- 
standing contracts,  heldt  that  the 
transfei*s,  etc.,  afforded  a  strong 
inference  that  the  intent  of  the 
parties  was  that  plaintiff  should 
continue  the  former  business  on 
his  own  sole  account,  and  that  no 
benefit  was  intended  to  be  reserved 
to  defendants  from  manufactures 
under  said  contracts ;  and  that  a 
finding  that  defendants  wei'e  not 
entitled  to  any  credit  or  allowance 
on  account  of  the  contracts  was 
justified.  Id, 

6.  In  an  action  for  an  accounting, 
brought  by  the  executors  of  a  do- 
ceased  partner  against  the  survi- 
ving partner  of  a  firm,  a  jud;cment 
was  rendered  directing  defendant 
to  pay  over  to  a  I'eceiver  a  B])eci- 
fied  sum,  and  to  turn  over  to  him 
the  partnei-»hip  assets  remaining, 
out  of  which  the  receiver  w^as 
directed  to  pay  plaintifiis,  a  sum 
stated,  and  to  divide  the  residue ; 
thereupon  a  judgment  was  dock- 
eted in  favor  of  plaintiffs,  against 
defendant,  for  the  amount  the  lat- 
ter was  required  to  pay ;  on  motion 
to  vacate  the  docket  in  this  pai-tic 
ular,  heldf  that  it  was  not  author- 
ized by  the  judgment,  and  was 
properly  vacated ;  that  the  docket, 
if  any  was  authorized,  should 
have  been  in  favor  of  the  receiver ; 
that  it  was  not  sufficient  that  it 
api)eared,  plaintiffs  would  be  enti- 
tled to  as  large  or  a  larjjcr  sum 
when  the  judgment  is  fully  earned 


oat ;  there  was  no  personal  money 
judgment  between  the  parties,  the 
money  required  to  be  paid  the 
receiver  was  partner  hip  money, 
and  the  demand  of  plaintiu's  was 
to  be  paid  by  the  i-eceixer  from 
fii'm  assets,     beery  v.  Geery.    505. 

7.  In  an  action  for  a  dissolution  of  a 
copai'tnership,  and  for  an  account- 
i.ig  betveen  the  pai'tnei-s,  the 
answer  alleged  a  violation  on  the 
part  of  plaintiff  of  a  pro\  ision  in 
the  articles  of  copartnoi-shi;>,  pro- 
viding for  a  sale  of  the  good  will 
of  the  business  to  such  of  the, 
partners  as  should  bid  the  highest 
piice,  by  his  appn-priatlng  to 
himself  the  good  will,  and  that 
the  same  was  worth  as  an  asset 
§J00,000,  wh*.ch  he  asked  to  coun- 
tci'-daim  against  any  sum  found 
due  the  plaintiff.  As  a  further 
counter-clpim  the  answer  alleged 
a  fraudulent  misappropiiation  by 
plaintiff  of  partnership  funds. 
JIdil.  that  the  mattei-s  so  set  up 
r»id  not  pi-esent  a  counter-claim, 
of  a  separate  and  dislinct  cause 
of  action,  within  the  meaning  of 
said  section ;  that  the  mattei-s  set 
up  wei-e  proper  items  to  be  pi-oved 
upon  an  accounting  ;  and  that  de- 
fendant was  not  entitled  to  a  trial 
by  jury  thereon.    Cook  v.  JenkinB, 

575 

8.  As  to  whether  a  separate  cause 
of  a<;tion  could  be  maintained  to 
recover  the  value  of  the  good  will, 
or  for  damans  wiLhout  an  equit- 
aT)le  accounting  of  the  copartner- 
ship aii'airs,  qwBre.  Id* 


ADMISSIONS    AND    DECLARA- 
TIONS.* 

Of  third  person  on  trial  of 

indictment  frr  perjury^  when  oompe" 
Unt  as  part  of  res  gcsim. 

/See  Kighmy  v.  People.  646 


ADVANCEMENTa 

1.  Under  the  provision  of  the  statute 
of  distributions  in  i*efei*ence  to  ad- 
vancements (2  R.  S.,  97,  5  76),  the 
descendants  of  a  child  ot  an  intes^ 
tate,  who  died  before  him,  are  en- 
tilled,  on  the  final  distribution  of 
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bis  estate,  when  it  conslBts  exdu- 
sively  of  personal  property,  to  the 
benefit  of  advancements  made  by 
him  in  liis  life-time  to  his  other 
children,  and  such  advancements 
are  to  be  taken  into  consideration 
in  determining  the  distributive 
shares.    Be^te  v.  Bstabrook,    246 

2.  The  word  "  children,"  as  used  in 
said  provision,  includes  all  the  de- 
Bcenoants  of  the  intestate  entitled 
to  share  in  his  estate.  Id. 

8L  The  provisions  of  said  statute  and 
ci  the  statute  of  descents  on  the 
subject  of  advancements  (1  R.  S., 
752,  $  23)  are  to  be  taken  and  con- 
strued together,  as  the  two  stat- 
utes are  in  ^Miri  materia.  Id. 


ADVERSE  POSSESSION. 

1.  A  person,  claiming  land  under  a 
defective  conveyance,  having  en- 
tered into  actual  possession  of  a 
part  claiming  the  whole,  may  have 
constructive  possession  of  the  resi- 
due.    Thcm/pscn  v.  Bv^hams,    93 

2.  This  is  so,  however,  only  when  the 
part  not  actually  possessed  is  for 

'use  with,  or  subservient  to,  that  so 
possessed  ;  it  must  have  some  ne- 
cessary connection  thei-ewith.    Id. 

8.  In  an  action  of  ejectment  plaintiff 
claimed  under  a  v(nil  deed  from 
the  State  comptroller,  executed  in 
1836,  purporting  to  convey,  with 
other  lands,  the  north-west  quarter 
of  a  certain  township  <tontaining 
6,300  acres.  Defendant  unlaw- 
fully entered  into  possession  of 
2,000  acres  of  the  north  part  of  the 
said  quarter.  Plaintiff  g&ve  evi- 
dence to  the  following  enect.  He 
had  paid  the  taxes  on  the  land 
claiming  title  thereto,  and  caused 
the  same  to  be  surveyed.  About 
1852  he  causeii  some  lots  to  be 
surveyed  in  t^  north-west  comer 
of  said  quarter,  lot  one  contain- 
ing 950  aci*es.  In  18r)6  one  R., 
under  an  aiTangement  with  plain- 
tiflf,  cut  from  this  lot  a  quantity  of 
logs,  paying  plaintiff  therefor.  In 
1864  plaintiff  hearinsr  that  defend- 
ants intended  to  enter  upon  the 
land,  arranged  with  R.  to  go  UDon 
it,   cut  some  io?s,    and  build   a 


shanty  for  the  purpose  of  thus 
gaining  poesesmon.  R.  that  winter 
went  upon  said  lot  one,  cut  logs 
and  buUt  a  shanty  without  a  roo( 
cutting  over  less  than  a  qtiarter 
of  an  acre,  and  I'emaining  tnereon 
about  thi'ee  weeks ;  in  the  summer 
of  1865  R.  put  a  roof  on  the  shan- 
ty, and  built  a  bam.  In  the  win- 
ter of  1865-1S66  after  the  com- 
mencement of  the  action  R.  went 
upon  the  said  lot  under  plaintiff^ 
cut  roads  and  cut  a  large  quantity 
of  logs.  Heldy  that  plaintiff  did 
not  snow  such  possession  as  enti- 
tled him  to  recover  for  anything 
more,  at  most,  than  the  smau 
piece  of  cleared  land  upon  which 
was  the  shanty  and  bam.  Id. 

4.  In  1808,  Matthew  and  Martha 
Codd,  the  parents  of  plaintiff, 
being  each  the  owner  in  fee  of 
certimi  real  estate,  joined  in  a  deed 
by  its  tenns  conveying  to  certain 
trustees  named,  "their  heirs  and 
assigns,"  all  the  lands,  etc.,  of 
which  the  grantors,  or  either  of 
them,  were  seized,  in  trust:  1st. 
To  sell  and  dispose  of  so  much 
thereof  as  should  be  necessary  to 
pay  all  debts  then  subsisting 
against  the  grantore.  2d.  To  lease, 
etc.,  the  residue,  the  net  profits 
and  avails  to  be  paid  Matthew 
during  his  life  for  the  sui)|)ort  of 
the  grantors  and  their  children  f 
if  Mai«tha  survived  then  to  her 
during  her  life  for  the  maintenance 
of  herself  and  childi*en.  3d.  The 
trustees,  the  sumvor  of  them  and 
the  hell's  and  assigns  of  said  sur- 
vivor, to  hold  all  the  residue  not 
sold  to  pay  debts,  '*for  the  sole 
use,  benefit  and  behoof  of  such 
I>ersons  as  shall  be  the  right  heira'^ 
of  the  grantors  at  the  time  of  the 
death  of  the  survivor;  reserving' 
to  the  grantors  power  by  will  or 
appointment  to  direct  to  whom, 
upon  the  death  of  the  grantors,  th& 
residue  of  the  estate  should  go. 
4th.  Uix)n  I'equest  of  the  grantoi*s, 
in  the  discretion  of  the  trustees,  to 
sell  and  convey  any  portion  of  said 
lands.  Plaintiff  was  li\dng  at  the 
time  Of  the  execution  of  this  deed. 
Martha,  the  survivor  of  the  grant- 
ors, died  in  1871.  In  an  action  of 
ejectment,  commenced  in  1874,  to 
recover  lands  of  which  Martha  wns. 
seized  in  fee  at  the  time  the  deed 
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fSact  zntiBt  be  shown  with  a  reason- 
able degree  of  certainty.  Id. 

7.  The  Tise  of  the  ballots  so  pre- 
served, as  evidence/ is  not  limited 
to  cases  of  cit^  officers  merely, 
they  ai*e  admissible  as  well  in  cases 
of  other  officei-s  voted  for  in  the 
city  of  Brooklyn.  Id, 

6.  In  ai^  action  of  qtto  wammto 
whei*ein  the  ballot-boxes  "were  pi*o- 
duced  and  the  ballots  received  in 
evidence'  to  impeach  the  accuracy 
of  the  returns  of  the  inspectors  of 
election,  and  wherein  it  appeared 
that  the  boxes  had  not  been  sealed 
Tip  by  the  canvassers,  and  had 
been  Tkept  insecurely,  so  that  the 
question  whether  the  ballots  were 
the  identical  ones  voted  was  one 
of  fact  for  the  juiy,  the  court  in- 
structed the  juiy,  in  substance, 
that  to  justify  their  rejection,  it 
must  appear  affirmatively  by  di- 
rect evidence,  or  from  circum- 
stances, that  the  boxes  had  been 
tampered  with,  Tield,  eri'or;  and 
that  the  eiTor  was  fatal  to  the 
Judgment.  Id. 

WTien  action  not  maintainable 

to  set  aside  assess^nent  or  sale  there- 
under t  also  effect  of  former  adyudioa- 
tion  as  «  bar  to  such  action, 

JSee  Ghiest  v.  City  of  B.    (Mem,) 

624 


BUFFALO  (CITY  OF). 

1.  The  act  entitled,  "  an  act  author- 
izing the  common  council  of  the 
city  of  Buffalo  to  lay  out  a  public 
ground  for  the  purpose  of  main- 
taining and  protecting  a  sea-wall 
or  bi-eakwater  along  the  shore  or 
margin  of  Lake  Ene  *'  (chap.  547, 
Laws  of  1864),  authoiized  the  tak- 
ing of  a  fee  in  lands  i*equii*ed  for 
the  pui-pose  siiecitied ;  and  under 
proceeding  for  that  purpose  taken 
as  prescnbeil  by  the  act  which 
gave  to  the  city  all  the  interest  au- 
thorized by  the  act,  it  acquired  an 
absolute  fee.  Svyect  v.  Buffalo^ 
N,  r.  and  Phil.  R.  R.  Co,        294 

2.  The  fact  that  the  particular  pur- 
pose for  w^hich  the  land  was  to  b(» 
taken  is  expr»'S8ed  in  the  title  and 
in  the  act  does  not    qualify    the 


estate  taken;  the  purpose  so  de- 
clared simply  regulates  and  defines 
the  use  for  which  the  land  shall  be 
held.  Id. 


BURDEN  OF  PROOF. 

In  a  suit  by  a  vendor  to  recover 
goods  from  one  claiming  title 
under  a  fi-audulent  vendee,  the 
burden  is  upon  the  latter  of  show- 
ing that  he  is  a  purchaser  in  good 
faith  and  for  value.  Stevens  v. 
BrennaTi.  254 


Surrender  by  sheriff  of  prop- 


erty  attached  without  calling  a  sher- 
iff s  Jury  throws  upon  him  burden 
of  showing  that  property  vxls  not 
Subject  to  attachment. 
See  Mumper  v.  Rushmore.         19 


When  burden  of  proof  is  upon 


party  producing  ballot-boxes  a7id  bal- 
lots in  city  of  Brooklyn  as  evUience 
under  the  act  chapter  575,  Imws  of 
1872,  to  show  that  the  boxes  liave  been 
kept  undisturbed  avd  inviolate. 
See  People  ex  reL  v.  Livingston, 

279 


CANALS. 

1.  The  canal  commissioners  having 
entered  into  a  contract  with  M.  to 
do  certain  work,  which  was  of 
public  necessity,  and  M.  having 
r'ifused  to  go  on  with  the  worE 
because  of  the  refusal  of  the  canal 
auditor  to  audit  and  allow  certifi- 
cates of  the  commisi?ioners,  on  the 
ground  that  there  was  no  unex- 
pended appropriation  to  pay  them, 
the  relator,  at  the  i-equest  of  the 
commissionera,  for  the  purpose  of 
expediting  the  work,  advanced  the 
money  required  to  complete  it,  in 
reliance  upon  a  future  appi*opria- 
tion  by  the  Legislature,  antf  the 
certificates  were  assigned  to  him. 
The  acts  of  the  commissionere  in 
respect  to  the  work  were  commu- 
nicated to  the  Legialatui"e,  from 
time  to  time,  in  the  official  reports 
of  the  commissionera,  which  stated 
the  amounts  expended  and  the 
puii)oses  of  the  expenditure  in 
accordance  with  the  facts.  In 
1875  a  budget  was  made  up  in  the 
auditor's  office  of  out-standing  cer- 
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tificates,  issue  I  for  work  done  on 
the  canal,  and  I'ur.iishtid  to  the  Lcg'- 
islature  whcii  en^M^^d  in  making 
an  appmpi'iation  to  pay  the  same ; 
in  which  budget  the  certificates  so 
held  by  i-elator  \vi;re  specilically 
described  and  included,  and  an 
appi'opriation  was  made  to  the 
precise  amount  of  the  budget  (}  1, 
chap.  2'o3t  Laws  of  1S75).  In  pro- 
ceedings to  compel  Ihe  auditor  by 
mandamus  to  di-aw  his  warrant  for 
the  amount  of  the  cei'tilicates ; 
heldi  that  the  facts  authorized  a 
finding,  that  the  act  making  an 
an  appropriation  was  passed  with 
,  full  knowledge  on  thopart  (^f  thi» 
Legislature,  and  with  the  intent  to 
provide  specifically  for  the  pay- 
ment of  said  certihcatca;  that  the 
fact  that  the  appropriation  wjis 
made  for  this  purpose  having  been 
established,  the  questions  of  rati- 
fication or  knowledge  of  the  Legi?*- 
lature  of  the  facts  relating  to  the 
contract,  and  of  the  validity  of  the 
C(mtract  were  unimportant;  and 
that  the  relator  was  entitleci  to 
the  relief  sought.  People  ex  rd. 
Sage  v.  Schuyler.  189 

S.  Also  held^  that  said  appropriation 
was  not  i'ej)ealed  by  the  i-epealing 
clause  in  the  act  of  ISTO  (J  1,  chap. 
42.),  Laws  of  1876),  jmividiiig  •*for 
the  completion  or  cancellation  of 
&U  pending  contracts"  for  new 
work  uiwn  or  extraordinaiy  re- 
pairs of  the  canals.  Id. 


CANCELLATION  OF  WRITTEN 
INSTRUMENT. 

1.  An  action  to  procure  the  cancel- 
lation of  a  written  insti'umenl  can- 
not be  maintained,  unless  some 
special  c-ircumstanco  exists  estab- 
lishing the  necHS'5ity  of  a  i-esort  to 
equity,  t«pi*eventan  injuiy.  which 
might  l>e  irreparablo  and  which 
equity  alone  is  competent  to  avei't ; 
it  is  not  sufficient  that  a  defense 
exist**  as  against  the  instrument, 
or  that  evidence  may  be  lost. 
Globe  Mut,  lAfe  Ins.  Co.  v.  Beals. 

202 

2.  In  an  action  to  procure  the  can- 
cellation of  a  policy  of  life  insur- 
ance, the  complaint  alleged  that 
the  policy  was  obtained  by  f^ud 
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and  conspiracy  between  plaintifT^s 
agent  and  the  insui'ed ;  that  the 
premium  was  not  paid  in  cash,  us 
requii'ed  by  the  policy,  but  by  the 
note  of  tlie  insui'cd,  and  was  dc- 
livered  to  the  latter  when  he  was 
sick,  of  which  sickness  the  insured 
died.  The  complaint  also  aven-ed 
that  plaintiff  feareil  the  holder  of 
the  policy  would  conun(.'n;!c  an  ac- 
tion thereon,  and  by  collusion 
with  said  ai^-t^nt  obtain  an  ap|)ear- 
ance  on  its  behalf,  and  from  failui'e 
to  answer,  or  to  duly  defend  the 
action,  obtain  a  judgment  without 
plaintiQ**8  knowledge,  thus  pro- 
venting  plaintiir  from  presentirg 
its  defense,  or  that  defendants 
would  delay  bringing  an  action 
until  the  evidence  of  fraud  and 
conspiracy  was  lost.  The  refei-ee 
found  that  thei*e  was  no  fi'aud ;  th& 
other  facts  were  found  substan- 
tially as  allegped  in  the  comphiint. 
Held^  that  the  complaint  was  prop* 
erly  dismissed.  id* 


CASES  DISTINGUISHED,  LIM- 
ITED, QUESTIONED,  REVERS- 
ED AND  DISAPPROVED. 

Ghld  V.  WhiUotnJb  (14  Pick.,  188), 
distinguished  and  limited.  Ghreeir^ 
V.  Bisbroio.  11 

Adainsv.  Carroll  (SSPenn.,  209),  dis- 
tin'ruished  and  limited.     Green  v. 


Disbrow, 


12 


Lowher  v.  Smith  (7  Barr.  [Penn.], 
381),  questioned.  Gmen  v.  i>w- 
brow.    ,  12 

Peck  V.  N.  Y.  and  L.  \U.  &]  M.  8. 
8.  Cb.  (BBosw.,  623),  dlstingxiished 
and  limited.     Green  v.  Disbrow. 

13 

TVeetbrook  v.  Ghcutnn  (14  Hun,  245), 
revei-sed.     Wtntbrook  v.  Gleason. 

23 

Thomp/ton  v.  Loan  Coimnvifdoners 
(16  Hun,  8G),  i*evei*setl.  Thompsim 
V.  Loan  CoinmLvsioners.  54 

Thompson  v.  BurJmnJt  (15  Hnn,  580), 
reversed.     Thompsonw^Burhans, 

93 

83 
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when  the  insurance  was  procured, 
infoi*med  O.  of  the  nature  of  their 
interest,  and  he  omitted  to  de- 
scribe it  in  the  policy,  defendant 
would  be  deemed  to  have  waived 
the  condition,  and  it  could  not  be 
assumed  that  this  was  not  done. 
Richmond  v.  Nia,  K  Ins.  Co.  230 

12.  A  receiver  of  a  life  insurance 
company  obtained  an  oi*der  as  pre- 
Bcribed  by  statute  (2  R.  S.,467,  f  50), 
for  publication  of  notice  to  credit-^ 
ore,  i-equii-ing  them  to  exhibit  their* 
claims  within  a  time  specified. 
Before  the  expiration  of  the  time 
the  receiver  addressed  a  circular 
to  policjr-holders,  to  the  effect  that 
policies  in  force  on  the  books  of 
the  company  would  be  allowed 
without  subjecting  their  holders 
to  further  proof ;  misled  by  such 
circulai*  the  holders  of  such  poli- 
cies did  not  make  proof  of  their 
claims.  These  were  objected  to 
by  olher  creditoi's,  and  were  re- 
jected by  the  referee  to  whom  it 
was  i-eferi'cd  to  take  proof  as  to 
distnbution  of  the  assets.  Where- 
upon, and  before  any  dividend 
had  been  made,  the  receiver  ap- 
plied for  and  obtained  an  order 
giving"  two  months  further  time 
within  which  such  claims  could  bo 
pi*esented  and  established  before 
the  referee.  Held,  that  the  I'e- 
celver  was  authoiizcd  in  making 
the  application  ;  that  the  court  had 
power,  in  its  disci'etion,  to  gi'ant 
it;  and  that  the  exercise  of  this 
discretion  was  not  reviewable 
hei*e.  In  re  Peo,  ex  rel,  v.  JSecur, 
L.  Ins.  and  An.  Co.  267 

18.  Aji  order  punishing  for  con- 
tempt, in  violating  an  injunction, 
can  only  be  reviewed,  upon  the 
merits  or  for  alleged  legal  error, 
on  appeal  from  the  order.  Wat- 
Tous  V.  Keximey.  496 

14.  It  is  within  the  discretion  of  the 
court  whether  to  ojien  or  vacate 
the  order  on  motion,  and  the  exer- 
cise of  this  discretion  cannot  be 
reviewed  here.  Id, 

15.  This  court  can  only  review  judg- 
ments and  grant  new  trials  for 
errors  of  law;  and  such  errore 
must  be  pointed  out  by  exceptions 


taken  at  a  proper  time.    Standard 
Oil  Co.  V.  Anuizon  Ins.  Co.        506 

16.  "Where,  therefore,  it  is  alleged 
that  a  veixlict  is  perverse,  exces- 
sive in  amount,  and  contrary  to 
the  law  and  the  evidence,  the  judg- 
ment entered  thereon  cannot  be 
reviewed  here  without  an  excep- 
tion. Id, 

17.  This  rule  has  not  been  cnanged 
by  the  provision  of  the  Cotle  of 

■  Civil  Pi'ocedui'e  (}  939)  in  refer- 
ence to  the  granting  of  a  new  trial 
by  the  judge  presiding  at  the 
trial.  Id, 

18.  For  such  en-ora,  it  seems,  the 
Greneral  Term  has  power  to  grant 
a  new  trial  in  its  discretion,  al- 
though no  exceptions  were  taken 
on  the  trial.  Id, 

19.  The  provision  of  the  Ckxle  of 
Civil  Pi-ocedui-e  (}  1342),  in  refer- 
ence to  api)eais  to  the  Supreme 
Court  from  orders  of  a  County 
Court,  confines  the  appellate  juris- 
diction to  orders  in  actions  origi- 
nating in  the  County  Court.  Atir- 
drews  v.  Long.  573 

20.  Accordingly,  Jield,  that  an  order 
of  County  Court  dismissing  an 
appeal  from  a  judgment  of  a  jus- 
tice of  the  peace,  was  not  appeal- 
able to  the  Supreme  Court.       Id. 

21.  Where,  upon  the  facts  presented, 
the  allowance  of  a  supplemental 
pleading  is  in  the  discretion  of  the 
Supreme  Court,  the  exercise  of 
this  discretion  by  the  S}>ecial  Tenn 
may  be  reviewed  by  the  General 
Term,  but  not  by  this  court. 
I'^leischinann  v.  Bewnett.  579 

22.  Where  an  order  of  S|)ecial  Term, 
vacating  an  assessment  for  a  local 
improvement,  is  revei-setl  by  the 
General  Tenn  on  the  gi-ound  that 
the  assessment  should  be  reduced 
not  vacated,  and  the  cai*e  is  remit- 
ted to  the  Special  Term,  that  the 
assessment  may  be  modified  in 
conformity  with  the  principles  laid 
down  by'thp  General  Term,  the 
ordei"  of  tho  Genei-al  Tenn  is  not 
a  final  order ;  and  so  is  not  review- 
able here.    In  re  Pet.  Auchmviy. 
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23.  To  SQBtaiii  an  exception  to  the 
refusal  of  a  referee,  to  iind  facts 
as  requested,  it  id  incumbent  upon 
the  pariy  to  show  that  the  material 
facts,  so  re<iae«tetl  to  be  found, 
were  esUibiiahed  by  uucontro- 
vertetl  evidence,  and  that  if  found 
they  w'ouul  iKiveaxl'ectedthe  I'esult. 
Stewart  v.  Moras,  629 

24.  No  question  can  be  raised  in 
this  court,  upon  a  matter  of  fact, 
in  a  cacie  trievl  by  a  refeitie,  as  lu 
which  no  factd  were  lound  by  tlie 
referee,  or  i'e<iuested  to  be  found. 

Id, 

25.  This  court  d)e3 not  lose  juiTsdic- 
tion  of  a  cii^e  brou^^ht  hei'e  upon 
appeal  until  the  remittitur  has 
been  filed  in  the  court  below,  and 
that  court  has  taken  some  action 
thci-eon.  People  ex  rel.  v.  VUlage 
of  uY.  6  Jo 

26.  According^ly  held,  that  the  coui*t 
had  jjrMdijiion  to  make  an  ex 
parte  ov  ler,  coirecting-aremittituj', 
which  had  been  filed  wilh  the  clerk 
of  the  court  below ;  but  upon  which 
no  action  had  been  taken  in  that 
coui't.  Id, 

27.  Costs  of  appeal  in  proceedings 
by  common  law  certioraii  are  not 
allowable;  whether  the  proceed- 
ings come  here  upon  api>eal  fi*om 
ajudq^inen*,  or  fj*om  an  order  su- 
perseding the  wiit.  Id 

Oi'^ier  of  Supreme  Court  re- 

fmuij  to  qj/iA^  a  writ  if  eeriiorarl 
reinovi/ig  an  iadietinent  into  Viat 
court  from  t?ie  Oyer  atid  Terminer, 
not  revhnoxY.e  h-re. 

See  Jowce  v.  People.  45 

Sufficiency    of  exception    to 

present  qu  st'u):ut  on. 

See  F,  N.  Bank  v.  Dana,         108 

When    action   vxis  in  fonn 

against  defi:nd<nit  as  executor  wiien 
it  s/tofild  ham  been  a^ialnst  him  in- 
divUlually,  but  abjection  vxis  not 
taken  below,  and  Vie  result  is  the 
game.  H.ld^  that  the  action  wndd  be 
treated  as  if  defendant  vxis  stted  in- 
dividfuiUy. 

See  Brown  v,  Knapp*  136 


—  Question  not  raised  below  ooa^ 
not  be  presented  upon  airpeol. 

See  Kirkpatrick  v.  A,  Y,  C,  and 
H.  -ft.  R,  M,  Co.  240 


When  question  not  raised  he- 


low  cannot  be  raised  on  appeal;  also, 
to    reverse   conclusions   of   law   by 
referee  it  must  appear  from  the  facU 
found  Vuit  they  are  erronecms. 
See  Coltender  v.  Phelan,  366 

WJiere  a  motion  for  judgment 

on  return  to  a  writ  of  certiorari  in 
proceedings  btfore  the  mayor  of  New 
York  city  to  remove  a  police  commis- 
sioner is  allowed  to  be  heard  upon 
order  to  show  cause  on  less  than  eight 
days  notice,  the  propriety  of  grant- 
ing the  order  is  reviewable. 

See  People  ex  rel.  v.  Nichols.    582 


APPROPRIATIONS. 

1.  Where  an  appropnation,  withL. 
the  power  of  the  Legislature,  is 
made  by  it,  no  inquiry  is  admisa- 
blo  as  to  the  reafions,  or  informa- 
tion uxx)n  which  it  acted.  People 
ex  rel,  Sa^  v.  Schuyler,  189 

2.  "Where  a  work  of  public  necessity 
is  done  under  an  invalid  contract* 
or  even  voluntarily,  without  the 
authority  of  any  public  officer, 
and  the  Legislatura  'appropriates 
money  to  pay  for  it,  a  disbursing 
officer  cannot  refuse  to  apjily  the 
money  to  the  purjxise  for  which  it 
was  appropriated,  on  the  gix>und 
that  the  State  was  not  originally 
under  any  legal  obligations  to 
make  payment,  or  that  the  Legis- 
lature was  not  sufficiently  informed 
of  the  facts;  the  only  question  for 
such  officer  is  whether  the  appro- 
priation was  for  the  purpose  claim- 
ed; when  this  is  ascertained  his 
duty  is  ministerial  only.  Id. 

3.  The  canal  commissioners  having 
entered  into  a  contract  with  l£ 
to  do  certain  work,  which  was  of 
public  necessity,  and  M.  having 
refused  to  go  on  with  the  work 
because  of  the  i*efusal  of  the  canal 
auditor  to  audit  and  allow  certifi- 
catos  of  the  commissioners,  on  the 
ground  that  there  was  no  unez- 
p>*nded  appi*opi'iation  to  pay  them, 
thp  relator^  at  the  request  of  the 
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commissionerB,  for  the  imrpoBe  of 
expediting  the  work,  advanced  the 
money  required  to  complete  it,  in 
reliance  upon  a  future  appropiia- 
tion  by  the  Legi8latui*e,  ancl  the 
certificates,  wei-e  assigned  to  him. 
The  acts  of  the  commi88ionei*s  in 
respect  to  the  work  wei-e  communi- 
cated to  the  Legislatura,  fj*om  time 
to  time,  in  the  official  i*eport8  of  the 
commissioners,  which  stated  the 
amounts  expended  and  the  pur- 
poses of  the  expenditure  in  accoixl- 
ance  with  the  facts.  In  1875  a 
budget  was  made  up  in  the  audi- 
toi*'8  office  of  out-standing-  certifi- 
cates, issued  for  woi'k  done  on  the 
can^,  and  furnished  to  the  Legisla- 
tui'e  when  eng-aged  in  making  an 
appropriation  to  pay  the  same  ;  in 
winch  budget  the  certificates  bo 
held  by  relator  were  specifically 
described  and  included,  and  an 
appropriation  was  made  to  the 
precise  amount  of  the  budget  (§  1, 
chap.  263,  Laws  of  1875).  In  pi-o- 
ceedings  to  com|)el  the  auditor  by 
mandamus  to  draw  his  wairant  for 
the  amount  of  the  ceillficates ;  held, 
that  the  facts  authorized  a  finding, 
that  the  act  making  an  appi'opri- 
ation  was  passed  with  full  knowl- 
edge on  the  part  of  the  Legisla- 
tui*e,  and  with  the  intent  to  provide 
specifically  for  the  payment  of  said 
certificates  ;  that  the  fact  that  the 
appropiiation  was  made  for  this 
purpose  having  been  established, 
the  questions  of  ratification  or 
knowledge  of  the  Legislatui'e  of 
the  facts  relating  to  the  contract, 
and  of  the  validity  of  the  contract 
were  unimportant ;  and  that  the 
relator  was  entitled  to  the  i^elief 
sought.  Id. 

4.  Also  Tieldt  that  said  appropriation 
was  not  repealed  by  the  repealing 
clause  m  the  act  of  1876  (J  1,  chap, 
425,  Laws  of  1876),  providing  "  for 
the  completion  or  cancellation  of 
all  pending  contracts'*  for  new 
work  uiwn  or  extraordinary  re- 
paii-s  of  the  canals.  Id. 


ASSAULT  AND  BATTERY. 

1.  The  provision  of  the  act  of  1879, 
extending  the  juiisdiction  of  Cpurts 
of  Specip-1  Sessions  (chap.  300, 
Laws  of  1879),  which  gives  to  said 


courts  exdnsive  Jurisdiction  in  the 
firat  instance,  to  hear  and  detex^ 
mine,  among  other  thingSy 
"  chai'ges  for  assault  and  battery, 
not  alleged  to  have  been  committed 
riotously,"  did  not  oust  Courts  of 
Sessions  of  puiisdiction  to  try 
pending  indictments  for  that 
offence ;  it  applies  only  to  charges 
made  subsequent  to  the  passage 
of  the  act.    Hyan  v.  People,    593 

2.  It  seetns,  that  the  word  •*  charges ' 
implies     an     oi'i^inal    complaint 
made  in  the  first  instance,  pi*elimi- 
nai'y  to  a  formal  trial  for  a  crime, 
it  does  not  include  indictments. 

Id. 

3.  Upon  the  trial  of  an  indictment 
for  assault  and  battery,  the  offence 
was  alleged  to  have  been  com- 
mitted dui*ing  an  affray  at  a  town 
meeting ;  one  of  the  witnesses  for 
the  prisoner  was  asked  on  cross- 
examination  whether  he  had  been 
indicted,  for  assault  and  battery, 
committed  on  that  day,  this  was 
objected  to,  objection  oveiTuled, 

■  and  the  witness  answered  "yes,** 
?ieldt  that  it  was  a  fair  infei'ence 
that  the  witness  was-  indicted  as 
one  of  the  participants  in  the 
affray ;  and  that  the  question  was 
competent  to  show  the  position  he 
occupied,  in  respect  to  the  contro- 
versy, out  of  which  the  affray 
ai*06e,  and  his  interest  in  the  liti- 
gation, and  as  showing  prejudice 
or  bias.  Id, 

4.  It  seeiYiSf  that  the  mei*e  fact  that 
a  witness  has  been  indicted,  can- 
not legitimately  tend  to  discredit 
him  or  impeach  his  moi*al  charac- 
ter, and  that  evidence  thei'eof  is 
thcrefoi-e  incompetent ;  (Folgkb 
and  Earl,  JJ.,  dissenting,  and 
holding  that  the  allowance  of  ques- 
tions on  cross-examination  of  a 
witness,  as  to  his  having  been 
indicted,  ara  in  the  disci'etion  of 
the  court).  Id. 

5.  One  of  the  witnesses  for  the  pros- 
ecution, when  asked  what  he  saw 
of  the  occurrence,  answered 
among  other  things,  "I  should 
judge  he  (the  complainant)  struck 
a  stone,"  this  was  on  motion  struck 
out,  hdd,  no  eiTor,  as  it  was  not 
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Tesponrnve  to  the  question,  and  was 
a  coujecture^  not  knowledge.    Id. 

6.  Also  heldf  that  evidence  that  the 
piisoner  made  an  effort  to  keep 
out  of  the  way  of  the  shenff  was 
competent.  Id. 

7,  It  seefmSf  however,  that  such  evi- 
dence is  very  slight,  if  any  evi- 
dence of  guilt.  Id. 


ASSESSMENT  AND  TAXATION. 

1.  The  only  power  conferred  upon 
the  board  of  health  by  the  pro- 
visions of  the  act  of  1871,  "  to  pro- 
vide for  the  proper  di*ainage  of 
lands,**  in  the  city  of  New  York 
(chap.  666),  is  to  direct  the  di-ain- 
ageof  land  bypeans  other  than 
sewers,  where  surface  water,  in- 
lurious  to  public  health,  could  not 
be  carried  off  by  the  sewei-s ;  and 
to  assess  the  expense  u|)on  lands 
benefited  by  the  drain,  the  ai-ea 
of  assessment  being  restricted  to 

.  the  lands  between  the  drain  and 
the  adjacent  stitiets  and  avenues. 
In  re  Van  Bureji.  389 

2.  The  commissioner  of  public  works, 
in  pursuance  of  a  requisition  of 
the  boai*d  of  health,  dii'ecting  him 
to  cause  the  lands  within  certain 
bounds,  which  included  many 
blocks  and  about  seventy  acres  of 
sunken  land,  to  be  drained  by 
other  means  than  sewers,  caused 
drains  to  be  dug  and  the  lands  to 
be  filled  in,  the  whole  cost  of  the 
improvement  being  about  {1308,- 
000,  of  which  only  $5,491.20  was 
for  drains ;  $248,534.27  of  the  cost 
was  assessed  in  one  assessment 
upon  the  property  owners,  blocks 
of  land  being  assessed  through 
which  the  di*ains  did  not  run. 
Held,  that  said  act  did  not  author- 
ize such  improvement;  also  that, 
even  if  the  filling  in  could  be  claim- 
ed as  merely  an  inciilent  to  the 
construction  of  the  drains,  the  as- 
sessment was  illegal,  as  there  was 

'  no  authority  for  mingling  in  one 
assessment  the  costs  of  drains 
running  between  different  streets. 

Id. 

8.  An  assessment  roll  is  akin  to  a 
judgment,  and  if  an  aasessment  is 
erroneously  discharged  of  record, 
its  lien  cannot  be  restored  so  as 

SicKELs— Vol.  XXXIV. 


to  affect  Inma  fide  purehasers,  or 
others  standing  in  a  similar  rela* 
tion,  whose  transactions  were  en- 
tered into  in  ignorance  of  the  error 
and  in  reliance  upon  the  truth  of 
the  record.   Oumen  v.  Mayor^  etc. 

611. 

4.  In  an  action  to  compel  the  defend- 
ant to  dischai*gea  lot  in  the  city  of 
New  York  belonging  to  plaintiff 
from  the  lien  of  cA*tain  assess- 
ments, and  to  discharge  the  same 
of  record,  it  appeai-ed  that  before 
plaintiff  paid  the  purchase  price 
lor  the  lot,  she  ascertained,  at  the 
proper  office,  from  tlie  official  i*e- 
cords,  that  two  assessments,  laid 
in  July  and  August,  1872,  upon 
the  lots,  were  marked  upon  the 
record  of  assessments  as  **  paid  bv 
KilUan  Brothers,  *  *  ♦  Marea 
7, 1873.**  Plaintiff  thereupon,  after 
deducting '  certain  assessments' 
which  appeared  in  the  i-ecoi'ds 
unpaid,  paid  the  balance  of  the 
purchase  money  and  received  a. 
deed  in  November,  1873.  These 
assessments  were,  in  fact,  paid  at 
the  time  stated,  by  KilUan  Breth- 
el's,  they  supposing '  the  lot  was- 
their*s,  when,  in  fact,  it  was  not ;, 
and  the  entry  was  then  made  by 
the  official  having  charge  of  the 
record.  In  August,  1876,  Killitia 
Brothers  commenced  an  action 
against  defendant  to  recover  back, 
the  moneys  so  paid,  alleging  they 
were  paid  through  mistake,  rlain- 
tiff  was  not  made  a  party,  and 
had  no  notice  or  knowlecl«^e  of  the 
action.  Defendant  seiVed  an  offer 
allowing  judgment  to  be  entered 
thei'ein  for  the  amount  claimed ;. 
judgment  was  so  entered  to  that 
effect,  and  also  directing  that  the 
entires  of  payment  be  cancelled, 
which  was  done.  £^6ZcZ,  that  plain- 
tiff was  entitled  to  the  I'elief 
sought ;  that  the  fact  that  the  pav- 
ment  was  entered  as  mwle  by  Kil- 
lian  Brothers  was  not  sufficient  to 
put  plaintiff  upon  inquii-y  or  charge 
her  with  constructive  notice  of 
the  eiTor;  nor  was  the  fact,  that 
in  making  and  i-eceivintf*  the  pay- 
ment, the  parties  acted  nmlc^r  a 
mistake,  matenal  so  far  as  ^daintiff 
was  concerned.  Id. 

5.  Also,  held,  that  the  provision  of 
the  act  of  1853  in  relation  to  the 
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collection  of  arrears  of  taxes,  etc., 
in  the  city  of  New  York  ($  16, 
chap.  579,  Laws  of  1853),  provid- 
ing for  the  obtaining^  of  receipts 
or  certificates  from  the  clerk  of 
arrears  showing  payment  of  as- 
sessments, had  no  application ;  as 
it  relates  only  to  assessments 
which  have  been  due  twelve 
months  and  over,  while  the  assess- 
ments in  question  were  paid  with- 
in nine  iftonths  after  they  were 
due,  and  while  they  were  still  in 
the  collector's  office.  Id. 

6.  It  seeTns,  that  such  receipts  or  cer- 
tificates ai^e  not  the  only  evidence 
of  the  i^moval  of  the  liens  of  as- 
sessments, even  as  to  those  speci- 
fied. Id, 

*!,  Where  an  oinler  of  8i>eclal  Tenn. 
vacating  an  assessment  for  a  local 
improvement,  is  re>:ei'sed  by  tlie 
General  Tei*m  on  the  ground  that 
the  assessment  should  be  reduced 
not  vacated,  and  the  cisp  is  re- 
mitted to  the  Special  Teiun,  that 
the  assessment  may  be  modified 
in  confoimity  with  the  princij^les 
laid  down  by  the  General  Tenn, 
the  order  of  General  Tenn  is  not 
a  final  order  ;  and  so  is  not  review- 
able here.    In  re  Pet  Auchmuty. 

62> 


Action  not  maintainable   to 

•recover  back  an  assessment  volunta- 
rily paid,  which  was  irregular  but 
had  not  been  vacated,  although  as- 
sessment an  oVier  lots  in  the  same 
^proceeding  had  been  vacated. 

See  Wilkes  v.  Mayor.  (Mem.)  621 

A   judgment  in    an   action 

brought  to  set  aside  a  tax  for  an 
installnyent  of  an  ass€Ssme7U  because 
ef  alleged  irregularities  in  the  assess- 
^ment  is  a  bar  to  an  action  to  recover 
a  subsequent  instalhnenU  Also^  ac- 
tion to  set  aside  a^ssesstnent  as  cUntd 
im  title  not  maintainable  as  the  on-us 
cf  sluming  regularity  would  be  upon 
one  claiming  under  the  assessment. 

See  Quest  v.  City  of  D.  (Mem.)  624 

ASSIGNMENT    (FOR    BENEFIT 
OF  CREDITORS). 

1.  Notwithstandinof  a  levy  under  an 
execution  upon  his  pei'sonal  prop- 
erty, the  judgment  debtor  remain.s 
owner ;  and  can  convey  title,  8u1>- 


Ject  to  the  lien  created  by  the  exe- 
cution. Mwmper  y.  Rushmore.    Id 

2.  An  assignee  for  the  benefit  of 
creditors,  of  the  debtor,  acquires 
a  title  subiect  to  such  lien,  good 
against  all  pei*sons  until  tlie  as- 
signment is.  impeached  lor  fraud. 

Id, 

3.  Where  the  property  is  in  the  pos- 
session of  the  sheriff  at  the  time 
of  the  a.<«ignment,  the  transaction 
is  not  wathiu  the  provision  of  the 
statute  of  frauds  (2  R.  S.,  136,  { 
5),  which. requii*es  an  immediate 
delivery  of  goods  sold ;  that  applies 
only  to  a  sale  of  goods  in  the  yen- 
dor's  possession  or  under  his  con- 
trol Id. 

• 
ATTORNEY. 

1.  Where  a  party  has  been  brought 
into  court  on  attachment,  in  pro- 
ceedings to  ))um8h  for  contempt, 
he  may  lie  rejiresenteil  by  attor- 
ney in  the  subsequent  pi-oceed-' 
ings.     Watrous  v.  Kearney.     496 

2.  An  order  punishing  defendants 
for  contempt  was  granted  by 
default.  On  motion  to  vacate  the 
order,  it  was  alleged,  in  the  moy- 
ing  papers,  that  the  attorneys 
who  appeai'ed  for  the  defendants 
in  the  i^roceedings  had  no  autop- 
ity.  The  attorney  who  api>eared 
on  return  of  the  attachment,  made 
affidavit  that  he  was  authorized ; 
the  defendants  were  also  person- 
ally present;  the  same  attorney 
ai>peai'ed  before  the  i-eferee,  to 
whom  it  was  referred,  to  take 
proofs.  Notice  of  motion  for  final 
order  was  served  on,  and  servi*^ 
admitted  by,  attorneys  who  had 
ap])eai*ed  for  defen<fants  in  the 
action,  and  who  had  also  admitted 
service  of  the  refei-oo's  report. 
Heldf  that  as  the  attorneys  thus 
undertook  to  represent  defendants, 
the  mere  allegation  of  want  of 
authority  so  to  do  did  not  invali- 
date the  oixler.  Id, 


AUDITOR  OF  CANAL  DEPART- 
MENT. 

When  he  cannot  question  legi^^ 

lalive  appropriation. 
See  People  ex  rel.  v.  Schuyler,  189 
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BANES  AND  BANEXNG. 

1.  Undei'  its  charter  (chap.  816,  Laws 
of  18G8)  the  People's  Safe  Deposit 
and  Savings  Institution  had  power 
to  loan  its  capital  and  funds,  but 
was  restricted  in  its  investments 
to  such  sec  unties  as  ai*e  B|)eciiio(l 
in  its  charter  (§  11);  this  did  not 
include  commemal  paper.  Pratt 
V.  Short  437 

2.  Accordingly  held^  that  as  the  dis- 
counting of  comtnei*cial  pai>er  is 
prohibited  by  statute  (1  R.  8.,  712, 
}}  S,  6),  to  any  corporation  not 
authorized  by  law  so  to  do,  and  as 
paper  so  discount<Ml  is  declared 
void,  that  a  pi-onii.^sory  note  dis- 
counted by  said  corporation  was 
void.  Id, 

8.  But,  hdd^  that  the  illeg-al  action  of 
its  directors  in  thus  investing  its 
funds  did  not  work  a  foi-fciture  of 
the  money  loaned,  a..d  that  this 
might  be  recovei-ed,  although  the 
security  was  void.  Id, 

4.  The  history  of  the  restraining  acts 
given,  and  the  authorities  on  the 
subject  collated.  Id, 

6.  Defendant  E.  executed  his  bond 
and  mortgage  to  becui-e  the  Peo- 
ple's Safe  Deposit  and  Savings  In- 
stitution, for  any  iudebiedncss  it 
.  had  against  the  moi'tgagoi%  *'  upon 
or  by  i-eason  of  any  pi*omissory 
note,  bill  of  exchange,  oveixli^aft, 
or  otherwise."  Sulwecjnently  said 
coriK)ration  loaned  to  the  mortga- 
gor vanous  sums  of  money  upon 
the  discount  of  his  notes,  which 
expressed  that  the  maker  had 
deposited  the  bond  and  mortgage 
as  collateral.  In  an  action  to  fo]*e- 
close  the  mortgage,  held,  that  the 
notes  wei-e  void,  as  the  corporation 
had  no  power,  under  its  charter, 
to  loan  money  on  ]>ei*8onal  security 
(chap.  816,  Laws  of  1S08),  and  wns 
prohibited  by  statute  fi"om  dis- 
counting commercial  paper  (1  R. 
fi.,712,}}  3,  6);  but  that  the  cor- 
poration was  authonzed  by  its 
■chai'ter  (}  11)  to  invest  in  bonds 
and  inoi-tgages ;  that  thei*e  was  a 
loan  which  was  within  the  con- 
dition of  the  mortgage;  that  the 
fact  that  the  loan  was  made  by 


way  of  discount,  and  npon  the 
security  of  the  notes,  as  well  as  of 
the  mortgage,  did  not  vitiate  the 
latter;  ana  that  it  was  a  valid 
secuiity  for  the  loan  ami  enforcea- 
ble as  such.    Pratt  v.  Eaion,    449 

6.  In  an  action  upon  a  pi'omissory 
note  of  $2,400,  it  appeared  that 
the  note  was  indorsed *by  defend- 
ant W.  for  the  accommodation  of 
the  makersi  of  which  fact  plaintiff 
had  notice.  The  note  was  delivered 
by  the  makers  to  plaintiff's  cashier, 

>  who  indoraed  it,  and  at  their  re- 
quest procui*e<l  it  to  be  discounted 
by  another  bank,  plaintiff  receiv- 
ing a  compensation  for  j^rocuring 
the  discount.  On,  or  pnor  to,  the 
day  the  note  fell  due,  the  makers 
delivei*ed  to  plaintiff  another  note, 
being  one  ot  several  indorsed  by 
W.,  and  delivered  to  the  makera 
to  take  up  the  note  in  suit,  and 
other  notes  pi-eviously  indoinsed  by 
him;  plaintiff's  catlhier  was  di- 
rected to  apply  the  proceerls  to 
take  up  the  paper  so  indoi'sed. 
It  did  not  appear  that  this  direc- 
tion was  revoked.  The  proceeds 
were  ci'edited  to  the  makers.  It 
did  not  ap{)ear  that  plaintiff,  at 
that  time,  held  any  paper  so  in- 
dorsed by  W.,  save  the  note  in 
suit,  which  it  had  taken  up.  A 
few  davs  after,  the  makera  drew 
a  check  on,  and  delivered  it  to, 
plaindff  for  $2,731.62,  payable  to 
"notes,  etc.,  or  bearer."  No 
money  was  paid  the  drawers 
thereon,  and  it  did  not  appear  that 
the  proceeds  of  the  note  had  been 
drawn  out.  Ucl  Z,  that  the  plain 
infci'ence  from  the  transacfion  was 
that,  the  ch*^ck  was  given  to  pay 
the  note  in  suit,  and  that  it  was 
I>aid  thereby  ;  ami  that  in  the  ab- 
sence of  any  proof  i-ebutting  this 
pi-esumption,  a  finding  of  non-pay- 
ment was  eri'or.  iVW.  Jiaiik  Qlch- 
versvUle  v.  IVellA  498 

7.  It  seeinSn  that  a  national  bank  has 
no  power  to  loan  its  ci*edit  and  be- 
come an  accommodation  indorser 
of  a  pi'omissoi'y  note.  Id, 


It  sennftt  that  whtre  fnoney. 


obtained  by  fraud,  is  de^xtsitci  by 
the  'perpetrator  of  the  fraud  in  bankf 
tohile  U  retnahis  oih  deposit,  the  per- 
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son  drfrauded  can  compd  the  batik 
to  restore  it. 

JSee  /Stephens  v.  Board  of  JBd/ttca- 
tion.  183 

JSee  SAYDfos  Bakks. 

BENEVOLENT,  CHARITABLE, 
BCIENTIFIC  AND  MISSION- 
ARY A^OCIATIONS. 

1.  A  corporation  chai*tei*ed  by  spec- 
ial act  may,  by  a^ropriate  lan- 
g^iSLgOf  be  made  subject  to  the 
pix)  visions  of  the  general  act  of  1848 
(chap.  819,  Laws  of  1848,  amended 
hy  chap.  51,  Laws  of  1870),  pi-o- 
viding"  loi'  the  incorporation  oi  be- 
nevolent and  other  societies,  which 
restricts  the  capacity  of  such  cor- 
^rations  to  take  under  a  will. 
Acrr  V.  Dougherty,  827 

2.  The  provision  of  the  act  of  1870 
{chap.  1*J9,  Laws  of  1870),  amend- 
mg  the  act  of  1839  (chap.  99,  Laws 
of  1839),  incorporating  the  Union 
Theological  Seminaiy  of  the  city 
of  New  Vork,  which  Hmita  the 
power  of  that  coi^poration  to  take 
and  hold  by  gift,  gi*ant  or  devise, 
hy  subjecting  it  "  to  all  the  pi-o- 
Yisions  of  law  relating  to  devises 
and  bequests  by  last  will  and  test- 
ament, make  applicable  to  said 
corporation  the  pix) vision  of  said 
act  of  1848  <}  6),  which  declares 
that  no  devise  or  bequest  to  any 
coi'poration  fonned  under  it,  by 
one  leaving  wife,  child  or  parent, 
"  shall  be  valid  in  any  will  which 
shall  not  have  been  made  and  exe- 
cuted at  least  two  months  before 
the  death  of  the  testator."  (Ra- 
PALLO  and  Eabl,  JJ.,  dissenting.) 

Id. 

8.  The  said  provision  of  the  amend- 
ed chai'ter  also  includes  the  pi'O- 
visions  of  the  act  of  1860  (chap. 
860,  Laws  of  1860),  "i-elating  to 
wills,"  pi*ohibiting  devises  or  be- 
quests to  certain  societies  to  more 
than  one-half  of  the  testator's  es- 
tate. Id. 

4.  The  said  act  of  1860  is  not  incon- 
sistent with  said  two  months  clause 
in  the  act  of  1848,  and  does  not 
rex>eal  it.  Id. 

5.  The  effect  of  the  amendment  of 
said    charter,    in    the    particular 


above  mentioned,  was  not  destroy* 
ed  by  the  amendment  of  1870 
(chap.  51,  Laws  of  1870)»  to  said 
act  of  1848.  Id. 

6.  Accordingly  held  (Rapallo  and 
Earl,  JJ.,  dissenting),  that  a  be- 
quest to  said  coi'poration  in  the 
will  of  a  man  who  died  within  a 
month  after  the  execution  thereof, 
leaving  a  wife  surviving,  was  void. 

Id. 

7.  Also  Tield  (Rapallo  and  Earl,  JJ., 
dissentinK"),  that  a  bequest  to  the 
New  York  City  Mission  and  Tract 
Society  was  void  because  of  a  sim- 
ilar provision  of  its  charter  (chap. 
63,  Laws  of  1866).  Id. 

8.  The  pi-ovision  of  the  act  of  the  Leg- 
islatui-e  of  Pennsylvania  of  1853, 
relating  to  coiporations,  etc., which 
pi*ohibits  devises  or  bequests  to 
any  body  politic,  or  person  in  trusty 
for  religious  or  charitable  uses, 
unless  by  will  executed  at  least 
one  month  before  the  death  of  the 
testator,  relates  to  and  affects  the 
power  to  take  as  well  as  the  i>ower 
to  devise  (Rapallo  and  Eabl,  J  J., 
dissenting).  Id. 


BEQUESTS. 

To  benevolentf  ehdritable  and 

religious  corporations^  when  void. 
ISee  Kerr  v.  Dougherty.  827 


BILLS,    NOTES    AND    CJHECKS. 

1.  Neither  the  fact  that  a  check  was 
dishonored  when  transferred,  nor 
that  presentment  for  payment  has 
been  delayed,  discharges  the 
di'awer.  If  dishonored,  any  de- 
fense theitito  against  the  payee 
will  be  available  against  his  trans- 
fei*ee ;  but  no  presumption  ai-isee 
that  over-due  or  tiishonored  paper 
is  invalid.  If  loss  i^esults  to  the 
drawer  by  delay  in  presentment, 
that  is  matter  of  defense.  Cowiiuf 
V.  Altinan.  167. 

2.  Under  its  charter  (chap.  816, 
Laws  of  1«69)  the  People's  Safe 
Deposit  and  Savings  Institntion 
had  power  to  loan  its  capital  and 
funds,  but  was  restricted  in  its. 
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invQBfcmentfl  to  such  secarities  as 
are  specified  in  its  charter  (§  11) ; 
this  does  not  include  commercial 
paper.    I^raU  v.  Short,  437 

8.  Accordingly  Tteldf  that  as  the  dis- 
counting of  commercial  paper  is 
Prohibited  by  statute  (1  K.  S., 
12,  §}  3,  6),  to  any  corporation 
not  authoidzed  by  law  so  to  do, 
and  as  paper  so  discounted  is  de- 
dared  void,  that  a  promissory 
note  discounted  by  said  corpora- 
tion was  void.  Id. 

4.  But,  held,  that  the  illegal  action 
of  its  directors  in  thus  investing 
its  funds  did  not  work  a  foi'feiture 
of  the  money  loaned,  and  that  this 
might  be  recovered,  although  the 
security  was  void.  Id. 

ft.  The  history  of  the  restraining 
acts  given,  and  the  authorities  on 
the  subject  collated.  Id. 

6«  Defendant  £.,  executed  his  bond 
and  mortgage  to  secure  the  Peo- 
ple's Safe  Deposit  and  Savings 
Institution,  for  any  indebtedness 
it  had  against  the  mortgagor, 
"  upon  or  by  reason  of  any  promis- 
sory note,  bill  of  exchange,  over^ 
draft,  or  otherwise."  Subsequentiy 
said  corporation  loaned  to  the 
mortgagor  various  sums  of  money 
upon  the  discount  of  his  notes, 
which  expressed  that  the  maker 
had  deposited  the  bond  and 
mortgage  as  collateral.  In  an 
action  to  foreclose  the  mort- 
gage, held,  that  the  notes  were 
void,  as  the  corporation  had  no 
power,  under  its  charter,  to  loan 
monev  on  personal  security  (chap. 
816,  Laws  of  18t>8),  and  was  pro- 
hibited by  statute  from  discount- 
ing commercial  paper  (1  R.  S., 
71'i,  §§  3, 6) ;  but  that  the  corpora- 
tion was  authorized  bv  its  charter 
(}  11)  to  invest  in  bonos  and  mort- 
gages; that  there  was  a  loan 
which  was  within  the  condition  of 
the  mortgage ;  that  the  fact  that 
the  loan  was  made  by  way  of  dis- 
count,- and  upon  the  security  of 
the  notes,  as  well  as  of  the  mort- 
gage, did  not  vitiate  the  latter ; 
and  that  it  was  a  valid  security 
for  the  loan,  and  enforceable  as 
such.    PnUt  V.  Batofi.  449 


7.  In  an  action  upon  a  promissory 
note  of  12,400,  it  appeared  that 
the  note  was  indorsed  by  defend- 
ant W.  for  the  accommodation  of 
the  makers,  of  which  fact  plaintiff 
had  notice.  The  note  was  deli- 
vered by  the  makers  to  plaintiff's 
cashier,  who  indoraed  it,  and  at 
their  request  procui'ed  it  to  be  dis- 
counted by  another  bank,  plaintiff 
receiving  a  compensation  for  pro- 
curing the  discount.  On,  or  prior 
to,  the  day  the  note  fell  due,  the 
makera  ^  delivered  to  plaintiff 
another  note,  being  one  of  several 
indorsed  by  W.,  and  delivered  to 
the  makers  to  take  up  the  note  in 
suit,  and  other  notes  previously 
indorsed  by  him;  plaintiff's  cashier 
was  dii'ected  to  apply  the  proceeds 
to  take  up  the  paper  so  indorsed. 
It  did  not  appear  that  this  direc- 
tion was  revoked.  The  pi^oceeds 
wera  credited  to  the  makera.  It 
did  not  appear  that  plaintiff,  at 
that  time,  held  any  paper  so  in- 
dorsed by  W.,  save  the  note  in 
suit,  which  it .  had  taken  up.  A 
few  days  after,  the  makers  drew 
a  check  on,  and  delivered  it  to, 
plaintiff  for  $2,731.62,  payable  to 
*•  notes,  etc.,  or  beai^er."  No  money 
was  paid  the  di*awers  thereon,  and 
it  did  not  appear  that  the  pixKeeds 
of  the  note  had  been  drawn  out. 
ffeldf  that  the  plain  inference  from 
the  transaction  was  that  the  check 
was  g^ven  to  pay  the  note  in  suit* 
and  that  it  was  paid  thereby ;  and 
that,  in  the  absence  of  any  proof 
i*ebutting  this  presumption,  a  find- 
ing of  non-payment  was  error. 
National  Bavk  of  Qloversville  v. 
Wells.  498 

8.  It  seems,  that  a  national  bank  has 
no  power  to  loan  its  credit  and 
become  an  accommodation  indor-' 
ser  of  a  promissory  note.  Id, 

9.  Under  the  provision  of  the  statute 
(1  R.  S.,  708,  §  5),  providing  that 
promissoi'y  notes  made  payable  to' 
the  order  of  the  maker,  or  of  a  fic- 
titious person,  if  negotiated  by 
him,  shall  have  the  same  validity, 
as  against  him  and  **  all  persons 
having  knowledge  of  the  facts,  aa 
if  pavable  to  bearer,"  the  facta  of 
which  a  person  must  have  knowl- 
edge in  order  to  give  the  note  effi- 
cacy as  against  him,  as  if  payable 
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to  bearer,  are  edmply  thai  the 
note  is  payable  to  the  order  of  the 
maker  or  of  a  fictitiotiB  x>®rBon. 
Irving  Nat.  Bank  v.  Alley.       536 

10.  A  note  payable  to  the  order  of 
the  maker,  therefore,  as  against 
an  accommodation  indorser  hav- 
ing* knowledge  of  this  fact,  is  to  be 
considered  as  if  payable  to  bearer ; 
and  is  valid,  although  negotiated 
without  the  indorsement  of  the 
payee.  Id, 

11.  It  seems,  that  such  an  IndorBer, 
as  against  a  bona  flde  holder, 
would  be  eatop})ed  from  denying 
knowledge  for  the  purpose  of  de- 
feating the  note ;  as  the  fact  ap- 
pears m  the  note,  and  he  will  not 
be  permitted  to  say  that  he  did 
not  read  or  know  the  contents  of 
the  instrument  signed  by  him.  Id, 

12.  The  **  refusal "  spoken  of  in  the 
provision  of  the  statute  in  refer- 
ence to  bills  of  exchange  (1  R.  B., 
769,  §  11),  which  declai*c8  that  one 
upon  whom  a  bill  is  drawn  and 
delivered  for  acceptance,  who  de- 
strovs  or  refuses  to  deliver  it,  shall 
be  deemed  to  have  accepted  it,  is 
an  affirmative  act,  or  is  made  up 
of  conduct  tantamount  to  one ;  it 
is  also  a  wilful  or  wrongful  act. 
Matteson  v.  MovUan,  627 

18.  The  mere  retention,  without  a 
demand  for  a  retui-n,  or  a  dissent 
to  the  retention,  and  with  the  per- 
mission of  the  owner,  is  not  a  re- 
fusal within  the  meaning  of  the 
statute.  Id. 

14.  Where,  therefore,  it  appeared 
that  the  drawee  promised  to  pay 
the  amount  by  the  time  or  upon 
a  contingency  named,  and  that  the 
payee,  relying  upon  this,  permitted 
the  bill  to  remain  in  the  hands  of 
the  former,  and  no  demand  or  re- 
quest for  its  I'etum,  and  a  denial 
or  evasion  thereof  was  pix)ved, 
held,  that  the  drawee  was  not 
chargeable  as  acceptor  of  the  bill. 

Id. 

15.  Also,  held,  that  the  promise  to 
pay  was  void  under  the  statute  of 
frauds  (2  R.  S.,  135,  $  2),  as  it  was 
an  oral  promise  to  answer  for  the 
debt  of  another.  Id. 


16.  The  maker  of  a  promiflsory  note». 
in  an  action  thereon  by  a  tranfl- 
feree,  cannot  assail  plaintiff's  titie 
on  the  gi*ound  that  the  transfer 
was  made  in  fraud  of  the  creditors  • 
of  the  i^ayee;  the  transfer  can 
only  be  assailed  on  that  acoount 
by  the  creditors  or  some  one  repre- 
senting them.  Sullivan  v.  Bwies- 
ted.  631 


BONA  FIDE  HOLDER. 

1.  The  possession  of  money  vests  the 
title  in  the  holder,  as  to  third  per- 
sons dealing  with  him  and  receiv- 
ing it  in  oue  course  of  business 
and  in  good  faith,  upon  a  consid- 
ei*ation  good  as  between  the  par- 
ties.   /Stqph€7i3  V.  Bd.  Bdn.  of 

1& 


B'klyn. 


2.  The  doctrine,  that  an  antecedent 
debt  is  not  such  a  considei*ation 
as  will  cut  off  the  equities  of  third 
pai'ties,  in  respect  to  negfotiable 
secuiilies  obtained  by  fi'aud,  has 
no  application  to  money  so  ob- 
tained. Id. 

3.  Where  a  sale  of  goods  has  been 
induceil  by  fi*aud  on  the  part  of 
the  vendee,  the  vendor  may  re- 
claim and  retake  them  from  the 
possession  of  anv  one,  except  a 
transfei*ee  in  ^^ood  faith,  and  for  a 
valuable  consideration  paid  at  the 
time  of  the  transfer.  Stevens  v. 
Brennan.  254 

4.  A  transfer  by  the  fraudulent  pur- 
choker,  as  security  for  or  in  pay- 
ment of  a  precedent  debt,  does  not 
make  the  ti*ansferee  a  bona  fide 
pui*chaser  within  the  rule,  so  as  to 
enable  him  to  hold  the  goods 
against  the  original  vendor.      Id. 

5.  In  a  suit  by  such  vendor  to  re- 
cover the  goods  from  one  claiming 
title  under  the  fraudulent  ^'endee, 
the  burden  is  upon  the  latter  of 
showing  that  he  is  a  purchaser  in 
good  faith  and  for  value.  Id. 

6.  An  assessment  roll  is  akin  to  a 
judgment,  and  if  an  assei^ment  is 
eri-oncously  discharged  of  i-ecoiti, 
its  lien  cannot  be  restored  so  as  to 
affect  bona  fide  puixzhasers,  or 
others  standing  in  a  similar  rela- 
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tioQ,  whose  tnuiBactioos  were  en- 
tered into  in  igiioi-ance  of  the  error 
and  in  i-eliance  upon  the  truth  of 
the  record.    Cumen  v.  MayoTf  etc, 

511 

!•  Under  the  provision  of  the  Re- 
vised Statutes  (1  R.  S.,  749,  §  3), 
which  pi*ovides  that  the  title  of  a 
Inma  fifle  pui-chaaer,  for  a  valuable 
consideration,  from  the  heirs-at- 
law  of  a  i)erson  who  died  seized 
of  real  estate,  shall  not  be  de- 
feated or  impaired  by  a  devise  by 
such  i^erson  of  the  real  estate  so 
pu]*chased,  unless  the  will  contain- 
ing the  devise  shall  have  been 
duly  proved  or  recorded  within 
four  years  after  the  death  of  the 
testator,  except,  among  other 
things,  where  it  appears  that  the 
will  has  been  concealed  by  the 
heirs  or  some  one  of  them,  the 
exception  does  not  apply  where 
the  devisees  or  some  one  of  them 
have  knowledge  and  possession  of 
the  will,  and  it  is  taken  from,  such 
possession  clandestinely  by  an  heir 
and  seci-eted  or  destroyed ;  it  only 
applies  to  a  concealment,  which 
leaves  the  devisees  in  ignorance 
of  their  rights  under  the  will,  and 
deprives  them  of  knowledge  of  its 
existence.     Coley.  Gourlay,     627 


Accominodatioti  indorsar  of 


note  payable  to  order  of  payee  and 
negotiated  by  him  without  indorse- 
ment i9,  GU  against  bona  fide  holder y 
estopped  from  denying  knowledge  of 
form  of  note. 
See  L  N,  Bank  v.  Alley.  536 


BONDS. 


JSeeTovrs  BoNDiNa. 


BRIDGES. 
j8ee  Highways. 


BROOKLYN  (CTIT  OF). 

1.  The  provisions  of  the  act  of  1872, 
"  to  i*egulate  elections  in  the  city 
of  Brooklyn  "  {^^  12, 13,  chap.  575, 
Laws  of  1872),  pi-oviding  for  pro- 
serving  the  ballots,  aro  germane 
to  the  subject  expi-essed  in   the 


title;  their  incorporation  in  the 
act,  therefore,  does  not  render  it 
violative  of  the  provision  of  the 
State  constitution,  declaring  that 
no  private  or  local  bill  shall  em- 
bi*ace  more  than  one  subject ;  and 
tiiat  shall  be  expressed  in  the  title. 
(Aj*t.  3,  §  lU.)  People  ex  rel.DaUeii 
y.  LivingsUm.  279 

2.  The  provision  of  said  act  ( f  13), 

niiring  the  board  of  canVassers 
epoeit  the  ballot-boxes  in  the 
department  of  police,  does  not 
requiro  the  canvassers  personally 
to  carry  the  boxes  to  the  police 
department,  nor  does  it  require 
the  boxes  to  be  deposited  at  police 
headquarters;  a  delivery  of  the 
boxes  by  the  canvassers  to  police 
officers  assigned  for  that  purpose^ 
and  a  deposit  of  said  Iwxes  by 
such  officers  in  the  precinct  station- 
houses,  is  a  substantial  compliance 
with  the  provision.  Id, 

3.  The  provision  requiring,  that  after 
the  canvass  is  completed  and  the 
ballots  returned  to  the  boxes,  said 
boxes  shall  be  "securely  sealed 
np  by  the  canvassers,"  contem- 
phites  that  the  boxes  shall  be  so 
sealed  that  they  cannot  be  opened 
without  breaking  the  sealing.  Id, 

4.  Where  the  inspectors  sealed  the 
apertures  to  the  boxes,  through 
which  the  ballots  wero  inserted, 
and  the  canvassers  did  not  re- 
move these  seals,  but  delivered 
the  boxes  to  the  police  department 
without  further  sealing,  held,  that 
this  was  not  a  compliance  with  the 
act.  Id, 


5. 


But,  Tieldf  that  this  provision  was 
dii'ectory  only,  and  whero  it  is 
proved  satisfactorily  that  the  boxes 
had  been  kept  **  undisturbed  and 
inviolate,'*  the  omission  of  the 
canvassers  to  seal  up  the  !  oxes, 
as  contemplated,  diM^s  not  render 
the  ballots  inadmissible  as  evi- 
dence. Id, 


6.  The  burden  of  proof,  however,  is 
ujwn  a  party  pnKlucing  the  ballot- 
boxes  to  show  to  the  satisfaction 
of  a  jury  that  they  have  been  kept> 
undisturbed  aii<l  inviolate ;  it  is 
not  sufficient  that  a  mere  pi'oba- 
bility  of  secui'ity  is  proved,   the 
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fact  mttst  be  shown  with  a  reason- 
able degree  of  certainty.  Jd» 

7.  The  use  of  the  ballots  so  pre- 
served, as  evidence/  is  not  limited 
to  cases  of  city  officers  merely, 
they  ai*e  admissible  as  well  in  cases 
of  other  officei-s  voted  for  in  the 
city  of  Brooklyn.  Id. 

6.  In  ai^  action  of  quo  wcaranto 
wherein  the  ballot-boxes  were  pro- 
duced and  the  ballots  received  in 
evidence  to  impeach  the  accuracy 
of  the  returns  of  the  inspectors  of 
election,  and  wherein  it  appeared 
that  the  boxes  had  not  been  sealed 
up  by  the  canvassei-s,  and  had 
been  kejit  insecui-ely,  so  that  the 
question  whether  the  ballots  were 
die  identical  ones  voted  was  one 
of  fact  for  the  juiy,  the  court  in- 
structed the  jury,  in  substance, 
that  to  justify  their  rejection,  it 
must  appear  affirmatively  by  di- 
rect evidence,  or  from  ciiTum- 
stances,  that  the  boxes  had  been 
tampered  with,  heldt  error;  and 
that  the  error  was  fatal  to  the 
judgment.  Id. 


When  action  not  maintainable 

to  set  aMde  assessment  or  sale  tliere- 
under,  also  effect  qf  former  adjudica- 
tion as  «  bar  to  stbch  action. 

JSee  Quest  v.  City  of  B,    (Mem.) 

624 


BUFFALO  (CITY  OF). 

1.  The  act  entitled,  "  an  act  author- 
izing the  common  council  of  the 
city  of  Buffalo  to  lay  out  a  public 
ground  for  the  purpose  of  main- 
taining and  protecting  a  sea-wall 
or  breakwater  along  the  shore  or 
margin  of  Lake  Erie  "  (chap.  547, 
Laws  of  1864),  authonzed  tne  tak- 
ing of  a  fee  in  lands  I'equired  for 
the  puTT)ose  specified ;  and  under 
pi-oceedings  for  that  purpose  taken 
as  prescribeii  by  the  act  which 
gave  to  the  city  all  the  interest  au- 
thorized by  the  act,  it  aequii-ed  an 
absolute  fee.  JSioeet  v.  Bitffaloy 
N.  T.  and  Phil.  R.  R.  Co,        294 

2.  The  fact  that  the  particular  pur- 
pose for  whinh  the  land  was  to  bo 
taken  is  expn^ssed  in  the  title  and 
in  the  act  does  not    qualify    the 


estate  taken;  the  purpose  so  de- 
clared simply  regulates  and  defines 
the  use  for  which  the  land  shall  be 
held.  Id* 


BURDEN  OF  PROOF. 

In  a  suit  by  a  vendor  to  recover 
goods  fi'om  one  claiming  title 
under  a  fraudulent  vendee,  the 
burtlen  is  upon  the  latter  of  show- 
ing that  he  is  a  purchaser  in  good 
faith  and  for  value.  Stevens  v. 
Brennan,  254 


ISurrender  by  sheriff  of  prop- 


erty attached  without  calLing  a  sher- 
iff s  jury  throws  upon  him  burden 
of  showing  that  property  vxls  not 
subject  to  attachment. 
See  Mumper  v.  Rushmore.         19 


When  burden  of  proof  is  upon 

party  producing  ballot-boxes  and  bal- 
lots in  city  of  Bnwklyn  as  evidence 
under  Vie  act  chapter  575,  Lav3S  qf 
1872,  to  show  that  the  boxes  liave  been 
kept  undistw^bed  and  inviolate, 

JSee  People  ex  rel,  v.  Livingston. 

279 


CANALS. 

1.  The  canal  commissioners  having 
entered  into  a  contcact  with  M.  to 
do  cei'tain  woi*k,  which  was  of 
public  necessity,  and  M.  having 
refused  to  go  on  with  the  work 
because  of  the  refusal  of  the  canal 
auditor  to  audit  and  allow  certifi- 
cates of  the  conimissionei'S,  on  the 
gi'ound  that  there  was  no  unex- 
pended appropriation  to  pay  them, 
the  relator,  at  the  i-eijueat  of  the 
commissionera,  for  the  purpose  of 
expediting  the  work,  advanced  the 
money  re(iuired  to  complete  it,  in 
i"eliance  upon  a  futui-e  appi-opria- 
tion  by  the  Legislatui*e,  and  the 
certificates  were  assigned  to  him. 
The  acts  of  the  commissionei*s  in 
respect  to  the  work  wei-e  commu- 
nicated to  the  Legislatui^,  from 
time  to  time,  in  the  official  i-eports 
of  the  commisaionera,  which  stated 
the  amounts  expended  and  the 
pui-poses  of  the  expenditure  in 
accoi*dance  with  the  facts.  In 
1875  a  budget  was  made  up  in  the 
auditor's  office  of  out-standing  cer- 
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tificateH,  issucl  for  work  done  on 
the  canaX  aiul  rur.ilshed  to  Ihe  Leg'- 
islature  when  eng-iij^ed  in  making 
an  appropriation  to  pay  the  same ; 
in  which  budget  the  certificates  so 
held  by  i*elator  wt^re  specifically 
described  and  included,  and  an 
appropriation  waa  made  to  the 
precise  amount  of  the  budget  (J  1, 
chap.  2oiJ,  Laws  of  1875).  In  pro- 
ceedings to  compel  the  auditor  by 
mandamus  to  draw  his  warrant  for 
the  amount  of  the  ceKiiicates  j 
kelcL,  that  the  facts  authorized  a 
finding,  that  the  act  making  an 
an  appmpriation  waa  pas^s^nl  with 
,  full  knowledge  on  the" part  of  the 
Legislature*  and  with  the  intent  to 
provitle  specifically  for  the  pay- 
ment of  said  certificates ;  that  the 
fact  that  the  appi*opriation  was 
made  for  this  purpose  having  been 
establLshe<l,  the  questions  of  rati- 
fication or  knowledge  of  the  Legii*- 
latui*e  of  the  facta  i*elating  to  the 
contract,  and  of  the  validity  of  the 
xxmtract  wei*e  unimportant;  and 
that  the  relator  was  entitled  to 
the  relief  soui^ht.  JPoople  ex  rcl. 
Sage  v,  Schuyler,  189 

S.  Also  heldn  that  said  appropriation 
was  not  i-ei^ealed  by  the  i'ei)euring 
clause  in  the  act  of  18TG  (Jl,  chap. 
42.'),  Laws  of  187G),  providing  *»for 
the  completion  or  cancellation  of 
ail  pending  contracts"  for  new 
worK  w\iOTi  or  extraordinaiy  re- 
pairs of  the  canaJs.  Id» 


CANCELLATION  OP  WRITTEN 
LNTSTUUMENT. 

1.  An  action  to  procure  the  cancel- 
lation of  a  written  instrument  can- 
not be  maintjiined,  unless  some 
special  circumatanco  exists  estab- 
lishing the  nec»*ssity  of  a  i-esort  to 
equity,  to  prevent  an  injury,  which 
might  \iQ  irreparabkj  and  which 
equity  alone  is  competent  to  avert ; 
it  is  not  sufficient  that  a  defense 
exists  as  against  the  instrument, 
or  that  evident'O  may  be  lost. 
QUjhe  MiU,  Life  Ins.  Co,  v.  Beale, 

202 

2.  In  an  action  to  procure  the  can- 
cellation of  a  policy  of  life  insur- 
ance, the  complaint  alleged  that 
the  policy  was  obtained  oy  fraud 
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and  conspiracy  between  plaintilT's 
agent  and  the  insured ;  that  the 
premium  was  not  paid  in  cash,  aa 
requb-ed  by  the  policy,  but  by  the 
note  of  tlie  insui*ed,  and  was  de- 
livered to  the  latter  when  he  was 
sick,  of  \vhii;h  sickness  the  insured 
died.  Tlie  complaint  also  averre<l 
that  plaintiff  feaixjd  the  holder  of 
the  policy  would conmunce  an  ac- 
tio: i  thereon,  and  by  collusion 
with  said  a;;(Mit  obtain  an  apiHjar- 
ance  on  its  behalf,  and  from  failure 
to  answeiv  or  to  duly  defend  the 
action,  obtain  a  judgment  without 
plainlin'*s  kno\vle<l^''C,  thus  pre- 
venting i)laintifr  from  presentirg 
ita  defenKC,  or  that  defendants 
would  delay  l)ringing  an  action 
until  the  eviden(!e  of  fraud  and 
conspiracy  was  lost.  The  referee 
found  that  there  was  no  fi*aud ;  the 
other  facts  were  found  Bul)stan- 
tially  as  iUleged  in  the  comphunt. 
Heldf  that  the  complaint  woa  pi'op- 
erly  dismissed. 


•qp- 
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CASES  DISTINGUISHED,  LIM- 
ITED, QUESTION  KD,  REVERS- 
ED AND  DISAPPROVED. 

Chid  V.  WHUatnb  (14  Pick.,  188), 
distinguished  and  limited.  Or^n- 
v.  Disbroio,  11 

AdavM  V.  Carroll  (S5  Penn.,  209),  dis- 
tinguished and  limited.  Qreen  v. 
Disbrow,  12 

Lowber  v.  Smith  (7  Barr,  [Penn.]^ 
381),  questioned.  Cfreen  v.  i>*«- 
brow.  12 

Peck  V.  N.  Y,  and  L,  [U.  S.]  M,  8. 
S.  Co.  (3  Bosw.,  623),  Oiatin^ished 
and  limited.      Gfreisn  v.  3i^/rov>, 

IS 

Westbrook  v.  Olfimnn  (14  Hun,  245), 
i-evei-sed.     Wtaibrook  v.  Gleason. 

23 

Thtrni/paon  v.  Loan  CmnmiJisionere 
(16  Hun,  8C),  I'evei'sed.  Thainpson 
V.  Loan  CommLisionera.  54 

ITumipeon  v.  Bvr}fann  (15  Hun,  680), 
reversed.     T  hompeon  v.  Bv/rhava, 

93 

83 
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-Jaduon  v.  Jbtam  (3  John.  Cos.,  100), 
distinguichod.  Tlunnpeonw.  B::.r- 
hana,  101 

Woods  V.  BanlcJt  (14  N.  n.,  101),  dis- 
apjiroved.  Thompson  v.  L::r' 
ktma,  ICl 

Drown  v.  £napp  (1*7  Hun,  ICO),  re- 
versed, but  not  upon  grounds  Ihcrc 
discussed.    JBfvwny.  KTiapp.  TZO 

King  V.  West  (10  How.  Pr..  83G), 
questioned.     Bergen  v.    Can/icri. 

152 


Johnson  V.  Conger  (14  Abb.  Pr.j^l05), 
ingiiif 
iVo*.  S&.  166 


noi 
id. 


distiniriiished.     Z^rttce  v.   Fulton 


Pordage  v.  CoZe  (1  Williams'  Saun- 
ders. 810),  diatiiipTuishe  1.  Bruce 
V.  i?Wtc»i  iVa«.  J5/r.  Itifi 

,Bi4tZ<jr  V.  Tfiompson  (3  Otto  192  U. 
S.J,  412),  distinj^ished.  Bruce  v. 
FulUm  Nat,  Bk.  16C 

•^tMffufitffv  V.  Beers  (2  Keyes.  198), 
distinguished.  Stevens  v.  JBcf.  (>f 
.Gdn.  188 

UPeople  ex  rel.  Sage  v.  Schuyler  (17 
Hun,  100),  reversed.  People  ex 
rel.  Sage  v.  Schuyler,  189 

^People  ex  rel.  Wasson  v.  Schuyler  (69 
N.  Y.,  242),  distinguisbed.  People 
ex  rel.  Sage  v.  Schuyler,  at) J 

i^icftmoTK^  V.  iVia.  F.  Ins.  Co.  (15 
Uun,  248),  reversed.  Ricfiinond 
v.  iVTa.  -P.  Iwi.  Co.  230 

^»  re  Harmony  F.  and  M.  Ins,  Co. 
.(45  N.  Y.,  3i0),  limited  and  dis- 
tinguisbed.    In  re  People  ex  rel, 
Atty.-Chnl,  v.  Secur.  L.  Ins,  and 
An.  Co,  272 

ConJclin  v.  Bauer  (62  N.  Y.,  620),  dis- 
tinguisbed.    BurkiU  v.  Harper, 

276 

Knapp  V.  Brown  (45  N.  Y.,  207),  dis- 
tinguished.    Burkitt  y.  Harper. 

'in 

Jffadotm  V.  Pitt  (54  N.  Y.,  269),  d»- 
tingoished.     BurkiU  -v.  Harper, 


People  ex  reL  BaUep  v.  LMngs^on, 
(IJ  II;:n,  09),  i-cvcrsed.  People  ex 
rel,  Bailey  v.  Lirnngston,         279 

Bennett  v.  Oarlock  (10  Hun,  82S), 
reversed.      BaiTiett  v.    Gfarlock, 

802 

iVi<:7:oZ  v.  TTcZwori.^  (4  Denio,  885), 
distinguished.  Bennett  v.  Oarlock, 

818 

Norton  v.  ir<?r;V>n  (3  Band.,  r96), 
dblinguifibcd.  Bennett  v.  (Tcr- 
/ocAr.  819 

Chainbcrlin  v.  Chcmhcrlin  (43  N. 
Y.,  424),  distinguished.  £«t  v. 
Bougherty,  843 

Bawley  v.  Brovm  (9  Hun,  461),  i^e- 
vei'sed.    Bawley  v.  Brown,      VOO 

Banghtan  v.  0«l«  (21  N.  Y.,  264), 
distinguished.      Xo«e<;  v.  BvUard, 

406 

Sanhom  v.  Lcfferts  (53  N.  Y.,  179), 
distinguished.      Zoseff  v.  BttUard, 

408 

(yZocftw  V.  ^ZflkrAr,  ( J7  N.  Y.,  503  ;  50 
id.,  145),  distinguisbed.  FFisj^erv. 
£eac^.  412 

Church  V.  firnoard  (17  Hun,  6),  re- 
vei*sed.     Church  v.  ^otoord.    415 

Cancemiy,  The  People  (18  Hun,  128), 
distinguished.    Pierson  v.  P60][;28. 

429 

Pratt  V.  fSafon  (18  Hun,  2C8),  re- 
versed.   Pratt  V.  Eaton,  449 

Un.  iJbfcZ  Co.  V.  Hersee  (15  Hun* 
371),  reveraed.  Uu.  Hotel  Co.  v» 
Hersee,  454 

AfcCoW  V.  i\r.  T,  C.  R.  R,  Co.  (54  N. 
Y.,  642),  difitiiiguished.  Staikus 
y,N,T,C.andH,R,R.R.Cb,  468 

TFa/Jte  V.  N,  T.  C,  and  H  R,  R.  R. 
Cn.  (53  N.  Y.,  11),  distinguished. 
Noonan  v.  City  of  Albany.       476 

Nat.  Bk.  of  OloversvUle  v.  fVells  (16 
Hun,  61).  reversed.  Nat,  Bk,  of 
OloversviUe  v.  WeUs,  496 
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JTenoa  v.  Widcham  (L.  R.  [3  n.  of 
L.],  296),  dktiuguisiied.  l>itU  v. 
Farisk,  625 

Geston  v.  People  (4  Lans.,  4ST),  dis- 
ting^uisheil.      Eighmy  v.    Ptople. 

057 

Banner  v.  McPhail  ( U  Barb.,  107), 
distmgtdshed.    Eighmy  v.  People. 

55.' 

.Andrews  v.  Xot?^  (19  Ilim,  803),  re- 
versed.    ^9»(2reit»  V.  Loiig,       57J 

People  ex  rel.  Mayor,  etc.,  v.  Nichols 
(18  II un,  530),  i-eveiwd.  P<^>;;Zc 
exre^.  Mayor,  etc.,  v.  Nichols,  532 

NorrU  v.  TlwmpsmCs  Ex^rs  (19  N. 
J.,  o07),  distinguished.  Potocr  v. 
CjLssidy.  Gil 

.iK:ztJ6«  V.  Sargon  (3  M.  &  C,  507  ; 
2  Keene,  ti53)t  disting'aisbcd. 
Power  y.  Cassidy.  Oil 

Jlorice  v.  Bishop  of  Durham  (10  Ves., 
522),  distinguished.  Pjioer  v. 
Cassidy,  613 

'OmmannyY,  Butcher  (1 T.  &II.,  260), 
distingfuished.     Power  v.  Cassi:ly. 

Gi3 

CAUSE  OF  ACTION. 

1.  Where  a  log^y  is  directed  to  be 
paid  by  the  executor,  who  is  a 
devisee  of  real  estate,  such  estate 
is  charged  with  the  payment  of 
the  iof^acy ;  and  the  devisee,  upon 
accepting  the  devise,  becomes  per- 
sonally bound  to  pay  the  legacy ; 
and  this,  although  the  land  de- 
vised to  him  proves  to  be  less  in 
value  than  the  amount  of  the  leg- 
acy.   Brown  v.  Knapp,   ^      13G 

2.  It  seems,  that  payment  of  such  a 
legacy  may  be  cnfoi'ced  by  a  suit 
in  equity  against  the  real  estate, 
or  by  an  action  directly  against 
the  devisee  upon  the  promise  to 
pay  implied  by  the  acceptance  of 
the  devise.  Id. 

JB,  Where  the  bonds  of  a  town  have 
been  issued  to  a  railro:ul  corpora- 
tion, in  payment  f  jr  stoci^  by  com- 
missioners appointed  under  and 
by  a  judgment^  void  for  want  of 
Jurisdiction,  rendered  in  proceed-* 


Ings  under  the  act  authorizing 
**  municipal  corporaiions  to  aid  in 
the  cons)ti*uctioii  of  railroads" 
(chap.  9J7,  Laws  of  l.>t>i»)»  an 
ec^uiiabie  action  is  maintainable, 
under  the  act  of  1872,  for  the  pix)- 
tection  of  tax-payei-s,  etc.  (t:hup. 
IGl,  Laws  of  loi2),  at  the  suit  of 
a  tax-payer  of  the  town,  to  restrain 
the  negotiation  or  payment  of  the 
bonds,  and  to  compel  their  cancel- 
lation. Melzger  v.  AU  and  Ar,  R, 
II.  Co.  171 

4.  One  G.,  who  was  a  member  of 
the  boai*d,  defendant  heroin,  as 
attorney  for  it  received  ;^,LU0.84 
of  its  money,  which  ho  wi*ongfidly 
appropriated  to  his  own  use; 
he  subsequently  pi*ocurcd  from 
plaintifi'  on  a  forged  mortgage 
^,129.34,  which  he  deposited  in 
a  bank  to  his  credit,  and  on  the 
same  day  di*ew  his  check  on  said 
bank  to  defendant's  oi-der  for  the 
amount  so  appropriated,  and  de^ 
livered  the  same  to  defendant^ 
who  i-eceived  it,  without  notic:e  oi 
knowledge  of  the  fraud  perpetra- 
ted upon  plaintiff,  and  gave  G. 
credit  therefor;  the  check  waa 
paid  an«l  the  money  i-eceived 
thei*eon  used  by  defendant.  In  an 
action  to  recover  the  amount  so 
received  by  defendant  fi-ora  G., 
Jiel  I,  that  defendant  having  re- 
ceived the  money  in  go<Kl  faith, 
and  in  the  ordinary  coiu  so  of  busi- 
ness, for  a  valuable  consi(lci*ation, 
was  not  liable.  Stephens  v.  Bd. 
Edn.ofBkbjn.  183 

6.  It  seems,  that  while  the  money 
remained  on  deposit  in  the  bank, 
plaintiff  could  have  compelled  the 
Dank  to  restore  it,  but  hanng 
paid  it  out,  without  notice  of  any 
defect  in  the  title  of  G.,  it  was 
thei-eafter  protected.  Id. 

C.  An  action  to  procure  the  cancella- 
ti(m  of  a  wiitten  instrument  cannot 
l>e  maintained,  unless  some  special 
circumstance  exists  establishing 
the  necessity  of  a  i-csort  to  eqiiitv, 
to  provent  an  injury,  which  iiiigh 
be  irreparable  and  which  equity 
alone  is  com;wtent  to  avert ;  it  is 
not  sufHcicnt  that  a  defense  exists 
as  against  the  instrument,  or  that 
e^-idonce  may  be  lost.  Globe  MuU 
I     L.  Ins.  Co.  V.  Heals.  202 
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7.  Where  a  prohibitory  Btatute  points 
out  the  (consequences  of  its  viola- 
tion, aiul  it  appeal's  to  have  been 
the  leg'islative  intent  to  exclude 
any  other  penalty  or  forieitui-e 
than  such  as  is  declaimed  in  the 
statute,  no  other  will  be  enfcii^ced  ; 
and  an  action  mav  be  maintained 
upon  the  transaction,  of  which  the 
prohibited  tu-i  was  a  part,  if  it  can 
be  done  withont  sanctioning"  the 
illegality.    Pratt  v.  JShort,       437 

'—  WTven  (iction  mabvtainahle  on 
contract  of  irisaTie  person. 
JSee  M,  L,  Ins,  Co.  v.  ITu7it.      541 


CERTIORARI. 

1.  The  Supreme  Court  may,  upon  ap- 
pllcation  of  the  prosecution,  issue 
a  wiit  of  certiorari,  to  i-cniove  an 
indictment  into  that  court  from  the 
Oyer  and  Tenniner,  Jones  v.  Peo- 
ple. 45 

2.  As  to  whether  a  certiorari  may  be 
bi-ought  for  that  purpose  without 
the  consent  and  in  spito  of  the 
authority  of  the  Supremo  Court, 
quCBre.  Id, 

8.  It  is  not  necessary  to  {jive  notice 
of  application  for  the  writ.        Id. 

4.  It  is  discretionary  with  the  Su- 
preme Coui't  after  having-  obtained 
jurisdiction  of  the  case  either  to 
quash  the  writ  upon  cause  shown, 
to  remand  the  case  to  the  Oyer 
and  'I'ciMuincr,  or  to  proceed  to  its 
disposi;ion  as  in  other  cases  pend- 
ing befoi-e  it.  Id. 

6.  Accordingly  held,  that  an  order 
of  the  Supi-cme  Court  I'efusing'  to 
quash  such  a  writ  was  not  review- 
aljlo  hei-e.  Id. 

6.  The  power  to  remove  certain  city 
ollicers  "for  cause,**  and  after 
opportunity  to  be  heard,  given  to 
the  mavor  by  the  charter  of  the 
city  of  New  York  of  1873  (}  2.-), 
chap.  333,  Laws  of  ISTL'),  can  only 
be  enercisecl  u^xrn  just  and  rea- 
sonable ground.s  and  after  notices 
to  the  pei-son  charp^d.  The  pro- 
ceeding must  be  mr.tituted  upon 
specific  char^^^s,  sufficient  in  Iheir 
nature  to  wan'ant   the  removal, 


which*  unless  admitted,  must  bfr 
proved ;  the  defendant  may  ctosb- 
examine  the  witnesses  to  support 
the  charges,  call  others  in  his  de-^ 
fense,  and  in  all  the  steps  of  the 
proceedings  is  entitletl  lo  l>c  repre- 
sented l.-ycourrel.  People  txrd. 
Mayor,  etc.  v.  JXicfiols.  G82 

7.  The  proceeding,  therefore,  being 
judicial  in  its  character  is  subject 
to  iHsview  by  a  writ  of  certiorari 
issued  out  of  the  Supreme  Court, 

Id, 

8.  A  motion  for  judgment  upon  the 
return  to  a  writ  of  certiui-aii  in 
fciuch  proceedings  pi-esents  a  ques- 
tion of  law  only,  and  comes  wi.hin 
the  class  of  non-enumerated  mo- 
tions as  defined  by  Supi*eme  Court 
rule  thii'ty-eight.  Id, 

0.  But  if  otherwise  it  is  within  the 
jurisdiction  of  the  court  to  hear  it 
at  any  Sjiecial  Tcnn,  and  upon, 
such  notice  as  shall  be  prescribed. 

Id. 

10.  A  notice  of  less  than  eight  days 
may  be  prescril)ed  (Code  cf  Civil 
Pn)cedure,  §  7C0,  S.  C.  rule  37), 

by  order  to  show  cause.  Id, 

11.  The  power  to  shorten  notice  is 
not  alTecfed  by  the  I'ule  of  the 
Supreme  Court  (rule  44),  providing 
that  a  case  on  ceriiorari  may  be 
brouo-ht  to  a  heai'ing  u]^X)n  the 
usuiil  notice  of  argument ;  the  rule 
is  binding  only  so  fur  as  it  is  con- 
sistent with  the  Code  (}  IT).      Id, 

12.  It  seenu%  that  the  exercise  of  this 
power  is  subject  to  review  when- 
ever an  order  to  show  cause  at 
Special  Term  is  grautecL  Id, 


1'^ 


o. 


It  is  not  improper  to  bring  on 
the  certiorari  for  a  hearing  at  the 
Special  Tenn  at  which  the  on'.cr 
to  bhow  cause  is  made  returnable. 

Id, 


14.  The  Mayor  of  the  City  of  New 
York  having  removctl  the  defend- 
ant N.  fix)m  the  of.ice  of  conmiis- 
sioner  of  police,  a  writ  of  certiorari 
was,  upon  his  anplication,  duly  al- 
lowed and  maxte  returnable  at  a. 
Special  Term  designated  "for  non- 
enumerated  motions    and   cham- 
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ber  business, "  on  the  first  Monday 
of  September,  1879.  A  return  to 
the  writ  was  filod  September  fif- 
teenth ;  on  the  sixteenth,  the  jus- 
tice aa^ij>-nc(l  to  hold  that  term 
made  an  ordei'i-equiringthe  mayor 
to  show  cause  at  the  Special  Tci*m. 
to  be  held  on  Sej^temljer  twenty- 
second,  why  N.  should  not  have 
judgment  on  the  i-etum,  vacating 
the  judcment  of  the  mayor;  the 
oi*der  provided  that  service  on 
September  seventeer.th,  would  be 
sufficient.  Whei^eupon  the  General 
Term  granted  an  order  directing 
that  a  vrrit  of  prohibition  issue  pro- 
hibiting the  Special  Terms  ap- 
pointed to  be  hehl  in  the  city  of 
New  York  for  non-enumerated 
motions  and  chamber  business, 
and  the  justices  appointed  to  pi-e- 
side  thereat,  from  pi^oceeding  to 
entertain  any  motion  or  application 
for  any  judgment  or  orcler  affect- 
ing the  pi-oceodinga  of  the  Mayor. 
On  appeal  fi'om  the  order,  heldi 
that  there  was  no  violation  of  the 
provisions  of  any  statute  or  unlaw- 
lul  exercise  of  jurisdiction  by  the 
justice  holding  the  S]iccial  Term  ; 
and  that  the  oitler  appealed  fi*om 
was  en-oneous.  Id. 

15.  Costs  of  ap[)eal  in  proceedings 
by  common  law  certioriuu  are  not 
allowable;  whether  the  proceed- 
ings come  here  upon  appeal  from 
a  judgment,  or  from  an  oi*der  su- 
pei-seding  the  wiit.  People  ex  ret, 
.JS-imth  V.  VUli;/e  of  NellUton.     638 


CHAMPERTY     AND      MAINTE- 
NANCE. 

1.  To  avoid  a  4^d  for  champerty 
under  the  statute  (1  R.  S.,  739,  } 
147),  actual,  not  constmctive  ad- 
verse possession  in  another  is  i*e- 
quired.     Dawlej  v  Brown.       390 

2.  It  must  also  appear  that  at  the 
time  of  the  delivery  of  the  deeds 
the  lands  wei*e  in  the  actual  pos- 
session of  a  person  claiming 
''under  k  title  adverse  to  the 
grantor."  It  is  not  enough  that  he 
claims  title  ;  he  must  claim  under 
some  specific  title,  which  must  be 
disclosed,  so  that  the  court  may 
see  that  it  is  adverse  to  that  of  the 
.grantor  in  the  deed  assailed.     Id. 


3.  In  an  action  of  ejectment  plaintiff 
claimed  under  a  devise  from  his 
father,  a  deed  from  himself  to  C, 
in  Mai*ch,  1857,  and  a  reconvey- 
ance fi^om  C.  in  July  10,  1809.  It 
appeared  that  a  former  action  was 
commenced  by  plaintiff,  after  his 
deed  to  C.  anci  before  the  recon- 
veyance, against  defendant,  one  F. 
and  othei-s.  "What  the  original 
complaint  was  did  not  appear. 
The  default  of  defendant  and  F. 
was  entei'ed  therein  July  6, 1809, 
and  by  an  ex  parte  order  the 
summons  and  complaint  were 
amended  by  striking  out  the  names 
of  all  the  aefendanta  therein  ex- 
cept the  defendant  hei*e  and  F., 
and  by  making  the  complaint  one 
in  ejectment,  for  lands  including 
the  premises  claimed  in  this  action, 
and  judgment  was  thei*eupon  en- 
ti»rea  against  defendant  and  F. 
for  the  recovery  of  the  said  lands. 
A  writ  of  possession  was  issued, 
and  on  the  same  day  plaintiff  went 
with  the  sheriff  upon  the  lands, 
to  be  put  in  possession,  when  de- 
fendant and  two  other  peraons  in 
possession  of  part  of  the  lands, 
attorned  in  writing  to  plaintiff, 
and  the  sheriff  made  return  that 
he  had  deli  veiled  full  possession  to 
))laintiff,  which  return  was  filed 
July  fourteenth.  On  July  twenty- 
sixth,  an  order  was  made  vacating 
and  setting  aside  said  judgment, 
and  re-instating  defendant  and  F. 
in  possession.  Held,  that  the  deed 
from  C.  to  plaintiff  was  not  void 
under  the  statute  aforesaid :  1st. 
As  prior  to  its  date  plaintiff  had 
been  put  in  possession  and  defend- 
ant had  attoi*ned  to  him,  which  at- 
toi*nment  was  then  in  force;  the 
subsequent  vacation  of  the  judg- 
ment did  not  i*elate  back  so  as  to 
make  the  deed  void  on  the  groimd 
that  defendant  was  then  holding 
adveraely.  2d.  Because  it  did  not 
appear  that  defendant  claimed 
under  any  specific  title  adverse  to 
that  of  C.  Id, 


CLOUD  ON  TITLE. 

Action  to  set  atnde  an  assess^ 

went  or  a  scUe  thereundeTf  as  a  cUmd 
on  tWe,  on  grownd  of  irregtUarity, 
not  maintainiable. 

See  Quest  v.  City  ofB,  (Mem.)  624 
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CODE  OP  PIlOCEDUItS, 

95.      Green  v.  IHsbrow,  1. 
122.      Rnoer  v.  Cassidy,  ^22. 
573.      C</nie8  v.  Wilkin,  120. 

Sana  i ^Slewma  v.- jBren9Ui7i»  23 1. 

*^''''-  t  Jferri^i  V.  Camj)6ett,  623. 


CODE  OP  CIVIL  PROCEDUni:. 

17.  People  ex  rel,y  Nic?iolff,GZ2, 
5 14.  Fielsckinann y.Bemieity  Cud. 
70/.   Vline  v.  i\^.  F.  C.  ami  U,  R, 
M,  R.  Co,  175 

780.  Pixfple  ex  rel,  v.  Mayor,  002. 
829.  Church  v.  Hovxird,  415. 
834.  Plvmo^  V.  Pco/;Zc,  421. 
$5  892,  941.  I7/i7/«  v.  N.  Y,  C,  and 
H.  R,  R.  R.,  175. 
974.  Cook  V.  JeiikiTis,  575. 
999.  iS.  0.  Co.  V.  ^.  /.  Co,,  50G. 
1059.  PMT.<J07t  V.  Pcfyple,  424. 
1379.  Kcnincdyy,  The  Mayor,  oCl, 
1338.   WVyer  v.  TcncA,  40?. 
1342.  Andrewft  v.  Jxma,  573. 
i)  1347,  134  J.   UZiTM!  V.  Jv.  Y.  C.  aTic! 
/i.  R.  R.  R.  Co,,  175. 


C0MMIG3I0N  (TO  TAKE  TTZSTI- 
MONY). 

1.  Tt  serms,  that  while  a  judge,  in 
Bctthnif  interrogatories  to  be  an- 
nexed to  a  commission  to  take  tes- 
timony, is  required  to  allow  **  any 
question,  pertinent  to  the  isFne" 
(Code  of  Civil  Pi\)cedure,  §  b?.2\ 
he  has  authonty  to  dit^ilow  (lues- 
tions  not  peKinent,  and  hence  to 
determine  whother  a  question  is 
pertinent  or  not.  Ullne  v.  N,  Y, 
C.  and  H.  R.  R.  R,  Co,  175 

2.  The  power  to  exolude  questions, 
however,  should  be  spaiingly  e::- 
ercised.  Id, 

3.  The  judge  in  such  case  has  not 
the  discretion  which  tlia  court  has 
on  trial  as  to  the  extent  to  which 
he  will  permit  a  cross-nxamina- 
tion,  for  the  jmi^pose  of  meivly 
testing  the  credit  of  the  witness, 
and  u|">on  mattei's  collateral  to  the 
main  issue ;  he  must  insert  all  pei^ 
tinent  questions.  Id. 

4.  The  decision  of  the  judge  in  set- 
tling the  interro«r»itories  is  an  or- 
der (Code  of  Civil  Pixxjedui*e,  $ 


767) ;  if  ic  disaUows  a  pertixieni 
c^nestion,  it  alTects  a  sabstanlial 
n^ht;  and  is  therefoi*e  appeal- 
able,    (dode,  §}  1347, 1348).     Id^ 

5.  As  to  whether  the  party  has  a 
remedy  in  such  case  by  man- 
damus, to  compel  the  allowance  of 
the  question,  qwasre.  Id, 

G.  An  appeal  does  not  lie  from  an 
order  annexing  an  impi-oper  ques- 
tion to  a  commission ;  it  affects  no- 
Bubstantial  ri  jht,  as  the  party  may 
rair«  t ho  objection  on  trial.  (Code, 
j  Cll.)  Id. 

7.  In  an  action  to  recover  damages- 
for  injui*ies  alleged  to  have  I'o- 
suited  fi*om  defendant's  nerrli- 
gence,  a  i*clease  was  set  up  aa  a 
defense ;  this  the  plaintiff  claimed 
was  a  forgery.  A  commission  was 
issued  on  bchnlf  of  defendant,  to 
take  the  testimony  of  the  pei-son 
who  plaintiff  alleged  forged  the 
release,  as  to  the  alleged  settle- 
ment. Plaintitfafter  aci'oss-inter- 
rogatory  calling  for  the  salaiy  paid 
to  the  witness,  propored  others, 
asking  the  amount  of  the  witners* 
expenses  per  annum,  whether  he^ 
loft  the  place  by  day  or  night,  by 
whom  he  was  accompanied,  and. 
whei'e  he  stoj-yped  ;  also,  as  to  the 
amount  of  the  debts  he  left  un- 
paid ;  wheth(!r  before  he  left  he 
pui-chased  an  India  shawl,  and  at 
what  piice,  and  whether  he  bor-* 
rowed  money  of  certain  persons 
specified.  These  cn^ss  interroga- 
tories were  disallowed ;  held,  error. 

Id. 


COMMISSIONERS  OP  niGH- 
WAYS. 

See  HIGHWAT3. 


CONFLICT  01?  LA\73. 

In  action  to  enforce  ViabUit^ 

of  (lemsee  of  real  estate  to  pay  a 
legacy  cfiargtd  thereon,  ichre  testa- 
tttr  and  devisee  were  reM/lents  of 
another  State,  rate  (f  itUertst  of  that 
Slate  controls. 

See  Brown  v.  Knapp..  13(t 
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'—  Leqttcst  to  Pennsylvania  cor- 
poratio  i,  in  will  of  resident  of  this 
BtaUf  when  void. 

See  Kerf'  v.  Dougherty, 


CONSIDERATION. 

/Seed  presumptive  evidence  of; 

and  when  mortgagor  esLopped  fr&in 
questioning  it. 

See  Debt  v.  Th&I  15 


SuJflcieTiey    of,   to    sustain 

promise. 
See  Emery  Y.  WUson.  78 


CONSTITUTION. 

The  Snpreme  Court  having,  under 
the  State  constitution  (^rt.  6,  §  6), 
general  jurisdiction  of  law  and 
equity,  its  jurisdiction  cannot  be 
limited  cither  by  the  Legislature, 
OP  by  any  ix)wer  confen-ed  by  it 
u{K)n  the  court  itself.  People  ex 
rel.  Ma  JOT f  etc,,  v.  Nichols.       582 


CONSTITUTIONAL  LAW. 

1.  The  provisions  of  the  act  of  1S72, 
••  to  regulate  eleitlona  in  the  city 
of  Brooldyn  *'  ( JJ  12,  13,  chap.  575, 
Lawd  of  1S72).  pi\)viding  for  pre- 
serving the  ballots,  are  gennane 
to  the  subject  expresse  I  in  the 
title ;  th3ir  iiicorporatiou  in  the 
a!t,  thei-ef)ro.  do33  not  i-eader  it 
violative  of  the  provision  of  the 
S.ate  con=»titutio  1,  de3larinsf  that 
11)  privat'3  or  local  bill  shall  ein- 
bi'.n'e  more  than  one  subject ;  and 
that  shall  b«  ex')!'0-^se  I  in  th'5 title. 
(Art.  8, 5  I  ».)  P.ojlaex rtl.  Dalle j 
V.  L'.oiiijfi!:)n.  279 


2.  It  is  within  the  power  of  tho  Leg- 
i.-ilature,  in  anihoiiziiig  lanil  to  be 
eondemn^il  for  a  public  ii<w  which 
may  be  permanent,  to  d'^termine 
what  estate  thiircin  shall  br*  takon, 
and  to  auth  )n/,e  th?  taking  of  a 
f  5e  or  any  le«  esrat'^  in  i^s  disci*e- 
tion.  Sioefit  v.  BuJ.  N.  Y.  an  I 
Piila.  li.  R.  Co.  293 

3.  The  a^^t  entitled,  "an  act  anthor- 
izin:^  the  common  council  of  the 
dty  of  Buffalo  to  lay  out  a  public 


ground  for  the  purpose  of  main- 
taining and  protecting  a  sejt-wall 
or  bi-eakwater  along  the  shoi*e  or 
margin  of  Lake  Erio  "  (chap.  547, 
Laws  of  1864),  does  not  conflict 
with  the  provision  of  the  State 
constitution  (art.  3,  6  16)  declaring 
that  a  private  or  local  act  shall 
include  but  one  subject,  which 
shall  be  expressed  in  its  title.  Id* 


CONSTRUCTIVE  POSSESSION. 
See  Adybrsb  Possbssion 


coNTjaiErr. 

» 

1.  An  order  punishing  for  contempt^ 
in  viok:ting  an  injmiciion,  can  omx 
l>e  reviewed,  u|)on  the  meiits  or 
for  alleged  legfd  error,  on  appeal 
from  the  oilier.  Watrous  v. 
Kearney.  406 

2.  It  is  within  the  discretion  of  the 
court  whether  to  open  or  vacate, 
the  order  on  motion,  and  the  exer- 
cise of  this  discretion  cannot  be  re- 
viewed here.  Id^ 

3.  "Where  a  party  has  been  brought 
into  coui*t  on  attachment,  in  pro- 
ceedings to  punish  for  contempt, 
he  may  be  represented  by  attor- 
ney in  the  subsequent  pi-oceed- 
ings.  Id. 

4.  An  order  punishing  defendants 
for  contempt  was  granted  by  de- 
fault. On  motion  to  vacate  the 
oixier,  it  was  alleged,  in  the  moving- 
papere,  that  the  attorneys  who  ap- 
peared for  the  defendants  in  the 
proceedings  had  no  authority. 
The  attorney,  who  ai>peai'ed  on 
]*eturn  of  the  attachment,  ina<le 
affidavit  that  he  was  authoiized  \ 
the  defendants  were  also  per- 
sonally pi*esent ;  the  same  attor- 
ney appeared  before  the  refei^ee, 
to  whom  it  was  refei*red,  to  take 
proofs.  Notice  of  motion  for  final 
ortler  was  served  on,  snd  service 
admitted  by,  attorneys  who  had 
ap]>eared  for  defendants  in  the  ac- 
tion, and  who  had  also  ailmitted 
service  of  the  refeiv-e's  report 
Held^  that  as  the  attorneys  thus 
undertook  to  represent  defend- 
ants, the  mere  allegation  of  want 
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of  authority  00  to  do  did  not  in- 
validate the  order.  T  Z. 


CONTRACT. 

1.  £.  plaintiff's  testator,  defendant 
and  one  8.  entered  into  a  copai't- 
nership  in  1SG5,  "for  bo  long  a 
time  as  they  shall  mutually 
agree,"  E.  to  receive  one-tenth, 
defendant  four-tenths  and  S.  five- 
tenths  of  the  net  profits.  For  the 
year  1872,  E.  i-eceived  a  j.n*eater 
proportion,  defen«iant  a  less,  S. 
the  same.  On  January  1,  1873, 
defendant  executed  an  instrument 
by  which  he  agreed  to  pay  E. 
"four  and  three-eighths  i)or  cent 
of  the  nbi  ascorUnmHl  profits  "  of 
the  finn  "during"  the  year  1873." 
E.  remained  in  the  linn,  i-oceiving 
during*  the  year  the  Fhare  of  profits 
stated  in  the  orijxinaJ  agreement. 
In  an  action  u])0!i  the  instrument, 
heUdf  that  the  facts  authorized  an 
infewnce*  that  E.  consented  to 
continue  the  copai'tnership,  in  con- 
sequence of  the  promise  of  defend- 
ant; and  that  this  was  a  suffi- 
cient considei-ation  for  the  pi-omise. 
Emery  v.  WUson.  78 

2.  By  the  articles  of  copartuerahip 
it  was  provided  that  quarterly 
accounts  should  be  taken  and  set- 
tled between  "  the  copartnei-a,  to 
the  intent  that  it  may  thei-eby  ap- 
pear what  are  the  net  profits." 
Ileldf  that  it  was  proper  to  take 
the  quarterlv  statements  so  taken, 
and  entei-eti  upon  the  books  for 
the  year  1 873,  as  the  "  net  ascer- 
tained profits"  upon  which  the 
pei*centage  was  to  be  paid  by  de- 
fendant ;  and  that  it  was  no  ori'or 
for  the  refei-ee  to  i*efuse  to  dedtict 
from  the  proliis  so  ascertained  the 
depreciation  in  value  of  the  firm 
property.  Id. 


8.  The  ride  of  law  that,  from  a  re- 
quest to  perform  services,  an  im- 
plied promise  aiises  to  pay  what 
the  services  are  worth,  do<^s  not 
apply  where  the  ser\'ices  are  i*en- 
dei'ed  by  one  in  the  emi)loy  of  the 
pei"80n  making*  the  i*equest ;  in 
such  case  the  implication  is  that 
the  8er\nf'<»8  wore  rendered  under 
the  contr.T't  of  em])loyni(»ut.  par- 
ticularly ii  the  sei'\'ices  tiiti  of  the 


same  character  as  thoee  embraced 
in  that  contract.  IC08S  v.  Edrd- 
ifig.  84 

4.  As  to  whether  a  contract  may  be 
made  by  a  person  dunng  his  life, 
for  the  preservation  and  safety  of 
his  pro{)erty  aflor  his  death,  and 
until  administrators  are  appointed, 
qiiWre.  Id, 

5.  If  such  a  contract  can  be  so  made 
with  an  employe  who  has  had 
Biniilar  services  to  perform  during* 
the  lire  of  the  employer,  unless 
the  parties  stipulate  for  a  dllTcrent 
compensation,  it  will  be  presumed 
that  the  same  i*ate  of  compensation 
paid  before  the  death  of  the  em- 
ployer ccmtinues  thereafter.     *  Id. 

6.  "While  it  is  the  province  of  the 
coui'tfi  to  construe  contracts,  yd 
where  the  meaning  of  a  contract 
is  obscui-c  and  depends  up>on  facts 
aliunde,  in  connection  with  the 
wntten  languag'e,  the  question  of 
constniction  may  be  one  of  fact  for 
the  jury.  First  Net.  LI:,  of 
JSpg'Jkld  V.  Daiia.  lOii 

7.  Defendant  w^ao  the  editor  of  a 
newspaper  owned  by  a  corpora- 
tion, a  portion  of  the  stock  of 
which  ho  held.  W.,  who  was 
plaintiff's  president,  owning  a 
majonty  of  its  stock,  was  abo  a 
stockholder  in  said  corporation. 
Defendant  was  advised  by  the 
publisher  of  the  paper,  who  had 
been  to  see  W.  ^nd  other  stock- 
holders, that  they  bad  concluded 
to  levy  an  assessment  upon  the 
stock,  and  that  they  had  ag'i'eed 
to  funiish  the  money  for  his  chare 
upon  pledg'e  of  his  stock.  It  was 
represented  to  defendant  that  W. 
had  paid  his  subscription  to  the 
stock  in  full,  that  thei*e  was  to  be 
an  additional  assessment  upon  all 
the  st(x:k,  and  that  W.  was  to  pay 
his  share.  The  note  in  suit  was 
thereupon  made,  and  delivered  to 
the  publisher.  W.  had  not  paid 
his  assessment,  nor  had  he  paid 
in  full  for  his  stock.  At  a  sub- 
sequent meeting  of  tho  stock- 
holders of  the  newspaper  com- 
pany, it  was  agreed  that  defend- 
ant should  withdraw  fi'om  it  and 
give  up  his  stock,  the  stockholders 
ag'reeing  to  assume  payment  of 

.  the  note;    and  defendant   there- 


INDEX. 


665 


}, 


n{)OQ  surrendered  hSs  stock.  Upon 
being  adyiaed  that  a  claim  ^vas 
made  against  him,  defendant  wrate 
to  plaintiif,  stating  the  facts,  and 
that  if  sued  he  woiSd  be  obliged  to 
sue  the  company  and  its  stock- 
holders. Plaintiff's  cashier  there- 
after wrote  defendant,  pi*oposing 
that  if  defendant  would  hue  the 
newspaper  company  i'ov  the  per- 
foiinanee  of  the  contract  to  })ay 
the  note,  it  wouLl  pay  one-half 
the  cost,  adding  that  if  the  pro- 
position splits  it  will  avoid  the 
necessity  of  a  suit  upon  the  note. 
An  agi-eeinent  was  entei*ed  into 
upnntha  biisia  of  tli'n  ItMter.  De- 
feiidant  bmiigUt  ai  a  lion  against 
said  company,  obtaiiuvl  jiulgment, 
and  upon  itituru  of  execution  un- 
satisfied brought  suit  against  the 
6tockholilei*3,  which  wjis  pending 
when  this  action  was  commenced. 
The  coui't  directed  a  verdict  for 
Viaintiff ;  held,  error  j  tliat  if  the 
otter  of  plaintiff's  cashier  stootl 
alone,  it  was  a  question  whether 
the  contract  was  not  satisfied  by 
brmgino;'  the  action  and  obtaining 
the  juutment  against  the  com- 
pany 5  if  all  the  lettei-s  wci*e  to  be 
considere<l  it  was  not  clear  that  a 
suit  against  the  stockholders  was 
not  a  part  of  the  aiTangemeL  • ; 
and  that  this  was  a  question  iy. 
the  jury.  Id, 


8.  Whe.  -^  a  highway  bridge  in^the 
town  oJ  Q.  was  carried  away  by 
a  flood  shortly  prior  to  the  town 
meeting  of  1373,  held,  that  the 
commissiouci-s  of  highways  of  the 
town,  with  the  consent  of  the 
boai\l  of  town  auditors,  wei«e 
authorized  to  enter  into  a  con- 
tract for  the  rebuilding  of  the 
bridge,  under  the  provisions  of  the 
act  providing  for  **  the  speedy  con- 
stiniction  and  repair  of  roads  and 
bridges,"  etc.  (§  1,  chap.  103,  Laws 
of  1853,  as  amended  by  chap.  442, 
Laws  of  1805),  which  authorizes 
the  commissionei's  of  highways  of 
a  town,  with  such  consent,  where 
a  bridge  has  been  damaged  or 
destroyed  after  a  town  meeting,  to 
cause  the  same  to  be  immediately 
repaired  or  rebuilt.  Boots  v. 
JVcuhbum,  207 

9.  Also,  held,  that  the  commis^oners 
wej-e  authorized  to  contract  to  i)ay 
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for  the  bridge  upon  the  completion 
thei-eof,  al.hough  they  had  no 
money  in  their  £uids  for  that  pur- 
pose. Id. 

10.  In  an  action  upon  such  a  con- 
tract, it  appeai*ed  that  the  con- 
sent of  the  boai-d  of  town  audiUti-s 
to  the  rebuilding  of  the  bridge  was 
given  at  its  I'egular  annual  meet- 
ing, when  all  the  members  of  the 
boaixi  wei-e  pi-esent ;  it  did  not 
appear  whether  the  consent  was 
in  willing  or  not.  Ileldy  that,  if 
requisite,  it  would  be  assumed 
that  a  record  of  the  consent  was 
properly  made.  Id, 

11.  Thei'e  were  three  commission- 
ers of  highways  of  the  town,  all 
of  whom  united  in  the  detei*mina- 
tion  to  rebuild  the  bridge,  and  in 
the  application  to  tlie  boai'd  of 
auditoi*s ;  also  in  the  agi*eement 
upon  the  plan,  and  that  the  work 
should  be  by  conti-act,  the  letting 
to  be  advertised.  At  the  time  the 
contract  was  let  and  entered  into, 
one  of  the  commissionei's  was 
absent,  he  not  having  I'eccived 
actual  notice  in  time  to  attend; 
his  name  was  signed  to  the  con- 
tract by  one  of  tlie  other  commis- 
sioners, who  previously,  by  his 
consent,  h:ul  signed  his  name  to 
the  advertisement ;  he  aftei'wai'ds, 
with  knowledjQre  of  the  facts,  acted 
with  the  other  commissioners  in 
reference  to  the  bridge  without 
any  objection,  and  never  ques- 
tioned the  validity  of  the  contract. 
Held,  that  the  contract  was  to  be 
treated  as  the  valid  contract  of  the 
three  commissioners.  Id, 

12.  Plaintiffs  entered  into  a  contract 
with  S.  &  G  ,  by  which  the  former 
a^^T^ed  to  malt  for  the  latter 
2.'»,000  bushels  of  barley  from  Oc- 
tober 1,  1875,  to  June  1,  1870,  at  a 
price  specitied.  Plaintiffs  wci*e  to 
purchase  the  barley,  and  ship  the 
malt  when  directed  by  S.  &  G., 
who  were  to  have  the  increase. 
S.  &  G.  agreed  to  accept  plain- 
tiffs' drafts  "in  pavment  for  the 
purchase  of  the  barley,"  or  to  fur- 
nbh  satisfactoiy  notes.  At  the 
close  of  each  month  plaintiffs  wei*e 
to  furnish  a  statement  of  thj 
amount  malted,  and  on  pi^senta- 
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Hon  S.  &  G.  og^recd  to  pnv  tbo 
price  for  maltin«j'.  8.  &  it,  also 
agreed  to  pay  interest,  exchan^ 
and  insurance  on  the  barley  and 
malt  fj'oni  the  time  the  barley  was 
paid  for  by  plaintitts  until  the 
malt  was  delivei'ed.  Plaintitis 
were  authorized  to  i-etain  and  hold 
as  security,  after  June  iii-st,  a 
sufficient  amount  of  the  malt  to 
X*&y  any  notes  oj*  drafts  then  un- 
paid. In  an  action  for  malt  manu- 
lactui'eti  under  the  contract,  but 
not  delivei'ed  or  paid  for,  which 
had  been  levied  upon  by  defend- 
ant as  sheiiff,  under  and  by  virtue 
of  an  execution  against  8.  &  G., 
heldf  that  the  legal  title  in  the 
malt  was  in  the  plain: iffs  until 
paid  for,  and  that  8.  &  G.  had 
no  leviable  interest  thei'ein.  I'at- 
hill  V*  Bfigart  215 

13.  The  parties  negfotiated  for  the 
purchase  by  defendant,  and  sale 
by  plaintiff,  of  certain  premises ; 
they  agreed  upon  the  price,  and  a 
contract  wjis  signed  in  duplicate, 
to  which  P.  attachcMl  his  name  as 
a  witness.  While  the  papei*s  lay 
rpon  the  tablj  in  the  p(  s^scssion  of 
P.,  defendant  inqnii*cd  as  to  the 
piipei-s  in  rcsi)ect  to  the  title ; 
plaintiT  replied  that  he  had  none  ; 
defendant  then  siig/;ested  that  be- 
fore proceeding  fp.rlher  the  matter 
should  be  pubmitted  to  his  coun- 
sel for  approval,  which  w^as  as- 
sented to  by  ]  -laintifF.  The  parties 
went  to  the  r ftice  of  that  counsel, 
and  he  being  absent,  the  papei-s, 
wi.h  defendant's  check  for  the  sum 
tt»  bo  paid  down,  wci*o  loft  with  a 
cl(?r!i,  with  directions  to  deliver 
th'un  if  the  counsel  approved;  ho 
dill  not  approve,  but  rejected  tljc 
lilie  as  defective.  Befoi-o  Biiid 
counsel  had  fi^ven  his  opinion 
plaintiff  obtained  one  of  the  dupli- 
cates from  the  clerk  and  procui-ed 
an  acknowledgment  thereof  on  the 
oath  of  the  subscnbing  witness. 
In  an  action  for  specific  i^rform- 
ance,  held,  that  the  facts  justified 
a  finding  that  no  contract  was  con- 
cluded; that  all  the  acts  of  the 
parties  wei*e  to  be  regarded  as 
parts  of  one  transacition,  which 
was  never  consummated,  as  thei-e 
was  to  be  no  contract  until  de- 
livery, and  no  delivery  until  ap- 
pi*oval.     DitU  v.  Fbrish,  520 


j  14.  Also,  hddt  that  plaintiff  acquired 
no  advantage  by  procuring  poG- 
session  of  the  contract,  or  the  sub- 
sequent pi-oof  theixiof  Id, 

15.  It  aeeina,  that  an  obligation  en- 
tered into  by  an  insane  ^^ei-scm  to- 
repay  money  loaned,  of  which  he 
had  the  benefit,  is  valid  whei*e  the 
lender  acted  in  good  faith,  without 
fraud  or  unfairness,  and  without 
knowledge  of  the  insanity  or  notice 
or  information  calling  Tor  inquiry ;. 
and  an  action  is  maintainable  there-^ 
on.     Mub.  Life  Iiis,  Co,  v.  Hunt, 

541 

See  COYBNAXTS, 


CORPORATIONS. 

1.  The  ri^ht  of  a  corporation  to  take- 
by  devise  or  bequest  is  subject  to 
the  general  laws  of  the  State  in. 
regard  thei*eto,  passed  subsequent 
to    its    incorporation.      Kerr    v. 
Dougherty,  828. 

2.  Where  by  the  charter  of  a  cor- 
poration the  right  is  reserved  to^ 
the  Legislature  to  alter  or  repeal. 
it,  a  subscriber  to  its  capital  stock. 
is  not  discharged  from  his  sub- 
scription by  a  subsequent  amend- 
ment to  the  charter,  but  will  be 
regai*ded  as  having  consented  to 
the  change.  Union  Hotel  Co,  v. 
Hersee.  454 

3.  By  plaintiff's  charter  (chop.  432, 
Laws  of  1871)  it  w:is  pi*ovided  that 
the  franchises  thereby  gi^anted 
should  become  null  and  void  un- 
less it  should  begin  the  construc- 
tion of  a  hotel  within  two  ycai-s- 
after  the  passage  of  the  act;  it 
was  also  made  "subject  to  the 
liabilities  and  restiictions  con- 
tained in  certain  jn'ovisions  of  the 
Revised  Statutes,"  among  othei-s 
to  the  provision  (1  R  S.,  (XO,  §  8) 
declana^  that  the  charter  of  eveiy 
corporation  thereafter  "granted 
by  the  Legislatui*e  shall  be  subject 
to  alteration,  suspension  or  rei»eal, 
in  the  discretion  of  the  Legisla- 
tui*e."  Defendant  subsciibed  for- 
fifty  shaivs  of  the  capital  stock. 
Subsequently,  but  befoi-e  the  ex- 
piration of  the  two  years,  the 
charter  was  amended  (chap.  VJB, 
Laws  of  1873)  by  extending  the 
time  for  beginning  the  construction, 
of  tlie  hotel  five  years.     The  work. 
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of  consiraction  waa  not  oommencecl 
within  the  two  years,  and  soon 
after  defendant  gave  notice  to 
piaintifr  that  he  withdi'ew  his  sul)- 
Bcription.  In  an  action  upon  the 
Bubacription,  helfl^  that  the  said 
provision  of  the  Revised  Statutes 
was  to  be  considei^ed  as  incor- 
porated in  the  chai'ter,  and  as  pai*t 
of  defendant's  contract;  and  that 
the  subscription  was  not  defeated 
by  the  amendment.  Id. 

m 

4.  Defendant's  subscription  was  made 
on  the  con  Ution  that  •*lhe  sum  of 
$20t),000  be  subscribed  by  the 
citizens  of  Buffalo."  The  requisite 
amount  was  subscribed ;  some  of 
Iho  8ubs;:ription8  wero  in  firm 
names  written  by  one  partner ;  one 
was  in  the  name  of  a  corporation  ; 
it  appeai'ed  that  this  was  made  by 
authority  of  the  dii'ectoi's  of  the 
corporation,  and  with  the  assent 
of  ail  the  stockholders.  Upon 
these  subi*criptions  payments  were 
made  in  compliance  with  calls 
made  upon  the  subscribei-s.  Held, 
that  the  evidence  esUvblished 
pHiiia  facie  the  v.alidity  of  these 
fiubscriptions  ;  that,  in  any  event, 
the  payment  upon  each  was  a 
ratification  thei^eof.  Id. 

6.  One  of  the  subscribers  had,  at  the 
time  of  the  subscription,  his  domi- 
cile in  Batavia,  but  boanled  in 
Buffalo,  was  eng^igcd  in  business 
and  spent  nearly  all  of  his  time 
thei*e.  HeLl,  that  he  was  a  citizen 
of  Buffalo  wi'hin  the  meaning  of 
the  subscinption  paper.  Id. 

6.  Another  subscription  was  in  the 
name  of  "B.  &  S.  M.  Spencer." 
B.  Spencer,  who  sig'ned,  was  a 
resident  of  Buffalo.  HtliU  that 
the  subscription  was  within  the 
terms  of  the  contract;  and  this, 
aIthou!>:h  there  was  no  such  firm, 
or  B.,  signed  without  authority, 
as  in  either  event  he  would  1)6  lia- 
ble as  upon  his  individual  sub- 
scription. Id. 

Bet  BBNBvoLBirr,  bto.,  AssoaATioirs. 
Insurancb  (Firb). 
Insdrancb  (Life). 

MaNUPACTURINO    CORPORATIOITB. 

Municipal  Corporatioks. 
Railroad  Corpo  j  ions. 
Rbugioto  Cosfoea  — q. 


006TB. 

1,  Where  an  order  of  (General  Term» 
i-cversing  an  order '  of  Special 
Tei*m,  as  to  the  disx^osition  or  sur- 
plus moneys  in  a  foreclosui*e  suit, 
and  sending  the  case  back  to  the 
referee,  imposes  costs  absolutely, 
in  this  i-espect  it  is  a  final  decision, 
and  an  ajipeal  to  this  court  can  bo 
taken.    Bergen  y.  Carman.        146 

2.  Costs  of  appeal  in  proceedings  by 
common  law  certiorari  ai'e  not  al- 
lowable ;  whether  the  proceedings 
come  hci*e  upon  appeal  fi^om  a 
judgment,  or  from  an  order  supei*- 
seding  the  writ.  Peopte  ex  rcl, 
Smilh  v.  Village  qfNeUUioTU     C38 


COUNTER-CLAIMS. 

1.  It  seems,  that  the  provision  of  tlie 
Code  of  Civil  Pix)cedui*e  (J  974),  in 
refei*ence  to  the  mode  of  trial  when 
defendant  interposes  a  counter- 
claim, iind  demands  an  aifii*mative 
judgment,  and  an  issue  of  fact  is 
joined  thereon,  applies  only  when 
the  counter-chiim  sets  up  matter 
foj*  which  a  sepai*ato  action  might 
be  maintained.      Cook  v.  Jenkins, 

675 

±  In  an  action  for  a  dissolution  of  a 
copurlnei'ship,  and  for  an  account- 
ing between  the  partnei'S,  the 
answer  alleged  a  violation  on  the 
part  of  plain  till'  of  a  pro\  ision  in 
the  articles  of  copartnei-ship,  pi*o- 
viding  for  a  sale  of  the  goo<l  will 
of  the  busines.s  to  such  of  the  part- 
ner as  bhould  bid  the  highest 
price,  by  hiH  appropriating  to  him- 
self the  gooil  will,  tind  that  the 
same  was  worth  as  an  asset 
^00,000,  which  he  asked  to  coun- 
ter-claim against  any  sum  found 
due  the  plaintiff.  As  a  further 
counter-claim  the  answer  alleged 
a  fraudulent  misappi*opriation  by 
plaintiff  of  partnei*^hip  funds. 
HM,  that  the  mattera  so  set  up 
did  not  present  a  counter-clium, 
of  a  separate  and  distinct  cause 
of  action,  within  the  meaning  of 
said  section;  that  the  matters  set 
up  were  proper  items  to  be  proved 
upon  an  accounting;  and  that 
defendant  was  not  entitled  to  a 
trial  by  jury  thereon.  IcL 
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8.  As  to  whether  a  separate  cause  of 
action  could  be  maintained  to  re- 
cover the  value  of  the  good  will,  or 
for  damages  without  an  equitable 
accouutingp  of  the  copartnership 
aflbirs,  qiuBre,  Id, 

COUNTY  COURT. 

^.  The  provision  of  the  Code  of  Civil 
Procedui-e  (}  1342),  in  reference 
to  appeals  to  the  Supreme  Court 
from  orclei's  of  a  County  Coiu% 
contincs  the  api^ellate  jui-isdiction 
to  ortlei-s  in  actions  oi'i.'zinating  in 
the  County  Coiurt.  AiUVrewa  v. 
LoTig.  573 

•2.  Accordingly,  hdd,  that  an  order 
of  County  Court  dismissing  an 
appeal  from  a  judgment  of  a  jus- 
tice of  the  peace,  was  not  appeala- 
ble to  the  Supreme  Court.        Id. 


COURT  OF  APPEALS. 

1.  This  court  does  not  lose  jurisdic- 
tion of  a  cause  brought  here  upon 
appeal  until  the  remittitur  has 
been  file<i  in  the  court  below,  Jind 
that  court  has  taken  some  action 
thereon.  People  ex  rd.  Smith  v. 
ViUage  of  NeUislm.  638 

•2.  Accordingly  liddy  that  the  court 
had  jui*i^ction  to  make  an  ex 
.  parte  order,  correcting  a  remittitur, 
which  had  been  filed  wilh  the 
derk  of  the  court  below;  but 
uiK)n  which  no  action  had  been 
taken  in  that  court.  Id, 


COURTS. 

-Bee  CouKTT  Court. 

Court  op  Appeals. 

Court  op  Common  Pleas  (Nhw 

York  City). 
Courts  op  Sessions. 
District    Court    (New     York 

City). 
Marine  Court  (New  York  City). 
PoucB  Court  (New  York  City). 


COURT  OP  COMMON  PLEAS  OF 
THE  CITY  OF  NEW  YORK. 

Judgment  qf,  on  appeal  from 

<aA  order  of  Ghniral   Term  of  the 


Mariiie   Oourty  reversing  judgment 
and  grcntl:ig  new  trial  is  final. 
See  Gordon  r,  Uartman.  £21 


COURTS  OF  SESSIONS. 

1.  The  pro\d3ion  of  tho  act  of  1079, 
extending  Iho  jurisdiction  of  Coi::"t3 
of  Speecial  Sessions  (chai\  CCO, 
Laws  of  1079),  which  p-ives  to  said 
courts  exclusive  juiisdiction,  in 
the  firet  instance,  to  hear  and 
d^ermine,  among  other  things, 
"  charges  for  assuult  and  battciy, 
not  alleged  to  have  been  commit- 
ted riotously,"  did  not  oust  CouKs  • 
of  Sessions  of  jurisdiction  to  try 
pending  indictments  for  that 
offence ;  it  applies  only  to  charges 
made  subsequent  to  the  passage 
of  the  act.     liyan  v.  People,     5^3 

2.  It  seems,  that  the  word  "  charges  " 
implies  an  original  complaint, 
made  in  the  first  instance,  prclim- 
inaiy  to  a  formal  tnal  for  a  crime, 
it  does  not  include  indictments. 

Id, 

COVENANTS. 

1.  Plaintiff  and  J.  (to  whose  rights 
plaintiff  subsequently  succeeded) 
kased  of  R.  certain  i^remises  for 
twenty-one  yeara,  from  May  1, 
18.*)5.  R.  covenanted  that  if  the 
lessees  eixjcted  a  building,  as 
specified,  upon  the  demised  prem- 
ises he  would  a<lvance  $20,000, 
to  be  secured  by  the  lessees*  bond, 
and  a  mortgnge  upon  the  leasehold 
interest ;  and  at  the  termination  Of 
the  lease  he  would,  at  his  option, 
either  pay  the  appraised  value  of 
the  building  or  execute  a  new 
lease  for  a  further  term.  The 
building  was  erected,  and  the 
money  loaned  and  seciii-ed  as  cove- 
nanted. In  May,  ISf/S,  the  lessors 
executed  to  C  ,  defendant's  testa- 
tor, a  sub-lease  of  the  premises 
for  seventeen  years  and  six  months, 
fi'om  August  1,  1858.  C.  cove- 
nanted **  to  assume,  pay  off,  and 
discharge"  said  mortgage.  In 
August,  1858,  said  lessees  execu- 
ted to  C.  another  instiniment,  by 
which  they  agi'eed,  upon  his  com- 
pliance with  flie  covenants  in  said 
sub-lease*  at  the  eiroiration  of  the 
term  therein  specmed*   ''at  and 
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Qixm  the  applicatioQ  **  of  C.»  or 
assigns,  to  grant  a  renewal  for 
the  further  term  of  eighty-five 
days,  and  to  execute  an  asuignment 
of  the  right  of  said  lessees  to  a  i-e- 
newal  oi  the  original  lease,  or  to  a 
payment  of  the  moneys  awai-ded 
to  them  for  the  value  of  the  build- 
ings and  improvenieats.  C.  as- 
signed the  sub-lease  and  agree- 
ment; the  holder  thereof  made 
no  application  for  a  i*enewal,  as 
aiithonzed  by  the  agreement ;  but 
on  the  contj'ary  gave  wiitten  notice 
that  he  would  not  avail  himself 
of  such  right ;  and  at  the  expira- 
tion of  the  term  specified  in  the 
sub-lease  surrendered  the  pi-emi- 
603.  Plaintiff  paid  the  moi'tgnge, 
i*ticeived  from  the  lessors  an  agi*eed 
piice  for  the  improvements,  and 
took  a  new  lease.  In  an  action  on 
the  covenant  of  C.  to  pay  the  mort- 
gage, hddy  that  plaintiff  was  enti- 
Ued  to  recover ;  that  under  said 
covenant  a  cause  of  action  arose 
upon  fiiilureof  C.  to  pay  the  mort- 
gage when  it  became  due  and  pay- 
able; that  conceding  the  sub-lease 
and  subsequent  agreement  were  to 
be  taken  and  construed  together, 
tha  coveiiant  of  C.  in  the  former 
was  not  modilled  or  affected  by 
the  latter;  aL^o,  that,  as  neither 
C.  nor  his  assigns  availed  them- 
Bolvcs  of  the  privileges  of  renewal, 
all  their  rights  terminated  at  the 
expira'.ion  of  the  term  specified  in 
the  sub-lease,  the  original  lessees 
were  at  lilwrty  to  deal  with  the 
proi)erty  as  Ihcy  chose,  and  their 
subsequent  action  fllmi^hod  no 
defense.     Ilaiae  v.   Ilendrickson. 

117 

2.  Prom  the  words  of  an  express 
covenant,  an  additional  or  con*ela- 
live  covenant  may  be  implied,  if 
the  language  used  shows  that 
such  covenant  was  intended ;  but 
Bu::h  implication  cannot  be  per- 
mitted whei*e  it  is  apparent  from 
the  contract  that  the  parties  had 
the  subject  in  mind«  and  either 
ono  has  withheld  a  promise  in  re- 
«ird  to  it.  Bnice  v.  Walton  Nat, 
Bk.  154 

CRIMINAL  TRIAL. 

1*  Upon  tho  trial  of  an  indictment 
for   murder,  the    prisoner   chal- 


lenged the  an'ay  of  jui'oi's  on  the 
gi'ound  that,  an  oi*der  having  been 
gi-anted  i-equiring  the  di-awmg  of 
additional  jui*ors,  one  of  the  boxes 
I'equii'ed  to  be  kept  by  the  derk,  ■ 
i.  «.,  that  containing  the  names  of 
jui'ors  who  had  attended  a  term 
of  the  court,  and  served,  had  no^ 
been  kept,  and  was  not  brought 
into  com-t  as  i-equii-ed  by  the 
Code  of  Civil  Procedure  (}  1059). 
The  challenge  was  sustained ;  the 
piisoner  thereupon  withdrew  it ;  a 
jui*y  was  empaneled,  and  the  trial 
pix>ceeded.  Heldt  that  the  p]*is- 
oner  could  withd]*aw  his  challenge, 
and  that  he  thereby  waived  the 
ui-egularitj'.     Pierson  v.   People, 

424 

2.  The  prisoner  was  accused  of  hav- 
ing caused  the  death  of  W.,  the 
deceased,  by  xx)ison.  A  physician 
who  was  called  to  see  W.  when 
sick  fi-om  the  poison,  and  who 
examined  and  pi'escribed  for  him» 
as  a  witness  for  the  pi'osecution 
was  asked  to  state  the  condition 
in  which  he  found  W.  at  that  time* 
both  from  his  own  observation  an»l 
what  W.  told  him;  this  was 
objected  to  on  the  ground  thai 
the  evidence  was  prohibited  by 

"  the  statute  (Code  of  Civil  Proce- 
dure, 6  834).  The  court  ovenniled 
the  onjection,  and  the  witness  . 
stated  what  he  learned  from  his 
own  examination  of  W.,  made  in 
the  presence  of  W.'s  wife  and  the 
prisoner,  'and  fi*om  their  state- 
ments. There  was  nothing  of  a 
confidential  nature  in  anything  he 
60  learned.  Hcldt  that  the  evi- 
dence was  competent.       ^      Id, 

3.  The  object  of  the  statute  prohibit- 
ing the  disclosui'cj  of  professional 
information  acquired  by  a  physi- 
cian in  attending  a  patient,  is  to 
pi-otect  tho  the  latter,  not  to  shield 
one  charged  wiih  his  murder.  Id. 

4.  After  evidence  had  been  given  on 
the  part  of  the  People  showing  an 
intimacy  between  Mi-s.  "W.  and 
the  prisoner,  who  was  a  married 
man,  before  and  after  the  death 
of  W.,  and  that  the  jn-isoner  dis- 
appeared fr'om  his  home  Febni- 
ary  19.  1877,  eleven  days  after 
the  death  of  W.,  the  prosecution, 
called  13.,  a  clergyman  who  re-^ 


670 


INDEX. 


ciilcd  in  Michigan;  he  ioBtified 
that  the  prisoner  called  at  his  I'esi- 
dence  with  Mra.  "W.,  Febnaaiy  26, 
1877.  'I'ho  witiiet^i  was  then  asked 
to  state  N\bat  tiH)k  place  between 
him  and  them  at  that  time ;  this 
^aa  objected  to,  and  the  objection 
OYerriiitMl.  The  witness  answered, 
in  substance,  that  Ijo  niunied 
them,  hiiev  the  piisonor  ha<l, 
under  oath,  stated  that  tliere  was 
no  leg-al  objection  to  his  being 
maiTicd.  Helcl,  that  the  evidence 
was  competent  as  chewing  motive, 
althou;»'h  it  tended  to  pi-ovc  another 
crime  luin  that  charged  in  the  in- 
dictment. Id, 

5.  A  writ  of  error  in  a  ciiminal  case 
bnn^  up  for  review  only  ques- 
tions of  law  raised  by  cxcepiiona 
properly  taken  upon  iiial.  J^ig^i- 
wy  V.  People,  546 

^.  No  exception  lies  to  a  refusal  to 
postpone  a  cnminal  trial  by  reason 
of  the  absence  of  witnesses.      Id, 

7.  An  indictment  charged  |>erjury  in 
testimony  given  by  the  accused 
before  a  i-eferee,  in  a  case  where 
a  reference  was  onlei-ed  on  de- 
faulty  a  decision  had,  and  judgment 
rendered.  The  testimony  was  in 
refeivnce  to  the  loss  of  a  will; 
there  was  no  question  as  to  its  exe- 
cution. Tlie  accused  moved  to 
postpone,  ui>on  aOidavit,  that  two 
material  witnesses  were  absent; 
one  of  whom  was  a  Bubsciil>ing 
witness  to  the  will;  the  otbe:-,  it 
was  alleged,  was  acquainted  with 
a  witness  lor  the  i)eople.  It  w^as 
not  alleged  that  a  subpcena  had 
been  taken  out,  or  any  effort  made 
to  secure  their  attendance.  The 
motion  was  denied.  Held,  that  if 
the  question  as  to  the  refusal  to 
postjwne  was  reviewable  here, 
there  was  no  error.  Id. 

8.  Also,  Tield^  that  the  accused  was 
not  entitled  to  a  postponement  on 
the  gi-ound  that  a  civil  action  was 
pend  ig,  involving  the  facts  in  ref- 
erence to  which  the  alleged  per- 
yxvy  was  committed.  Id. 

9.  Also,  heUU  that  proof  of  the  entry 
of  the  oi-der  of  reference  was  not 
requireii,  the  granting  of  the  order 
gave  the  referee  jurisdiction.    Id. 


10.  The  testimony  of  the  prisoner, 
which  Wttfi  alleged  to  be  faJse,  was 
to  the  eil'ect  that  one  A.  had  told 
him  that  he  had  t«ken  charge  of 
all  of  the  pa^iers  of  the  testator 
after  his  decease,  and  in  moving 
them  lost  the  will;  that  he  had 
requested  A.  to  make  an  afiida\-it 
of  such  fact,  which  he  did.  The 
pi*osecution  was  allowed  to  prove, 
un<ler  objection  and  exception, 
that  the  ^testator  in  his  life-time 
burned  a  pai)er  i*esembling  the 
will,  he  declai-ing  at  the  time  that 
it  was  his  will,  and  stating  its  pit>- 
visions.and  his  reason  foi*  destroy- 
ing it.  Beldf  no  error;  that  th« 
declarations  were  comj^etent,  as 
part  of  the  res  gestcB.  Id. 

11.  But,  held,  that  evidence  of  dec- 
larations of  the  deceased,  made 

.  after  the  alleged  destiniction  of  the 
will,  were  incompetent.  Id. 

13.  Also,  held,  that  it  was  competent 
for  the  prosecution  to  show  that 
when  A.  signed  the  afiiilavit,  sworn 
to  by  him,  he  was  imposed  upon 
by  the  prisoner,  he  substituting  it 
for  another  A.  had  heai'd  ]*c^td, 
which  did  not  contain  the  clause 
in  question.  Id, 

13.  Also,  held,  that  the  judgment- 
rell  in  the  civil  action  was  com- 
petent evidence.  Id. 

14.  Also,  Tieldf  that  a  refusal  of  the 
coui't  to  compel  the  district-attor- 
ney to  furnish  to  the  piisoner's 
counsel  all  the  evidence  l>efore  the 
gimud  jury  was  not  ern)r  ;  that  it 
was  a  matter  witliin  the  disci-eticn 
of  the  court.  Id. 

^—  Oympetenq/  of  evidence  o:^ 
trial  of  indictment  for  assault  and 
battery. 

/See  Ryan  v.  People,  C93 


DEED. 

1.  To  avoid  a  deed  for  chamT>erty 
under  the  statute  (1  R.  6.,  739,  } 
147),  actual,  not  ponstructive  ad- 
verse possession  in  another  is 
required     Daicley  v.  Brown.   SCO 

2.  It  must  aL<«>  appear  that  at  the 
time  of  the  dehvery  of  the  deed 
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the  lands  were  in  the  actual  pos- 
session of  a  (lerson  claiming 
"under  a  title  adve]*se  to  the 
grantor.**  It  is  not  enough  that 
he  claims  title ;  he  must  claim 
under  some  specitic  title,  which 
must  be  disclosed,  so  that  the  coui*t 
may  see  that  it  is  advei*se  to  that 
of  the  grantor  in  the  deed  assailed. 

Id. 

^.  An  order  of  the  Coui't  of  Chan- 
cery in  proceedings  to  sell  the  ]*eal 
estate  of  an  fnfant,  adjudged  that 
the  special  guardian  who  signed 
the  petition  shoul.l  execute  a  suffi- 
cient conveyance  of  the  interest  of 
the  infants ;  a  deed  was  executed 
by  him  in  his  own  name  as  8|)ecial 
guardian  ;  the  names  of  the  infants 
appeared  in  the  deed.  Heldf  that 
the  deed  was  in  proper  form ;  that 
it  was  not  necessary  to  have  it  ex- 
ecuted in  the  name  of  the  infants. 
Cole  V.  Ghurlay.  528 

•4;  Under  the  provision  of  the  act  of 
1830,  in  reference  to  marne^i 
women  (}  3,  chap.  90,  Laws  of 
18d0),  declaring  that  no  convey- 
ance of  i*eal  estate,  by  a  manied 
woman,  "shall  be  valid  without 
the  consent^  in  vrriting,  of  her  hus- 
band," it  was  not  required  that 
such  consent  should  be  a  part  of 
or  concurrent  with  Ihe  execution 
of  the  conveyance,  or  that  it  should 
be  given  befoi-e  the  delivery 
thereof;  where  given  thereafter, 
it  validated  the  conveyance;  at 
least,  if  given  before  any  attempt, 
upon  the  part  of  the  wife,  to 
avoid  the  conveyance.  JVi:.j  v. 
Schramm,  619 

In  trust,  when  it  vests  whole 

.  estate  in  tniateee. 

See  Bennett  v.  Oarlock,  802 

See  Grajttob  akd  Grantbb. 


DEFENSES. 

1.  Neither  the  fact  that  a  check  was 
dishonored  when  transferred,  or 
that  presentment  for  payment  has 
been  delayed,  discharges  the 
drawer.  If  dishonored,  any  de- 
fense thereto  against  the  payee 
will  be  availablo  a^'»"ainst  his  trans- 
feree; but  no  pi*esumption  arises 


that  over-due  or  dishonored  paper 
is  iuvali<i.  If  loss  i-esults  U>  the 
di-awer  by  delay  in  pi'esentment, 
that  is  matter  of  defense.  Cowifig 
V.  Altnian,  167 

2.  The  maker  of  a  promissory  note, 
in  an  iu:tion  thereon  by  a  trans- 
fej-ee,  cannot  assail  plaintill''8  title 
on  the  ground  that  the  titinsfer 
was  made  in  fi*aud  tff  the  credi- 
tor of  the  paye<!;  the  transfer 
can  only  be  assailed  on  that  ac- 
count by  the  creditors  or  some  one 
representing  them.  Sullivan  v. 
BonesUJ-.  631 


DEFINITIONS. 

1.  The  woi*d  "  childiMin,"  as  used  un- 
der the  provision  of  the  statute  of 
distribution  in  refei-ence  to  ad- 
vancements (2  R.  S.,  97,  }  7C>, 
includes  all  the  descendants  of  Iho 

•  intestate  entitled  to  shai'e  in  his 
estate.    Betbe  v.  EstaJbrouk,      246 

2.  It  seems,  that  the  word  "  charger, " 
in  the  provision  of  the  act  of  1879, 
extending  the  j  urisdiction  of  Courts 
of  Special  Sessions  (chap.  390, 
Laws  of  1S79),  which  pives  to  sa  d 
coui'ts  exclusive  jurisdiction,  in  the 
firat  instance,  to  hear  and  de- 
termine, among  other  things, 
*•  chai'ges  for  assault  and  battery, 
mX  alleged  to  have  been  commit- 
ted riotously,"  imi^lies  nn  oidginal 
complaint,  ma^le  in  the  til's!  in- 
stance, preliminary  to  a  formal 
trial  for  a  crime,  it  does  not  include 
indictments.    Rjan  v.  People,    693 

3.  The  "refusal"  spoken  of  in  the 
provision  of  the  statute  in  refer- 
ence to  bills  of  exchange  (I  R.  S., 
709,  §  11),  which  declai*cs  that  one 
upon  whom  a  bill  is  d]*a\vn  and 
delivereti  for  acceptance,  who  de- 
stroys or  refuses  to  deliver  it, 
shall  1m  deemed  to  have  accepted 
it,  is  fA  affii*mative  act,  or  is  made 
up  of  conduct  tantamount  to  one } 
ii  is  also  a  wilful  or  wrongful  act. 
MaUeson  v.  M  vXton.  627 

The  words   "reciprocal   d*- 

Tuands/*  in  the  provision  of  the  Code 
of  Procedure  (f  9^),  hpecifying  when 
a  cause  of  auction  "ujym  amvtuaZ, 
open  and   current   acoowUf   where 
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culcd  in  Michigan;  he  testified 
that  the  prisoner  called  at  his  resi- 
dence with  Mi-s.  W.,  February  26, 
1877.  'i'ho  wilueas  was  then  asked 
to  state  w  hat  Uwk  place  between 
him  ai;(l  them  at  that  time ;  this 
Was  olijoclcd  to,  and  the  objection 
overruiftl.  The  witness  answered, 
in  substance,  that  he  nianied 
them,  af^er  the  pnsoner  ha«l, 
under  oath,  stated  that  there  was 
no  Ici^al  objection  to  his  being 
married.  Ileldf  that  the  evidence 
was  comi-)etent  asehowing  motive, 
althou;rh  it  tended  to  piY>vc  another 
crime  I'lan  that  charged  i:i  the  in- 
dictment. Id. 

6.  A  writ  of  error  in  a  ciiminal  case 
bnn^rg  up  for  review  only  ques- 
tions of  law  liaised  by  exceptions 
properly  taken  upon  trial.  Blgh- 
my  V.  People,  546 

^.  No  exception  lies  to  a  refusal  to 
postpone  a  cnminal  trial  by  reason 
of  the  absence  of  witnesses.      Id. 

7.  An  indictment  charged  perjury  in 
testimony  given  by  the  accused 
before  a  i*eferee,  in  a  case  where 
a  reference  was  oi'tlei'ejl  on  de- 
fault, a  decision  had,  and  judgment 
rendei-ed.  The  testimony  was  in 
refcivnce  to  the  loss  of  a  will; 
thei'e  was  no  question  as  to  ilu  exe- 
cution. The  accused  moved  to 
postpone,  u]^on  afUdavit,  that  two 
material  witnesses  were  absent; 
one  of  whom  was  a  subsciilnng 
wibuesa  to  the  wi.l ;  the  other,  it 
was  alleged,  was  acquainted  with 
a  witness  lor  the  jwojile.  It  was 
not  alleged  that  a  subpoena  had 
been  taken  out,  or  any  effort  made 
to  secure  their  attendance.  The 
motion  was  denied.  Held^  that  if 
the  question  as  to  the  I'cfusal  to 
postpone  was  reviewable  her*^, 
there  was  no  error.  Id. 

8.  Also,  hcldj  that  the  accused  was 
not  entitled  to  a  postponement  on 
the  gT*ound  that  a  civil  action  was 
peni  i  ig,  involving  the  facts  in  ref- 
erence to  which  the  alleged  per- 
j  Mvy  was  committed.  Id, 

9.  Also,  heUU  that  proof  of  the  entry 
of  the  oixler  of  reference  was  not 
require<l,  the  granting  of  the  order 
^ve  the  referee  jurisdiction.    Id. 


10.  The  testimony  of  the  prisoner, 
which  was  alleged  to  be  false,  was 
to  the  eil'ect  that  one  A.  had  told 
him  that  he  had  t«ken  charge  of 
all  of  the  palters  of  the  testator 
after  his  decease,  and  in  moving 
them  lost  the  will;  that  he  had 
i^uested  A.  to  make  an  afiiilaxii 
of  such  fact,  which  he  did.  The 
IM-osecution  was  allowed  to  prove, 
under  objection  and  exception, 
that  the  , testator  in  his  life-time 
burned  a  paper  I'esembling  the 
will,  he  declai-ing  at  the  time  that 
it  was  his  will,  and  stating  its  pit>- 
visions.and  his  I'eason  foi*  desti-oy- 
ing  it.  Beld,  no  error;  that  thn 
declarations  were  competent,  as 
part  of  the  res  gesUB,  Id. 

11.  But,  held,  that  evidence  of  dec- 
larations of  the  deceased,  made 

.  after  the  alleged  destruction  of  the 
will,  were  incompetent.  Id. 

13.  Also,  held,  that  it  was  competent 
for  the  pi-osecution  to  show  that 
when  A.  signed  the  affida\'it,  sworn 
to  by  him,  he  was  imposed  upon 
by  the  pi'isoner,  he  substituting  it 
for  another  A.  had  hcai*d  read, 
which  did  not  contain  the  clause 
in  question.  Id. 

13.  Also,  Jield,  that  the  judgment- 
roll  in  the  civil  action  was  com- 
petent evidence.  Id> 

14.  Also,  held,  that  a  refusal  of  the 
court  to  compel  the  district-attor- 
ney to  furnish  to  the  piisoner'a 
counsel  all  the  evidence  liefore  the 
grand  jury  was  not  ejTor  ;  that  it 
was  a  matter  within  the  discrelirn 
of  the  court.  Id. 

^—  Competenq/  of  evide7ice  07^ 
trial  of  indictmeTit  for  assault  and 
battery. 

See  Ryan  v.  People.  G93 


DEED. 

1.  To  avoid  a  deed  for  champerty 
under  the  statute  (1  R.  S.,  739,  § 
147),  actual,  not  ponstructive  ad- 
verse poBsession  in  another  is 
required     Lawley  v.  Brown.   SCO 

2.  It  must  aL<«>  appear  that  at  the 
time  of  the  delivery  of  the  deed 
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the  lands  were  in  the  actual  pos- 
session of  a  i^erson  claiming 
•'under  a  title  advei'se  to  the 
flrantor.**  It  is  not  enough  that 
he  claims  title ;  he  must  claim 
under  some  specltic  title,  which 
must  be  disclosed,  so  that  the  court 
mav  see  that  it  is  advei*se  to  that 
of  the  grantor  in  the  deed  assailed. 

Id. 

^.  An  order  of  the  Couil  of  Chan- 
cery in  procee<  lings  to  sell  the  i-eal 
estate  of  an  fnfant,  adjudgetl  that 
the  special  guardian  who  signed 
the  petition  shoul.l  execute  a  suffi- 
cient conveyance  of  the  mtei-est  of 
the  infants ;  a  deed  was  executed 
by  biin  in  his  own  name  as  special 
guardian  ;  the  names  of  the  infants 
appeared  in  the  deed.  Held^  that 
the  deed  was  in  proper  form ;  that 
it  was  not  necessary  to  have  it  ex- 
ecuted in  the  name  of  the  infants. 
(hU  V.  Gourlay.  628 

4;  Under  the  proviaion  of  the  act  of 
18J0,  in  reference  to  roarned 
women  (}  3»  chap.  dO»  Laws  of 
I860),  declaring  that  no  convey- 
ance of  i*eal  estate,  by  a  manied 
womaUf  '*  shall  be  valid  without 
the  consent^  in  wi'iting,  of  her  hus- 
band," it  was  not  required  that 
such  consent  should  be  a  part  of 
or  concurrent  with  the  execution 
of  the  conveyance,  or  that  it  should 
be  given  befoi'e  the  delivery 
thereof;  where  given  thereafter, 
it  validated  the  conveyance;  at 
least,  if  given  befoi*e  any  attempt, 
upon  the  part  of  the  wife,  to 
avoid  the  conveyance.  JVi:.j  v. 
Schramm,  619 

In  trtist,  when  it  vests  whole 

estate  in  tniatees. 
See  Bennett  v.  (Mrlock,  802 

See  QnkSTOB,  and  Grabteb. 


DEFENSES. 

1.  Neither  the  fact  that  a  check  was 
dishonored  when  ti'ansferred,  or 
that  presentment  for  payment  has 
been  delayed,  discnarges  the 
drawer.  If  dishonored,  any  de- 
fense thereto  against  the  payee 
will  be  availablo  a^'jainst  his  trans- 
feree ;  but  no  pi*esumption  arises 


that  over-due  or  dishonored  paper 
is  invalid.  If  lobs  i*esidts  U)  the 
di'awer  by  delay  in  pi-esentmeut, 
that  is  matter  of  defense.  Qnoing 
V.  Altffian.  167 

2.  The  maker  of  a  promissory  note, 
in  an  iu:tion  thereon  by  a  ti*ans- 
fei'ee,  cannot  assail  plaintilT's  title 
on  the  ground  that  the  transfer 
was  made  in  fi*aud  «f  the  credi- 
tors of  the  paye<i;  the  transfer 
can  only  be  assailed  on  that  ac- 
count by  the  creditors  or  some  one 
repres'niting  them.     SuUivan  v. 
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DEFINITIONS. 


1.  The  woi-d  "  children,"  as  used  un- 
der the  provii^lon  of  the  statute  of 
distribution  in  i*cfci"ence  to  ad- 
vancements (2  R.  S.,  97,  }  7C>, 
includes  all  the  descendants  of  tho 

•  intestate  entitled  to  shai*e  in  his 
estate.    Beebe  v.  EstaJbrook,     246 

2.  It  seems,  that  the  word  "  charger," 
in  the  pi*ovision  of  the  act  of  1870, 
extendmg  the  jurisdiction  of  Courts 
of  Special  Sessions  (chap.  390, 
Laws  of  1879),  which  privo3  to  sa  d 
courts  exclusive  jurisdiction,  in  the 
firat  instance,  to  hear  and  de- 
termine, among  other  things, 
**  charges  for  assault  and  battery, 
not  alleged  to  have  been  commit- 
ted riotously,"  implies  an  original 
complaint,  ma^le  in  the  fii-st  in- 
stance, preliminary  to  a  formal 
trial  for  a  crime,  it  aoes  not  include 
indictments.   Rjan  v.  People*   603 

3.  The  "refusvil"  spoken  of  in  the 
provision  of  the  statute  in  refer- 
ence to  bills  of  exchange  (1  R.  S., 
709,  §  11),  which  declai*cs  that  one 
upon  whom  a  bill  is  drawn  and 
delivere«l  for  acceptance,  who  de- 
stroys or  refuses  to  deliver  it, 
shall  1m  deemed  to  have  accepted 
it,  is  fA  affirmative  act,  or  is  made 
up  of  conduct  tantamount  to  one } 
it  is  also  a  wilful  or  wrongful  act. 
Matteson  v.  M  vXton.  627 

The  vx/rds   '*  reciprocal  d*- 

mands,"  in  Vie  prevision  of  the  Code 
of  Procedure  ((  9C),  h.pedfying  vihen 
a  cause  of  auction  *'upnn  atnutuaZf 
open  ana   current   acoountf   where 
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there  liave  been  rec^fnroeal  demands 
between  the  parties,  sIioU I  he  deemed 
to  have  cuserued,  means  iio  niore  than 
** mutual  (iccounts,**  as  ustd  in  the 
former  statutes, 
See  Qreen  v.  DU^mm,  1 


DEl»OSinONS. 

1.  It  seems,  that  while  a  Judge,  in 
settling-  intei'i'0£ratories  to  be  an- 
nexed to  a  commission  to  talie  tes- 
timony, is  I'equii'ed  tc  allow  *'  any 
question  pertinent  to  the  issue** 
(Code  of  Civil  Procedui-e,  {  SaJ), 
he  has  authority  to  disallow  ques- 
tions not  |>crlinent,  and  hence  to 
determine  whether  a  question  is 
pertinent  or  not.  Uline  v.  N,  Y, 
a  and  II.  R,  IL  R.  Co.  175 

2.  The  power  to  exclude  questions, 
however,  should  be  sparingly  ex- 
ercised. Id, 

3.  The  judge  in  such  cose  has  not 
the  disci-etion  which  the  court  has 
on  trial  OS  to  the  extent  to  which 
he  will  permit  a  cross-examina- 
tion, for  the  purpose  of  merely 
testing  the  crctlit  of  the  witness, 
and  upon  matters  collateral  to  the 
main  issue ;  h9  must  insert  all  pcr^ 
tinent  questions.  Id. 

4.  The  decision  of  the  judge  in  set- 
tling the  interrogatories  is  an 
order  (Code,  {  707) ;  if  it  disallows 
a  pertinent  question,  it  affects  a 
substantial  rip;ht ;  and  is  therefore 
appealable.   (Code,  $§  1347, 1348.) 

Id. 

5.  As  to  whether  the  party  has  a 
remedy  in  such  cose  by  manda- 
mus, to  compel  the  allowance  of 
the  question,  qvare.  Id. 

6.  An  appeal  does  not  lie  from  an 
order  annexing  an  impi-oiTer  ques- 
tion to  a  commission ;  ft  aOects  no 
substantial  right,  as  the  party  may 
raise  the  objection  on  tnal.  (Co;le, 
S  911.)  Id. 

7.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  i*esult- 
ed  from  defendant's  negligence,  a 
release  was  set  up  as  a  defense ; 
this  the  plaintiff  claimed  was  a 
forgery.   A  commission  was  issued 


on  behalf  of  defendant,  to  take- 
the  testimony  of  the  person  who 
plaintiff  alleged  forged  the  i-elease, 
as  to  the  alleged  settlement.  Plain- 
tiff af  ier  a  ci^oss-interrogatory  call- 
ing for  the  salary  paid  to  the  wit- 
.  ncss,  pi*opose(l  othei*?,  asking  the 
amount  of  the  witness'  ex^x^nscs 
per  annum,  whether  he  left  the 
place  by  day  or  night,  by  whom 
he  was  accompanied,  and  whei'e 
he  stopi^ed  ;  also,  as  to  the  amoiint 
of  the  dob's  he  left  unpaid; 
whether  bcfoi-e  he  left  he  purchai> 
ed  an  India  shawl,  and  at  what 
price,  and  whether  ho  borrowed 
money  of  certain  persons  specified. 
These  cn^ss-inteiTogatories  were 
disallowed ;  held,  en-or.  Id, 

0.  Where  the  deposition  of  a  party, 
tahon  before  trial,  is  i^ad  thereon 
without  objection,  he  is  not  there- 
by precluded  from  being  examin- 
ed on  trial.     Misland  v.  Do^jnton. 

C30 


DESCENT. 

The  provision  of  the  statute  of  dis- 
tribution (2  R.  8.,  97,  {  70)  and  of 
the  statute  of  descents  on  the  sub- 
ject of  advancements  (1  R.  S.,  752, 
}  23)  ait)  to  be  taken  and  construed 
together,  as  the  two  statutes  ai« 
in  pari  materia.  Detbe  v.  i>'a- 
brook.  246 


DEVISE 


u« 


1.  Where  a  legacy  is  given,  and  Is 
dircctod  to  be  paid  by  the  execu- 
tor, who  is  a  devisee  of  real  es> 
tate,  such  estate  is  charged  with 
the  payment  of  the  legacy ;  and 
the  devisee,  upon  accepting  the 
devise,  becomes  personally  bound 
to  pay  the  legacy;  and  this,  al- 
though the  land  devised  to  him 
proves  to  be  less  in  value  than  the 
amount  of  the  legacy.  Brown  v. 
Kiiapp.  136 

2.  It  seems,  that  payment  of  such  a 
legacy  may  be  enfoi'ced  by  a  suit 
in  equity  against  the  real  estate, 
or  by  an  action  dii'ectly  a^ainsl 
the  devisee  upon  the  promise  to 
pay  implied  by  the  acceptance  rf 
the  devise.  IX- 
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<•  Under  the  proviaon  of  the  Revised 
Statates  (1  R.  S.,  749,  }  3),  which 
provides  that  the  title  of  a  h(ma 
fide  purchaser,  for  a  valuable  con- 
mderaiion,  £t*om  the  heira-at-law 
of  a  person  who  died  seized  of  real 
estate,  shall  not  be  defeated  or 
impaired  by  a  devise  by  such  per- 
son of  the  real  estate  so  purchased, 
unless  the  will  containing  the  de- 
vrae  shall  have  been  du^  proved 
or  recorded  within  four  years  after 
the  death  of  the  testator,  except, 
among  other  things,  where  it  ap- 
peal's that  the  will  has  been  con- 
cealed by  the  heii-s  or  some  one  of 
them,  the  exception  does  not  ap- 
ply where  the  devisees  or  some 
one  of  them  have  knowledge  and 
possession  of  the  will,  and  it  is 
taken  fi*om  such  possession  clan- 
destinely by  an  heir  and  secreted 
or  desti-oyed  ;  it  only  applies  to  a 
concealment,  which  leaves  the  de- 
visees in  ignorance  of  their  rights 
under  the  will,  and  deprives  them 
of  knowledge  of  its  existence.  Cole 
v.  Qourlay.  527 

4.  In  an  action  of  ejectment,  plain- 
tiflOs  claimed  under  a  devise  ni  the 
will  of  their  father  who  died  in 
1836.  The  de>Tse  was  to  the  wife 
of  the  testator  for  hfe,  i*emainder 
to  plaintiffs.  The  will  after  the 
death  of  the  testator  went  into  the 
possession  of  his  widow,  who  was 
named  therein  as  executrix.  In 
1841  the  will  was  clandestinely 
taken  by  one  of  the  plaintiffs  and 
concealed  until  1855,  when  it  was 
presented  for  probate.  In  1841 
proceedings  wei'e  instituted  in  the 
Court  of  Chancery  under  the  stat- 
ute to  sell  the  real  estate  in  ques- 
tion, all  of  the  heii"s-at-law  of  the 
decefised  being  minora.  By  virtue 
of  an  order  in  such  pi*oceedinga 
the  interests  of  the  minors  in  the 
premises  were  sold  and  conveyed 
to  8.  in  1841,  who  was  a  purchaser 
in  good  faith,  for  value,  without 
notice  of  the  will.  8.  and  his  suc- 
cessors in  interest  have  occupied, 
claiming  title,  since  that  time.  De- 
fendant claimed  under  said  deed 
to  8.  One  of  the  plaintiffs  became 
of  age  in  1844,  the  other  in  1847. 
Held,  that  8.  acquired  a  good  title, 
which  was  not  affected  by  the  de- 
vise ;  that  the  case  was  not  affect- 
ed by  the  exception  in  said  pi*o-  t" 
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vision  of  the  Revised  Statutes,  pro- 
viding, that  whei-e  the  devisee  is  a 
minor,  the  limitation  shall  not  com- 
mence to  nm  until  one  year  after 
he  liecomes  of  age,  as  more  than 
live  yeai's  had  run  after  plaintiflb 
became  of  age,  before  the  will  was 
produced  for  probate;  and  that 
the  exception  above  specified  in 
case  of  concealment,  had  no  ap- 
plication. Id. 

DISTRIBUTION. 

1.  M.  died  intestate,  leaving  no  de- 
scendant, parent,  brother,  sister, 
descendant  of  any  brother  or  sister, 
uncle,  or  aunt,  but  leaving  first 
cousins,  and  the  children  of  de- 
ceased first  cousins.  Held,  that 
the  fii'st  cousins  were  entitled  to 
the  i)ersonal  estate,  to  the  ex- 
clusion of  said  children.  Adee  v. 
Campbell,  52 

2.  The  statute  of  distribution  (2  R. 
8.,  96,  }  75,  subds.  5, 11),  provides 
for  no  representation  among  col- 
laterals, except  in  the  case  of 
childi'en  of  bi'others  and  sisters 
of  the  intestate  ;  if  there  are  none 
of  these  the  nearest  ^  kin,  in  eqiuil 
degree,  take  the  wAle.  Id. 

3.  Under  the  provision  of  the  statute 
of  distribution  in  reference  to  ad- 
vancements (2  R.  8.,  97,  §  76),  the 
descendants  of  a  child  of  an  in- 
testate, who  died  before  hirn,  are 
entitled,  on  the  final  distribution  of 
his  estate,  when  it  consists  ex- 
clusively of  personal  property,  to 
the  benefit  of  advancements  made 
by  him  in  his  life-time  to  his  other 
childi*en,  and  such  advancements 
are  to  be  taken  into  consideration 
in  determining  the  distributive 
shares.    Bet^  v.  Bastabrook     246 

4.  The  word  "  children,"  as  used  in 
said  provision,  includes  all  the 
descendants  of  the  intestate  enti- 
tled to  share  in  his  estate.         Id, 


DISTRICT  COURTS  (NEW  YORK 
CITY) 

CotMMSsUmer^  of  Public  Works 

authorized  to  appoint  janitors  for 
buildings  in  which  courts  are  hdJL 

See  Kennedy  v.  Mayor^  etc       861 
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DRAINAGE. 

1.  Defendant,  by  means  of  sewers 
and  the  manner  of  gTading*  of  one 
of  its  sti^eets,  concentrated  the 
Burface-v/ater  and  sewage  of  a 
large  territory  and  discharged  it 
in  one  body  into  a  I'avine.  A 
small  rivulet  foi*merly  ran  down 
through  this  ravine.  Defendant, 
with  the  consent  of  the  proprietors, 
had  changed  this  water-coui'se  by 
constructmg  a  box-drain  two  or 
three  feet  squai-e  in  its  place.  The 
water  dischar^d,  as  aforesaid, 
into  the  ravine,  passed  ovci* 
ffround,  used  as  a  dumping  place 
for  refuse,  and  then  down  the 
ravine  into  the  box-drain,  and 
having  no  sufficient  outlet  flooded 
plaintiff's  pi'emisea  below  and  de- 
posited thei*eon  the  filth  carried 
D^  the  sewers,  and  the  sand  and 
du*t  washed  down  from  the  dump- 
ing-gi'ound.  It  did  not  appear 
that  defendant  owned  any  of  the 
lands  between  the  sewer  and  the 
water-coui'se.  In  an  action  to  1*6- 
cover  the  damages,  Jield,  that  the 
facts  established  prima  facie  a 
cause  of  action,  and  that  they 
justified  a  submission  of  the  case 
to  the  jury.  Noonan  v  City  of 
Albany.  470 

■ 

2.  It  appeared  that  the  box-drain 
was  obstinicted  below  plaintiff's 
premises,  so  that  the  water  and 
sewage  were  prevented  from  pass- 
ing therein,  as  it  otherwise  would  ; 
it  did  not  ap]3ear  that  this  was  at- 
tributable to  any  act  of  plaintiff's, 
or  for  which  he  was  responsible  ; 
he  had  no  control  over  the  drain 
below  his  premises.  Heldf  that 
this  did  not  constitute  a  defense ; 
that  plaintiff  was  not  bound  to  pro- 
tect himself  from  the  illegal  act 
of  the  defendant  by  removing  or 
causing  the  i^moval  of  the  ob- 
struction. Id. 


EJECTMENT. 

1.  An  application  for  a  new  trial, 
under  the  statute,  in  an  action  of 
ejectment,  was  made  on  behalf  of 
defendant  ami  one  L.i  who  claimed 
to  have  derived  his  interest  from 
B.  who,  it  was  alleged,  was  the 
landlord  under  whom  defendant 


was  in  x>OB8efl8ion.  The  right  of 
L.  was  expressly  controverted  by 
the  opposing  affidavits,  and  it  wa& 
also  shown  that,  when  the  action 
was  ready  for  trial,  defendant  with- 
drew his  answer,  and  judgment 
was  entered  by  his  consent  in  open 
court.  The  application  was  made 
by  an  attorney  who  was  not  the 
attorney  of  record  of  defendant, 
and  who  hod  not  been  substituted 
in  place  of  the  oinginal  attorney. 
The  applicalion  was  denied  with 
leave  to  renew.  Held,  that  as  it 
was  at  Icoist  very  uncertain  what 
were  the  facts,  and  whether  a  case 
was  made  out  within  the  statute 
(2  R.  S.,  309,  §§30,  37,  as  amended 
by  chap.  485,  Laws  of  18G^),  and 
as  the  moving  pai'tiea  had  not 
availed  themstdves  of  the  permis- 
sion given  to  supply  the  dclectfl^ 
the  order  shoulcf  be  affii*med. 
Bada  v.  O'Cmnwr.  260. 

2.  The  requirement  that  te  sustain  a 
plea  of  a  former  action  pending  it 
must  appear  te  the  court  that  the 
fii*8t  action  was  for  the  same  cause 
as  the  second,  is  to  be  strictly  en- 
forced ;  it  is  not  enough  that  the 
property  in  controveray  in  both 
actions  is  the  same.  Jknoley  v. 
Brovm.  390 

3.  The  rule  is  the  same  in  actions  of 
ejectment.  /i. 

4.  A  jud^^ment  in  ejectment  is  only 
conclusive,  under  the  statute  (2 
R.  S.,  235,  }  3G),  as  to  the  title  liti- 
gated and  established  in  the  action  ; 
it  is  not  the  ivcoveiy  which  consti- 
tutes an  esto])xiel  in  a  subsequent 
action,  but  the  decision  or  the 
question  which  was  in  contestation 
between  the  parties.  id. 

5.  So,  also,  in  case  of  a  plea  of  a 
former  suit  trending  in  an  action  of 
ejectment,  the  point  is  whether 
the  same  title  is  sought  to  be  liti- 
c'ated  in  both  actions ;  if  not*  the 
former  action  is  not  a  bar.         Id 

• 

6.  In  an  action  of  ejectment  plaintiff 
•  claimed  under  a  devise  fi*om  his 

father,  a  deed  from  himself  to  C, 
in  March,  1857,  and  a  i^econ^'eyance- 
fi-om  C.  in  July  16, 1869.    It  ap- 
peared that  a  former  action  was 
•  commenced  by  plaintiff,  after  his. 
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deed  to  C.  and  before  the  recon- 
veyance,  against  defendant,  one 
F.^  and  others.  What  the  original 
complaint  was  did  not  appear.  The 
defkult  of  defendant  and  F.  was 
entered  therein  July  6,  1869,  and 
by  an  ex  parte  order  the  summons 
and  complaint  were  amended  by 
striking  out  the  names  of  all  the 
defendants  therein  except  the  de- 
fendant hei*e  and  F.,  and  by  mak- 
ifig  the  complaint  one  in  ejectment, 
for  lands  including  the  premises 
claimed  in  this  action,  and  judg- 
ment was  thereupon  enter^ 
against  defendant  and  F.  for  the 
recovery  of  the  said  lands.  A  writ 
of  possession  was  issued,  and  on 
the  same  day  plaintiff  went  with 
the  sheriff  upon  the  lands,  to  be 
put  in  possession,  when  defendant 
and  two  other  persons  in  posses- 
sion of  part  of  tne  lands,  attorned 
in  writing  to  plaintiff,  and  the 
sheriff  made  return  that  he  had 
delivered  full  possesion  to  plain- 
tiff, which  i-etura  was  filed  July 
fourteenth.  On  July  twenty-sixth, 
an  order  was  made  vacating  and 
setting  aside  said  jndgment,  and 
re-instating  defendant  and  F.  In 
possession.  Held,  that  the  deed 
n*om  C.  to  plaintiff  was  not  void 
under  the  statute  agaiiist  cham- 
perty (1  R.  S  ,  730,  ^  147) :  1st.  As 
prior  to  its  date  plaintiff  had  been 
put  in  i>oase5sion  and  defendant 
had  attorned  to  him,  which  attorn- 
ment was  then  in  foi*ce ;  the  subse- 
Suent  vacation  of  the  judgment 
id  not  relate  back  so  as  to  make 
the  deed  void  on  the  ground  that 
defendant  was  then  holding  ad- 
versely. 2d.  Because  it  did  not 
appear  that  defendant  claimed 
under  any  specific  title  advei'se  to 
that  of  C.  Id. 

7.  Defendant  set  up  the  pendency 
of  the  foiTner  action  as  a  bar. 
ffeldf  untenable,  as  at  the  time  of 
bringing  the  fonner  action  the  title 
was  m  C,  and  the  subsequently 
acquired  title  of  plaintiff  from  C. 
could  not  avail  him  in  that  action, 
it  was,  therefore,  necessai-y  to  bring 
a  new  action  to  recover  upon  that 
title ;  that  although  if  the  plaintiff 
had  evidence  which  would  sustain 
the  first  action,  the  same  evidence 
might  entitle  him  to  i-ecover  in  the 
second,  the  evidence  upon  which 


he  relied  In  the  second  would  not 
sustain  the  first.  IcU 

8.  In  an  action  of  ejectment,  plain- 
tiff claimed  under  a  sheriff's  deed 
on  sale  on  execution  against  T.»' 
who  then  owned  the  legal  tiUe. 
Summary  proceedings  were  insti* 
tuted  to  remove  T.  and  defendant, 
which  resulted  in  an  adjudication 
in  favor  of  the  judnnent-creditor, 
and  a  warrant  of  removal  was 
issued.  T.  thereupon  took  a  lease 
of  the  premises,  and  defendant 
executed  a  contract,  whereby  he 
agreed  not  to  take  any  advanta«pe 
of  the  possesion  of  T.  under  the 
lease,  until  the  proceedings  were 
reversed.  The  judgment-creditor 
in  consequence  refrained  from  exe- 
cuting his  warrant.  Held,  that 
while  occupying  this  position  the 
defendant,  as  well  as  T.,  was. 
estopped  from  denying  plaintiff's 
title.    Territt  v.  Cowenhoven*    400^ 

9.  In  an  action  of  ejectment,  ^lain* 
tiffs  claimed  under  a  devise  in  the 
win  of  their  father  who  died  in 
1836.  The  devise  was  to  the  wifO' 
of  the  testator  for  life,  remainder 
to  plaintifis.  The  will  after  the 
death  of  the  testator  went  into  the 
possession  of  his  widow,  who  was 
named  therein  as  executrix.  Li 
1841  the  will  was  clandestinely 
taken  by  one  of  the  plaintiffii  and 
concealed  until  1855,  when  it  was 
pi-eeented  for  probate.  In  1841 
proceedings  were  instituted  in  the 
Court  of  Chancery  under  the  stat- 
ute to  sell  the  real  estate  in  ques- 
tion, all  of  the  heirs-at-law  or  the 
deceased  being  minors.  By  virtue 
of  an  order  in  such  proceedings 
the  interests  of  the  minors  in  the 
premises  were  sold  and  conveyed 
to  S.  in  1841,  who  was  a  purchaser 
in  ^ood  faith,  for  value,  without 
notice  of  the  will.  S.  and  his  suc- 
cessors in  interest  have  occupied, 
claiming  titie,  ranee  that  time* 
Defendant  claimed  under  said  deed 
to  S.  One  of  the  plaintiffs  became 
of  age  in  1844,  the  other  in  1847. 
Heidi  that  S.  acquired  a  good  title, 
which  was  not  affected  by  the  de- 
vise ;  that  the  case  was  not  af- 
fected by  the  exception  in  said 
provision  of  the  Revised  8tatutpfl, 
providing,  that  where  the  devisee 
IS  a  minor,  the  limitation  c'  :.I!  n<)t 
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commence  to  ran  nntil  one  year 
alter  he  becomes  of  age,  aa  more 
than  five  years  had  run  after  plain- 
tifis  became  of  a^,  before  the 
vill  was  pi*oducea  for  probate; 
and  that  the  exception  above  speci- 
fied in  case  of  conceahnent,  had 
no  application.    Cole  v    Ghmrlay, 

528 


ELECTION  OF  OFFICERS. 


1.  The  provisions  of  the  act  of  1872, 
**  to  regulate  elections  in  the  city 
of  Brooklyn  "  (}}  12, 13,  chap.  575, 
Laws  of  1872),  providing  for  pre- 
serving the  ballots,  ai*e  germane 
to  the  sabject  expressea  in  the 
Htle;  their  incoiporation  in  the 
act,  therefore,  does  not  render  it 
violative  of  the  provision  of  the 
State  constitution,  declaring'  that 
no  private  or  local  bill  shall  em- 
brace more  than  one  subject ;  and 
tiiat  shall  be  expressed  in  the 
title.  (Art.  3,  §  16.)  People  ex 
ret.  Lailey  v.  Livingston,  279 

2.  The  provision  of  said  act  (}  13), 
requiring  the  boai*d  of  canvassei*s 
to  deposit  the  ballot-boxes  in  the 
department  of  police,  does  not 
require  the  canvassers  pei-sonally 
to  carry  the  boxes  to  the  police 
department,  nor  does  it  require 
the  boxes  to  be  deposited  at  police 
headquarters  \  a  delivery  of  the 
boxes  by  the  canvaRsera  to  police 
officers  assigned  for  that  purpose, 
and  a  deposit  of  said  boxes  by 
such  officers  in  the  precinct  sta- 

,  tion-houses,  is  a  substantial  com- 
pliance with  the  pi*Ovision.        Id. 

8.  The  provision  requiring,  that 
after  the  canvass  is  completed  and 
the  ballots  returned  to  the  boxes, 
said  boxes  shall  be  "securely 
sealed  up  by  the  canvassers,"  con- 
templates that  the  boxes  shall  be 
so  sealed  that  they  cannot  be 
opened  without  bi*eaking  the  seal- 
ing. Id. 

4.  "Where  the  inspectors  sealed  the 
apertures  to  the  boxes,  thi-ough 
which  the  ballots  wei*e  inserted, 
and  the  canvasser  did  not  remove 
these  seals,  bat  delivered  the 
boxes  to  the  police  department 
without  further  sealing,  heldf  that 


this  was  ziot  a  compliance  with 
the  act  Id. 

6.  But,  held,  that  this  provision  wafl 
directory  only^  ana  where  it  is 
proved  satisfactorily  that  the  boxes 
had  been  kept  *'  undisturbed  and 
inviolate,"  tne  onussion  of  tfaie 
canvassers  to  seal  up  the  boxesy 
as  contemplated,  does  not  render 
the  ballote  inadmissible  as  evi- 
dence. Id* 

6.  The  burden  of  proofs  however* 
is  upon  a  party  pro<lucing  the 
ballot-boxes  to  show  to  the  satis- 
faction of  a  Jury  that  thcv  have 
been  kept  undisturbed  ancf  invio- 
late ;  it  is  not  sufficient  that  a 
mere  probability  of  security  is 
prove<C  the  fact  must  be  shown 
with  a  reasonable  degree  of  cer- 
tainty. Id* 

7  The  use  of  the  ballots  so  pre- 
served, as  evidence,  is  not  limited 
to  cases  of  city  oflicers  merely, 
they  are  admissible  as  well  in  cases 
of  other  officers  voted  for  in  the 
city  of  Brooklyn.  Id, 

8.  In  an  action  of  (j'ttOiMxrranto  where- 
in the  ballot-boxes  were  produced 
and  the  ballots  received  in  evi- 
dence to  impeach  the  accuracy  of 
the  returns  of  the  inspectors  of 
election,  and  whei'ein  it  appeared 
that  the  boxes  had  not  been  sealed 
up  by  the  canvassers,  and  had 
been  kept  insecurely,  so  that  the 
question  whether  the  ballots  were 
the  identical  ones  voted  was  one 
of  fact  for  the  jury,  the  court  in- 
structed the  jui*y,  in  substance, 
that  to  justify  their  rejection,  it 
must  api^ear  affirmatively  by 
dii'ect  evidence,  or  from  drcnm- 
stances,  that  the  boxes  had  been 
tampered  with,  held,  error,  and 
that  the  error  was  fatul  to  the 
judgment.  Id* 

ELECTION  OF  REMEDIES. 
8ee  Rbmrdibb. 

EMINENT  DOMAIN. 

1.  In  proceedings  under  the  provis- 
ions of  the  i*ailroad  act  (suod.  6,  } 
28,  chap.  140,  Laws  of  1850)  by  one 
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railroad  company  to  acquire  the 
rifi^ht  to  croas  the  railroail  of  an- 
otner  company,  the  petition  was 
verified  by  one  etyling  himself  the 
consulting  engineer  of  the  petition- 
ing company;  it  did  not  appeal' 
that  he  was  an  officer  of  said  com> 
pany;  the  other  company  answei'ei 
the  petition  on  the  merits  and 
went  to  a  hearing  on  the  petition 
and  answer;  it  did  not  appear 
that  any  objection  was  made  as 
to  the  verification.  Held,  that  it 
was  too  late  to  raise  the  objection 
on  appeal  to  this  court ;  that  by 
omitting  to  rai^te  it  below,  it  was 
waived.  (Danforth,  J.,  dissent- 
ing )  In  re  B,  H,  T.  and  W,  M. 
jR.  a>.  64 

2.  A  defect  in  the  verification  of  the 
petition  is  not  a  juidsdictional  de- 
fect.    (Danfobth,  J.,  dissenting.) 

Id. 

8.  The  petition  alleged  the  inability 
of  the  two  companies  to  agree 
upon  the  points  and  manner  of 
crossing,  and  the  compensation  to 
be  made  therefor ;  this  was  not 
denied  in  the  answer,  and  there 
was  no  offer  to  disprove  it.  Held, 
that  proof  thereof  was  not  re- 
quirea  to  be  given  by  the  peti- 
tioner. Id. 

4.  In  such  proceedings  proof  is  not 
requiiHid  on  the  part  of  the  peti- 
tioner as  to  allegations  of  the  peti- 
tion not  put  in  issue.  Id. 

5.  Said  act  authorizes  more  than  one 
crossing  by  a  railroad  conypany  of 
the  ti*ack  of  anctber  road.         Id, 

6.  The  fact  that  the  road  of  the  peti- 
tiomng  conii-umy,  at  some  i>oints,  is 
paniUel  with  the  road  sought  to 
be  crossed,  does  not  exclude  said 
comi)any  from  the  provisions  of 
the  act.  Id. 

7.  The  points  of  crossing  are  not 
necessarily  fixed  by  the  notice  of 
the  location  of  the  new  road,  and 
the  failure  of  the  company,  whose 
roail  is  pought  to  be  ci-ossed,  to 
object  within  fifteen  days.  The 
^neral  provisions  of  the  statute 
m  regam  to  such  location,  and  the 
right  of  pi*operty  owners  to  object, 
are  not  applicable.  Id. 


8.  Objections  to  the  proposed  points 
of  ci'ossing,  on  the  eround  that 
ihey  interfere  with  lands  of  the 
old  company,  aU*eady  appi*opri- 
ated  for  stations,  etc.,  are  not 
proper  to  be  raised  on  application 
lor  the  appointment  of  commia- 
sionei's;  they  are  matters  to  be 
considei*ed  by  the  commissioners. 

Id. 

9.  It  seemSt  that  said  act  does  not 
authorize  the  invasion  of  lands  or 
building  ali'eady  appropriated  to 
railroad  uses  which,  in  their  na- 
turo,  require  an  exclusive  occupa- 
tion, or  which  would  Ikj  materially 
impaired  by  subjecting  the  land 
to  the  new  use.  Id. 

10.  Under  the  provision  of  the  rail- 
road act  (sub.  6,  {  28,  chap.  140, 
Laws  of  18C0),  authorizing  pro- 
ceedings by  one  I'ailroad  com- 
pany to  acquire  the  right  to  cross 
the  raili'oad  of  another  company, 
an  attempt  to  agi*ee  with  such 
other  company  as  to  the  points 
and  manner  of  crossing,  and  as  to 
the  amount  of  compensation,  is  & 
condition  pi'ecedent  to  the  auth6r- 
ity  of  the  court  to  apjwint  com- 
missioners; and  unless  this  is 
averrod  in  the  petition,  there  is  no 
jurisdiction.  In  re  B.  H,  T.  and 
W.  B.  n.  Co.  6» 

11.  Where  one  railroad  company 
has  leased  the  road  of  another, 
such  lessee  is  a  neceseary  party 
to  a  pix)ceeding,  under  said  pro- 
vision, by  a  thinl  company,  to  ac- 
quii'e  the  right  to  cross  the  leased 
road;  ic  may  voluntarily  agree 
with  the  petitioner  in  respect  ta 
the  crossing,  and  such  agreement, 
while  not  binding  upon  the  lessor, 
in  respect  to  its  interests  as  rever- 
sioner, binds  the  interests  of  tl^e 
lessee.  Id. 

12.  In  such  case  it  is  not  essential 
that  one  proceeding  shall  embrace 
all  the  parties ;  it  will  only  affect 
the  pariies  bi-ought  in,  and  where 
the  lessiie  is  alone  made  a  party, 
the  estate  in  reversion  will  not  oe 
affected.  Id. 

13.  "Where,  therefore,  such  proceed- 
ings were  instituted  nominally 
against  both  lessor  and  lessee,  bnt 


678 


INDEX. 


the  petition  contained  no  allegfa- 
ilons  of  an  attempt  to  agree  with 
the  lessor  as  to  the  points  or  man- 
ner of  c]*0Bsing  or  compensation, 
but  did  contain  Buch  allegations  as 
to  the  lessee,  lield,  that  an  oi-der 
granting  the  prayer  of  the  petition 
was  proper,  so  far  as  it  provided 
for  the  appointment  of  commis- 
sionei's,  as  against  the  lessee,  but 
was  erroneous  so  far  as  it  affected 
the  lessor.  Id* 

14.  It  is  within  the  power  of  the 
Legislature,  in  authorizing  land  to 
be  condemned  for  a  public  use 
which  may  be  pennanent,  to  de- 
termine what  estate  therein  shall 
be  taken,  and  to  authonze  the  tak- 
ing of  a  fee  or  any  less  estate  m 
its  discretion.  8weet  v.  Buff,,  N, 
Y.  and  Phil,  H,  R,  Co.  2yj 

15.  A  fee  maybe  taken,  although 
the  public  use  for  which  the  land 
is  to  be  taken  is  special  and  not  of 
necessity  permanent  or  perpetual. 

Id. 

16.  'Where  a  statute  authorizes  the 
taking  of  a  fee  it  cannot  be  held 
invalid,  or  that  an  easement  only 
was  acquired  thereunder,  on  the 
ground  that  an  exiseraent  only  was 
required  to  accomplish  the  purpose 
in  view.  Id, 

17.  The  act  entitled,  "an  act  au- 
thorizing the  common  council  of 
the  city  of  Buffalo  to  lay  out  a 
public  gi'ound  for  the  purpose  of 
maintaining  and  protecting  a  sea- 
wall or  breakwater  along  tne  shore 
or  margin  of  Lake  £iie  "  (chap. 
547,  Laws  of  1864),  authorized  the 
taking  of  a  fee  in  lands  requii'ed 
for   the   purpose  specified ;    and 

I  under  proceedings  for  that  pur- 
pose taken  as  prescribed  by  the 
act  which  gave  to  the  city  all  the 
interest  authorized  by  the  act*  it 
acquired  an  absolute  fee.  Id, 

18.  The  fact  that  the  particular  pur- 
pose for  which  .the  land  was  to  be 
taken  is  expressed  in  the* title  and 
in  the  act  does  not  qualify  the  es- 
tate taken ;  the  purj>ose  so  declA^r- 
ed  simply  i-egnlates  and  defines 
the  use  for  which  the  land  shall  be 
held.  Id, 


19.  The  said  act  does  not  conflict 
with  the  provision  of  the  State  con- 
stitution (art.  8,  $  16)  declaring 
that  a  piivate  or  local  act  shall  in- 
clude but  one  subject,  which  shall 
be  expressed  in  its  title.  Id. 


EQUITABLE  CONVERSION. 

1.  Where  a  will  dii'ects  real  estate 
to  be  converted  into  money,  and 
the  proceeds  distributed,  the  par- 
ties entitled  thei'eto  may,  if  of 
lawful  age,  and  if  the  rights  of 
others  will  not  be  affected,  elect  to 
take  the  lands  and  prevent  the  act- 
ual convei-sion  thei*eof  into  per- 
sonalty.  Fretitice  v.  Janssen.  478 

2.  No  distinct  or  positive  act  is  re- 
quired ;  a  slight  expression  of  in- 
tent will  bo  considered  sufficient 
to  show  an  election.  Id. 

3.  Where  a  testator  authorizes  his 
executoi*s  to  sell  real  estate,  and  it 
is  apparent  from  the  general  pro- 
visions of  the  will  that  he  intended 
a  sale,  the  doctHne  of  equitable 
convei'sion  applies,  although  the 
power  of  sale  is  not  in  terms  im- 
perative.   Power  v.  CoBsidy.    608 


EQUITY. 
/See  Cangbllatiok  of  WBinmr  Iv« 

SlnDMENT. 
IirJDKCTIOKy 

^  ERROR  (WRIT  OF) 

1.  A  writ  of  error  in  a  criminal  case 
brings  up  for  I'eview  only  ques- 
tions of  law  liaised  by  exceptions 
pi-operly  taken  upon  tnal.  E^ghmy 
v.  People.  546 

2.  No  exception  lies  to  a  refusal  to 
postpone  a  criminal  trial  by  reason 
of  the.  absence  of  witnesses.     Id, 

ESTOPPEL. 

1.  In  an  action  of  ejectment,  plain- 
tiff claimed  under  a  sheriff's  deed 
on  sale  on  execution  against  T. 
who  then  owned  the  legal  title. 
Summary  pi'oceedings  wei*e  insti- 
tuted to  remove  T.  and  defendant. 
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which  resulted  in  an  adjudication 
in  favor  of  the  judpiment-creditor, 
and  a  warrant  oi  removal  was 
issued.  T.  thereupon  took  a  lease 
of  the  premises,  and  defendant 
executed  a  contract,  whei»eby  he 
he  ag'i'eoii  not  to  take  any  ativan- 
tsLge  of  the  possession  of  T.  under 
the  lease,  until  the  proceedings 
wei-e  i-evei-sed.  The  judgment- 
creditor  in  consequence  i*eti*ained 
fi-om  u  \  ecuting  his  waiTan  t .  Heldf 
that  while  occupying  this  position 
the  defendant,  as  well  as  T.,  was 
estopped  from  denying  plaintiff's 
title.     Territt  v.  Oyio&ihfioen.    400 

2.  A  fact,  admitted  hy  a  municipal 
corpoitition  thi-ough  its  officer  duly 
and  piH)i>erly  acting  within  the 
scope  of  his  authority,  is  evidence 
against  it ;  and  cannot  l)e  with- 
di*Awn  to  the  prejudice  of  one  who 
in  nUiance  upon  it  has  changed 
his  position  in  i*espect  to  the  mat- 
ter affected  thereby.  Camen  v. 
Mayor,  etc.  511 

8«  The  doctrine  of  estopjiel  applies 
in  such  case  to  a  corporation  as 
well  as  to  an  individual.  Id. 

4.  An  estoppel  by  judgment  in  a 
foi*mer  action  arises  when  the  same 
matter  was  at  issue  therein,  and 
was  either  litigated  by  the  parties 
and  dctermine<l,  or  it  might  have 
been  litigated  and  a  decision  had 
upon  it.    Smith  v.  tSmith,         634 

5t  It  is  not  necessary  that  it  shall 
appear  by  the  recortl  of  the  prior 
suit  that  the  particular  conti'ovei'sy 
souj^-ht  to  be  pinicluded  was  then 
necessarily  tried  and  determined ; 
it  is  suffident  if  there  might  have 
been  jud^ijrnent  in  the  fii^st  action 
for  the  same  cause  alleged  in  the 
second.  Id, 

6.  An  estoppel  by  a  former  action, 
effectual  as  between  the  parties, 
arises  also  in  favor  of  or  against 
those  in  privity  with  them.        Id, 

"7.  Whether  the  matter  might  have 
been  tried  in  the  former  action 
must  appear  from  the  record ;  if  it 
does  80  appear,  oral  testimony  is 
competent  in  the  second  action  to 
show  that  it  was  litigated,  passed 
xiponand  determined.  Id, 


WTien    mortgagor    estopped 

from  guestianing  validity  of  nnort- 
gage, 

JSee  Best  v.  Thiel  15 


Aecommodation  indorser  of 


note  payable  to  order  of  payee  arid 
negotiated  by  him  without  indorse* 
ineiitt  as  against  bomb  fide  holder ^ 
estopped  from  denying  knowledge  of 
fonn  of  note, 
See  Irving  Nat.  Bk,  v  Ally.     536 

S^ie  FoBMBB  AnjunicATioir. 


EVIDENCE. 

1.  In  an  action  upon  an  account  for 
goods  sold  and  delivered,  defend- 
ant's son  J.,  who  pui'chased  the 
goods  on  defendant's  account  after 
testifying  as  a  witness  for  plaintiff 
that  the  principal  articles  of  cloth- 
ing and  groceries  for  himself  and 
family  were  obtained  of  plaintiff^ 
that  he  often  went  himself  and 
sent  others  to  plaintiff's  store  for 
goods,  was  asked  and  permitted 
to  state  under  objeetion  and  ex- 
ception, the  quantity  and  amount 
of  articles  thus  purchased  of  plain- 
tiff. Held^  no  enx)r.  Qreen  v. 
JJisbrow,  2 

2.  Plaintiff,  after  proof  that  defend- 
ant looked  over  and  examined  the 
account  upon  his  books,  oilered  in 
evidence  a  paper  proved  to  be  a 
statement  of  the  account  so  exam- 
ined; it  was  objected  to  on  the 
ground  that  the  account  had  not 
been  sufficiently  proved ;  no  objec- 
tion was  made  because  of  the  non- 
pi*oduction  of  the  books.  The 
objection  was  ovennilcd  and  the 
Bt«atement  received.  Meld,  no 
error.  Id. 

3.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  K.,  plaintiff's  intestate^ 
upon  the  cross-examination  of  S.^ 
a  witness  for  plaintiff,  who  had 
given  mateiial  testimony  for  him, 
and  who  had  been  in  defendant's 
employ,  he  was  asked  if  he  was 
discharged  for  inefficiency  and 
drunkenness ;  if  he  was  discparp^d 
at  all;  and  if  O.,  his  *' immediate 
boss,"  did  not  assign  these  reasons 
for  discharging  him,  to  all  of  which 
he  answei-^  "  No.*'  0.  was  called 
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by  defendant's  counsel,  who  offered 
to  prove  by  him,  that  he  became 
awai*e  that  8.  was  in  the  habit  of 
beinf  intoxicated,  and  neglected 
his  duty,  and  that  he  was  dis- 
charged for  that  reason.  This  was 
excluded.  Held,  no  error;  that 
the  fact  of  his  discharge  was  im- 
material; that  if  the  discharge 
was  for  inefficiency  or  4i'unken- 
ness,  this  could  not  be  proved  by 
way  of  impeachment,  and  was 
matter  collateral  to  the  issue,  as 
to  which  the  answers  of  S.  were 
conclusive ;  that  if  such  grounds 
for  the  dischai^ge  were  communi- 
cated to  S.9  it  might  lay  the  foim- 
dation  of  an  inquiiy  as  to  his  feel- 
ings toward  defendant;  but  ns 
defendant  did  not  offer  to  show 
this,  and  as  it  was  not  disclosed 
on  the  trial  that  the  offer  wa^  to 
show  a  hostUe  feeling,  the  q uestion 
could  not  be  presented  here. 
Kirkpatrick  v.  N>  Y,  C,  and  JI. 
R,  R,  R.  Co.  240 

4.  Plaintiff,  who  had  invented  an 
improved  cotton  gin,  and  had  ap- 
plied for  letters  patent  therefor, 
contracted  to  sell  the  same  to  de- 
fendants, and  to  assign  the  letters 
patent  when  obtained,  for  a  sum 
specified;  the  conti*act  contained 
a  warranty  that  said  cotton  gin 
would  "  be  equal  in  all  respects  to 
the  best  saw  gin  then  in  use.''  In 
an  action  upon  the  contract, 
wherein  defendant  setup  a  breach 
of  the  warranty  as  a  defense,  /^cZd, 
that  the  testimony  of  men,  compe- 
tent fi'om  education  and  experi- 
ence to  express  an  opinion  as  to 
whether  plaintiff's  invention  was 
in  fact  equal  to  the  best  saw  giris, 
was  competent ;  that  the  inqujry 
related  to  a  matter  which  was  not 
the  subject  of  general  knowledge 
but  which  depended  on  facts,  from 
their  nature  difficult  if  not  impos- 
sible to  be  testified  to,  and  it  could 
only  be  answered  by  one  having 
peculiar  knowledge  and  skill  in 
the  use  of  this  and  other  machines. 
Scattergoody,  Wood.  263 

5.  Plaintiff  having  given  evidence  as 
to  the  comparative  merits  of  this 
and  other  machines,  hdd,  that  he 
could  not  object  to  the  giving  of 
similar  evidence  on  behalf  of  de- 
fendant. Id. 


6.  The  declarations  of  a  sole  admin- 
istrator or  executor,  made,  when 
not  acting  in  the  discharge  of  his 
duties,  to  third  parties  having  no 
interest  in  or  connection  wim  a 
claim  l)elonging  to  the  estate,  are 
not  evidence  against  him  in  an 
action  brought  by  him  in  his  rep- 
rest»ntative  capacity  ujwn  such 
claim.     Church  v.  Howard       416 

7.  In  an  action,  by  an  administrator^ 
upon  a  i^romissory  note,  signed  by 
11.  as  Buit^ty,  the  defense  was  thai 
the  note  had  l>een  altered,  without 
defendant's  consent.  A  witness 
called  for  the  defense  was  asked 
to  state  a  conversiition  between 
her  and  plaintiff,  after  the  death 
of  the  intestate,  in  relation  to  the 
note.  This  was  objected  to  on  the 
ground  that  the  declarations  of  the 
administrator  were  not  evidence 
against  the  payee  of  the  note.  The 
objection  was  overrule<i,  and  the 
witness  answered,  in '  substance, 
that  plaintiff  stated  he  ei*ased  a 
clause  in  the  note,  at  the  request 
of  the  deceased.  Plaintiff  was  not, 
at  the  time  of  the  convei'Sfition^ 
doing  any  business  in  connection 
with  the  estate,  and  the  witness 
had  no  conneciion  with  or  interest 
in  the  note.  Held,  error ;  and 
that  the  objection  was  sufficient  to 
present  the  point  as  to  the  compe- 
tency of  such  admissions.  Id, 

8.  P.,  the  maker  of  the  note  for 
whom  H.  signed  as  surety,  who 
was  a  pai*ty  defendant,  but  wha 
did  not  answer,  as  a  witness  for  the 
defense,  was  permitted  to  testify 
to  pei-soual  transactions  between 
himself  and  the  intestate.  Hddf 
error,  that  the  witness  was  "a 
pei*son  interested  in  the  event," 
within  the  meaning  of  section  829 
of  the  Code  of  Civil  Pi-ocedure, 
and  was,  therefore,  incompetent; 
also,  held,  that  the  fact  that  plain- 
tiff subsequently  testified  as  to  the 
facts  swom  to  by  F.  did  not  cure 
the  error.  Id. 

I  9.  Another  defense  was  the  statute 
of  limitations.  H.,  as  a  witness  in 
his  own  behalf,  was  asked  whether 
he  had  any  interest  in  the  note, 
or  derived  any  benefit  fi-om  it. 
This  was  objected  to  on  the  gix>und 
of  the  incompetency  of  the  witnesa 
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Tinder  said  section.  The  objection 
was  overruled.  H«  answered  that 
he  had  not ;  that  he  was  an  accom- 
modation maker,  and  had  never 
paid  any  intei-est  on  the  note,  or 
authorized  or  directed  it  to  be 
paid,  01*  knew  that  any  had  been 
,  paid.  Heldy  eiTor,  that  the  whole 
testimony  was  responave  to  the 
questions  put,  and  all  of  it  was 
incompetent.  Id. 

10.  H.  was  permitted  to  testify,  un- 
der objection,  that  F.  told  him  his 
name  nad  been  taken  off  the  note, 
and  that  the  intestate  said  she 
would  see  his  name  was  taken  off. 
HeLdy  error.  Id. 

11.  So,  also,  hdd^  as  to  evidence  of 
H.  to  the  effect  that  he  did  not 
suppose  he  was  on  the  note,  and 
that  if  he  had  known  it  he  could 
have  obtained  security  from  F. 
before  his  failure.  Id. 

12.  Also,  heid^  that  the  fact  that  the 
case  was  submitted  to  the  jury  on 
the  sole  question  as  to  the  altera- 
tion of  the  note,  did  not  remsdy 
the  error.  Id. 

13.  The  prisoner  was  accused  of 
having  caused  the  death  of  W., 
the  deceased,  by  poison.  A  phy- 
sician who  was  called  to  see  W. 
when  sick  from  the  poison,  and 
who  examined  and  prescribed  for 
him,  as  a  witness  for  the  prosecu- 
tion was  asked  to  state  the  condi- 
tion in  which  he  found  W.  at  that 
time,  both  from  his  own  observa- 
tion and  what  W.  told  him ;  this 
was  objected  to  on  the  ground  that 
the  evidence  was  prohibited  by  the 
statute  (Co<le  of  Civil  Procedure, 
$  834).  The  court  overruled  the 
objection,  and  the  witness  stated 
what  he  learned  from  his  own  ex- 
amination of  W.,  ma<ie  in  the  pi'es- 
ence  of  W.'s  wife  and  the  prisoner, 
and  from  their  statements.  There 
was  nothing-  of  a  confidential  na- 
tuj*e  in  anything  he  so  learned. 
Held,  that  the  evidence  was  com- 
petent.    Pierson  v.  People.       424 

14.  After  evidence  had  been  given 
on  the  part  of  the  People  showing 
an  intima^'y  between  Mre.  W.  and 
the  prisoner,  who  was  a  married 
man,  before  and  after  the  d*mfh 
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of  W.,  and  that  the  prisoner  dis- 
appeared from  his  home  February 
10,  1877,  eleven  days  after  the 
death  of  W.,  the  prosecution  called 
B.,  a  clergyman  who  resided  in 
Michigan;  he  testified  that  the 
pidsoner  called  at  his  residence 
with  Mrs.  W.,  February  2G,  1877. 
The  witness  was  then  asked  to 
state  what  took  place  between  him 
and  them  at  that  time ;  this  was 
objected  to,  and  the  objection  over- 
ruled. The  witness  answensd,  in 
substance,  that  he  married  them, 
after  the  prisoner  had,  under  oath, 
stated  that  there  was  no  legfal  ob* 
jection  to  his  being  married.  Hdd, 
that  the  evidence  was  comi^etent 
as  showing  motive,  although  it 
tended  to  prove  another  crime 
than  that  charged  in  the  indict-^ 
ment.  Id* 

15.  In  an  action  upon  a  "^/olicy  of  fire 
insurance,  it  appealed  that  when 
the  issuing  of  the  policy  was  re- 
ported to  defendant  by  its  agents 
it  at  once  notified  him  to  cancel 
the  policy,  unless  the  "average 
clause  "  was  inserted ;  this  notice 
did  not  reach  the  agent  until  after 
the  firo.  On  the  trial  defendant's 
counsel  asked  one  of  its  witnesses 
whether  *'  an  average  clause  in  a 
policy  is  favorable  or  unfavorable 
to  an  insurance  company."  This 
was  objected  to  and  excluded. 
Held,  no  error.  Standard  Oil  Co, 
y.  Amazon  Ins.  Co.  506 

16.  Upon  trial  of  indictment  for  per- 
jury, the  testimony  of  the  prisoner, 
which  was  alleged  to  be  raise,  was 
to  the  effect  that  one  A.  had  told 
him  that  he  had  took  charge  of  all 
of  the  papera  of  £.  after  his  de- 
cease, and  in  moving  them  lost  his 
will ;  that  he  had  requested  A.  to 
make  an  affidavit  of  such  fact, 
which  he  did.  llie  pi*06ocution 
was  allowed  to  prove,  under  ob- 
jection and  exception,  that  the 
testator  in  his  life-time  burned  a 

Saper  I'esembling  the  will,  he 
eclaring  at  the  time  that  it  was 
his  will,  and  stating  its  provisions 
and  his  reason  for  destroying  it. 
Held,  no  eiTOr;  that  the  declara- 
tions were  competent,  as  part  of 
the  res  gesUs.    Bighmy  v.  People. 

547 

86 


682 


INDEX. 


VL  But,  Tuld,  that  e\ddence  of  de- 
darations  of  the  deceased,  made 
after  the  alleged  destruction  of  the 
will,  were  incomx)etent.  Id, 

18.  Also,  Tield,  that  it  was  competent 
for  the  prosecution  to  show  tliat 
when  A.  sigTied  the  affidavit,swoni 
to  by  him,  he  was  imix)se(i  upon 
by  the  pj'isoner,  he  substituting*  it 
for  another  A.  had  heard  read, 
which  did  not  contain  the  claur>c 
in  question.  Id. 

19.  Also,  held,  that  the  judgment- 
roll  in  the  civil  action  was  compe- 
tent evidence.  Id. 

"20.  Upon  the  trial  of  an  indictment 
for  assault  and  battery,  the  olTcnce 
was  alleg«<l  to  have  been  commit- 
ted during  an  alfray  at  a  town 
meeting ;  one  of  the  witnesses  for 
the  jjiiaoner  was  asked  on  cross- 
examination  whether  he  had  been 
indicted,  for  assault  and  battery, 
committed  on  that  day,  this  was 
objected  to,  objection  overruled, 
and  the  witness  answered  "yes," 
held,  that  it  was  a  fair  inference 
that  the  witness  was  indicted  as 
one  of  the  participants  in  the 
affray;  and  that  the  question  was 
comj)etent  to  show  the  potiition  he 
occux)ie(l,  in  respect  to  the  con- 
trovei-sy,  out  of  which  the  affray' 
ai'ose,  and  his  interest  in  the  liti- 
gation, and  as  showing  prejudice 
or  bias.     Hyan  v.  People.         593 

"Si,  It  seeins,  that  the  mere  fact  that 
a  witness  has  been  indicted,  can- 
not legitimately  tend  to  discredit 
him  or  impeach  his  moral  chai*ac- 
ter,  and  that  evidence  thereof  is 
therefore  incompetent ;  (Folgbu 
and  £a.rl,  JJ.,  dissenting,  and 
holding  that  the  allowance  of  ques- 
tions on  cross-examination  of  a 
witness,  as  to  his  ha\ing  been  in- 
dicted, are  in  the  discretion  of  th(! 
court).  Id. 

52.  One  of  the  witnesses  for  the  pros- 
ecution, when  a«ked  what  he  saw 
of  the  occuri*ence,  answej*ed  among 
other  things,  '*  I  should  judge  h(3 
(the  complainant)  struck  a  stone," 
thia  was  on  motion  sti-uck  out, 
held,  no  error,  as  it  was  not  re- 
sponsive to  the  question,  and  was 
A  conjecture,  not  knowledge      Id 


23.  Also,  Tield,  that  evidence  that  the 
pnsoner  made  an  eCTort  to  keep  out 
of  the  way  of  the  sheriff  was  com 
peteat.  Id 

24.  It  seems,  however,  that  such  evi- 
dence is  very  slight,  if  any  evi- 
dence of  guilt.  Id, 

25.  Where  a  party  was  called  as  a 
witness  by  the  adverse  party  and. 
was  examined  as  to  a  transaction 
with  a  deceased  party  in  I'efer- 
ence  to  which  he  woulil  have  been 
precluded  from  testifying  in  his 
own  behalf  under  the  Coi le  of  Pro- 
cedure (§  399),  held,  that  the  wit- 
ness was  entitled,  upon  cross-ex- 
amination, to  explain  his  testimony, 
and  to  state  the  wliole  transaction. 
Merritt  v.  Campbell,  625 

26.  "Where  the  deposition  of  a  party, 
taken  before  trial,  is  read  thei-eon 
without  objection,  he  is  not  there- 
by precluded  from  bciiij  examined 
on  trial.  Mlsland  v.  Loynton.  630 

27.  Where  evidence  which  is  entire- 
ly collateral  is  drawn  out  on  cross- 
examination,  it  cannot  be  contra- 
dicted. Id. 

28.  The  admisBions  of  a  witness  out 
of  court  are  not  competent  evi- 
dence to  prove  his  interest  in  the 
litigation.  Id. 

In  an  action  agairist  a  rail- 
road company  for  Tiegligently  causing 
the  death  of  a  persoji,  evidence  on  the 
part  of  Vie  defendant  that  the  de- 
ceased had  an  insurance  on  his  life,  is 
incmnpetent. 

See  Kellogg  v.  iV".  T.  C.  and  H.  R. 
R.  R.  Co  73 

Admissibility   of  ballots   as 

evidence  under  the  ait  regtdating 
elections  in  the  city  of  'Brooklyn 
(chap  575,  Laws  of  187:i). 

See  People  ex  rtl,  Dailey  v.  Idv- 
ingston,  279 

Admissibility  of  other  writ- 

inr/s  for  the  jyurj^ose  of  comparison 
v'llh  writhigs  whose  genuineness  is 
d'uqnited,  and  of  evidence  in  regard 
thcriix). 

See  Merritt  v.   Campbell  (Mem). 
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EXCEPnONS. 

1*  In  the  absence  of  any  motion  or 
tuctf  on  the  part  of  a  defendant, 
upon  the  trial  of  an  action  from 
wnich  an  assent  to  a  decision  of 
the  case  by  the  court,  and  a  waiver 
of  the  rig-ht  to  go  to  the  jury  may 
be  implied,  an  exception  to  a  direc- 
tion of  a  verdict  for  plaintiff  is 
Buflicient  to  present  the  point  on 
appeal  that  there  were  questions 
of  fact  for  the  jury ;  it  is  not  nec- 
essary to  request  the  submission 
of  any  such  foct.  ^rst  Nat. 
Bank  of  Spri-ngfield  v.  Darui,    108 

2.  It  is  not  essential,  in  an  exception 
to  a  portion  of  a  char^-e,  to  repeat 
the  language  excepted  to,  although 
this  is  strictly  the  more  accurate 
practice ;  it  is  sufficient  if  the  por- 
tion objected  to  is  pointed  out  with 
such  accuracy  that  there  can  be 
no  misapprehension  as  to  the  ap- 
plication of  the  exception.  People 
ex  reL  DaUey  v.  Livingston.       280 

3.  This  court  can  only  review  judg- 
ments and  gi*ant  new  trials  for 
eri-oi-s  of  law;  and  such  eiTora 
must  be  pointed  out  by  excep- 
tions taken  at  a  proper  time. 
/Standard  Oil  Co,  y.  Amazon  Inst. 
Co.  606 

4.  "Where,  therefore,  it  is  alleged 
that  a  verdict  is  pei'vei'se,  exces- 
^ve  in  amount,  and  contraiy  to 
the  law  and  the  evidence,  the  judg- 
ment entei-ed  thoi*eon  cannot  be 
reviewed  here  without  an  excep- 
tion. Id. 

5.  This  rule  has  not  been  changed 
by  the  pi-o vision  of  the  Code  of 
civil  Procedui-e  (5  999)  in  refer- 
ence to  the  grantinc^  of  a  new  trial 
by  the  judge  presiding  at  the  trial. 

Id. 

■6.  For  such  errors,  it  aeeins,  the 
General  Term  has  power  to  g^i'ant  a 
new  trial  in  its  discretion,  althouci'h 
no  exceptions  were  taken  on  the 
trial.  Id. 

7.  A  writ  of  error  in  a  criminal  case 
brings  up  for  review  only  questions 
of  law  raised  by  exceptions  pi*op- 
erly  taken  upon  trial.  Eighmy  v. 
People.  646 


8.  No  ezcexrtion  lies  to  a  refusal  to 
postpone  a  criminal  trial  by  reason 
of  the  absence  of  witnesses.     Id. 

Insufficiency  of,  to  raise  qwes^ 

tion  on  appeal. 
See  Hidimond  v.  iT.  F.  Ins.  Co. 
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EaoacuTORS    and    adminis- 
trators. 

1.  The  provisions  of  the  Revised 
SUtutes  (2  R.  S.,  88,  $}  34,  et  seq.) 
in  reference  to  publication  by  ex- 
ecutors and  administrators  of  no- 
tice to  those,  having  claims  against 
the  deceased,  to  exhibit  them,  and 
the  provision  (}  t^S)  limiting  the 
time  for  commencing  suits  upon 
claims  disputed  or  I'ejected,  in- 
clude claims  which  are  contingent^ 
as  weU  as  those  where  the  lia)  tility 
is  certain  and  fixed.     Comes  v. 

Wilkin.  129 

2.  PluntiffandB.,  defendant's  testa- 
tor, were  co-sureties  upon  an 
undertaking  given  on  appeal ;  the 
judgment  appealed  from  was  af- 
firmed July  5, 1873  ;  an  action  was 
commenced  against  plaintifl*  Au- 
gust 28, 1873 ;  judgment  was  per- 
fected therein  against  him  Sep- 
tember 17,  1873,  which  he  paid 
November  11,  1873.  Defendant 
obtained  an  order  for  the  publi- 
cation of  notice  to  creditors  Sep- 
tember 13,  1873,  and  such  notice 
was  on  that  day  published.  Plain- 
tiff served  upon  defendant  a  claim 
for  contribution,  April  15,  1874, 
which  was  immediately  rejected. 
This  action  upon  such  claim  was 
commenced  November  27,  1876 
Heldf  that  the  six  months  limita- 
tion, prescribed  in  said  statute, 
applied  to  the  claim  ;  that  the  fact 
that  the  first  publication  of  notice 
was  prior  to  the  establishment  of 
plaintiff's  liability  was  immaterial ; 
and  that  the  action  was  barred. 

Id. 

3.  Also,  heldf  that  an  omission  of  a 
middle  letter  in  the  name  of  the 
testator,  m  the  notice  published, 
wasimmateriul ;  and  that  this  was 
80,  a]thou<;h  there  was  a  )>erson 
living  of  the  same  name  as  that 
published,  as  the  law  I'ecognisea 
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but  one  Christian  luuney  and  as  it 
did  not  mislead.  Id, 

4.  Defendant,  in  May,  1874,  wrote  to 
plainlilTB  attorney,  offering  to 
submit  the  controversy  under  sec- 
tion 872  of  the  Code  oi  Procedure ; 
said  attorney  wri»te  a  letter  in 
March,  1876,  accepting  the  propo- 
sition, to  which  defendant  made 
no  reply.  Hddt  that  the  offer  was 
not  a  waiver  of  the  statute ;  that 
to  connlitute  a  waiver  the  offer 
should  have  been  accepted  within 
the  six  months,  and  this  followed 
by  an  actual  submission.  Id, 

6.  The  declarations  of  a  sole  adminis- 
trator  or  executor,  made,  when  not 
acting  in  the  dischai'ge  of  his 
duties,  to  thii*d  parties  having  no 
interest  in  or  connection  with  a 
claim  belonging  to  the  estate,  are 
not  evidence  against  him  in  an 
action  brought  by  him  in  his  rep- 
sentative  capacity  upon  such  claim. 
Chwrch  V.  Howard.  415 


EXECUTION. 

1.  Notwithstanding  a  levy  under  an 
execution  upon  his  pei-sonal  prop- 
erty, the  judgment  debtor  remains 
owner ;  and  can  convey  title,  sub- 
ject to  the  lien  created  by  the  exe- 
cution.  Mump?ier\,IiuAmare.  19 

S.  An  aFsignee  for  the  benefit  of 
creditora,  of  the  debtor,  acquires 
a  title  subject  to  such  lien,  good 
against  all  persons  until  the  assign- 
ment is  impeached  for  fraud.    Id. 

8.  Plaintiff's  entered  into  a  contract 
with  S.  &  G.,  bv  which  the  former 
agreed  to  malt  for  the  latter  25,000 
bushels  of  barley  from  October  1, 
1875,  to  June  1,  1870,  at  a  price 
specified.  Plaintiff's  were  to  pur- 
chase the  barley,  and  ship  the 
malt  when  directed  by  S.  AG., 
who  wei*e  to  have  the  increase. 
B.  &  G.  agi-eed  to  acce])t  plaintiffs' 
drafts  "in  payment  for  the  pur- 
chase of  the  barley,"  or  to  furnish 
satisfactorv  notes.  At  the  close  of 
each  month  plaintiffs  were  to  fur- 
nish a  statement  of  the  amount 
malted,  and  on  presentation  8.  & 
G.  af(i*eed  to  pay  the  price  for 
malting.    S.  &  G.  also  agreed  to 


pay  interest,  exchange  and  insur- 
ance on  the  barlev  and  malt  from 
the  time  the  barley  was  paid  for 
by  plaintiffs  until  the  malt  was  de- 
livered. Plaintiffs  were  author- 
ized to  retain  and  hold  as  security, 
after  June  firat,  a  sufficient  amount 
of  the  malt  to  pay  any  notes  or 
drafts  then  unpaid.  In  an  action 
for  malt  manufactured  under  the 
contract,  but  not  delivered  or  paid 
for,  which  had  been  levied  upon  by 
defendant  as  sheriff,  under  and  bv 
virtue  of  an  execution  against  S.  & 
G.,  held,  that  the  legal  titie  in  the 
malt  was  in  the  plainti£k  until  paid 
for,  and  that  S.  &  G.  had  no  levia- 
ble interest  therein.  TiUhUl  v. 
Boffart.  215 


EXPERTS. 

Plaintiff,  who  had  invented  an  im* 
pi*oved  cotton  gin,  and  had  ap- 
plied for  letters  patent  therefor, 
contracted  to  sell  the  same  to 
defendants,  and  to  assign  the  let- 
ters patent  when  obtained,  for  & 
sum  specified;  the  contract  con- 
tained a  warranty  that  said  cotton 
gin  would  <*  be  equal  in  all  respects 
to  the  best  saw  gin  then  in  use.** 
In  an  action  upon  the  conti-act^ 
wherein  defendant  set  up  a  breach 
of  the  wai'ranty  as  a  defense,  kddf 
that  the  testimony  of  men,  compe- 
tent fi'om  education  and  experi- 
ence to  express  an  opinion  as  to 
whether  plaintiff's  invention  was 
in  fact  equal  to  the  best  saw  gins, 
was  competent;  that  the  inqniiy 
related  to  a  matter  which  was  not 
the  subject  of  general  knowledge 
but  which  depended  on  facts,  fi-om 
their  nature  difficult  if  not  impos- 
sible to  be  testified  to,  and  it  could 
only  be  answered  by  one  having 
peculiar  knowledge  and  skUl  in 
the  use  of  this  and  other  machines. 
ScattergoodY,  Wood.  26ft 


FINDINGS  OP  LAW  AND  FACT. 

1.  In  a  case  tried  by  the  court,  a 
finding  of  fact,  without  evidence 
to  support  it,  if  excepted  to,  pre- 
sents a  question  of  law  subject  to 
review  in  this  court.  Sickles  v. 
Flanagan.  224 
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9,  To  reverse  the  condtudons  of  law 
of  a  referee  it  must  appear  from 
the  facts  found  that  they  are  erro- 
neous.    CoUendery,  Phelan,    866 

d.  To  sustain  an  exception  to  the  re- 
fusal of  a  i*efei*ee,  to  find  facts  as 
requested,  it  is  incumbent  upon 
the  party  to  show  that  the  mate- 
rial facts,  so  requested  to  be  found, 
were  established  by  uncontrovert- 
ed  evidence,  and  that  if  found  they 
would  have  affected  the  result. 
Stewart  v.  Moras.  629 

4.  No  question  can  be  raised  in  this 
court,  uiK)n  a  matter  of  fact,  in  a 
case  tiled  by  a  referee,  as  to  which 
no  facts  were  found  by  the  referee, 
or  requested  to  be  found.  Id. 


FIXTURES. 

WTien  question  whether  mor 

<shinery  is  a  fixture  or  personal  prop- 
erty,  wHl  not  he  detennined  on  mo- 
tion. 

See  M.  L.  Ins.  Co.  v.  BigUr.    568 


FORECLOSURE. 

1.  Defendant  A.  beine  the  owner  of 
certain  premises,  subject  to  a  mort- 
gage then  on  record,  sold  and  con- 
veyed a  portion  thereof  to  D.  and 
M.,  which,  as  stated  in  the  deed, 
was  "supposed  to  be  eighty 
acres,"  the  grantor  covenanting 
that  in  case  of  a  deficiency  she 
would  pay  therefor  at  the  rate  of 
thirty  dollars  per  acre  \  the  gran- 
tees, as  the  consideration  for  the 
conveyance,  assumed  and  agreed 
to  pay  the  whole  mortgage ;  sub- 
sequently, it  having  been  ascer- 
tained that  there  was  a  deficit  in 
quantity  of  the  land  conveyed,  A. 
executed  to  her  said  gi*antees  a 
writing  agreeing  that  she  would 
save  them  harmless,  to  the  amount 
of  ^73.32,  the  sum  agreed  to  be 
paid  for  such  deficit,  from  any 
claim  under  the  mortgage.  A. 
subsequently  conveyed  the  residue 
of  the  premises  to  other  parties, 
covenanting  that  the  same  was 
free  and  clear  of  all  incumbrances. 
In  an  action  to  foreclose  the  mort- 


gage, hMf  that  the  grantees  of 
sudi  residue  were  entiUed  to  no 
other  or  gi-eater  equities  than  those 
which  A.  had  at  the  time  she  con- 
veyed ;  that  the  residue  was  pre- 
sumably chargeable  in  equity  with 
the  payment  of  |^73.32  of  the 
mortgage,  and  the  portion  so  con- 
veyed to  D.  and  M.  was  charge- 
able with  the  balance;  that  the 
fact  that  the  covenant  of  D.  and 
M.  to  pay  the  mortgage  was  con- 
taine<l  in  a  deed  on  record  was  im- 
material; as  were  also  the  &cts 
that  the  agreement  of  A.  to  ;re-as- 
sume  the  amount  of  the  rebate  for 
the  deficiency,  was  not  on  record, 
and  that  the  grantees  of  the  resi- 
due had  no  notice  thereof.  Jndr- 
son  V.  Dado,  878 

2.  In  an  action  for  the  foreclosure  of 
a  mortgage,  after  judgment,  and 
a  sale  in  pursuance  thereof,  and 
while  awaiting  the  confirmation  of 
the  coui*t  for  the  payment  of  the 
purchase  money  and  the  delivery 
of  the  deed,  the  court  has  authority 
on  the  petition  of  the  purchaser  to 
restrain  the  mortgagor  from  com- 
mitting waste.  MH.  L.  Ins.  Co. 
V.  Bigler.      ,  668 

3.  The  petition  of  the  purchaser  in 
such  a  case  showed  that  the  mort- 
gagor was  thi*eatening  to  remove 
certain  machineiy  f]*om  a  mill 
upon  the  premises,  which  machin- 
ery the  petitioner  claimed  to  be 
part  of  the  realty.  Held,  that  an 
oinier  restraining  the  mortgagor 
from  removing  the  machinery  until 
the  confinnation  of  the  report  of 
sale  and  the  i*eceipt  of  the  deed  by 
the  purchaser  was  proper;  but 
that  it  was  not  necessary  to  ad- 
judge the  question  as  to  whether 
the  ai'ticles  of  machinery  were  fiz- 
tui*es  passing  with  the  land  ;  that 
this  was  a  question  which  should 
not  be  acljudged  summarily  on  a 
motion.  Leave  thei^.foi*e  granted 
to  either  party  to  bring  an  action 
to  determine  that  question.       Id, 

As  to  sale  by  cofnmissioner  for 

loaningmoneys  of  the  United  States. 
See  Thompson  v.  Loa/n  ConCrs,  64 

See  MoRTGAOB. 

SUBPLUa  MOKBTB. 
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FbKHER  ADJUDICATION. 

1.  E.  plaintiff's  teetatorp  defendant 
and  one  S.  entered  into  a  oo-pai't^ 
nership  in  1SC5,  *'for  eo  long  a 
time  as  they  shall  mutuallv  agree,'* 
E.  to  receive  one-tenth,  defendant 
four-tenths  and  8.  five-tenths  of 
the  net  profits.  For  the  year  1872, 
£.  received  a  gi'eater  proportion, 
defendant  a  Icrs,  S.  the  same.  On 
January  1, 1S73,  defendant  execu- 
ted an  instrument  by  which  he 
agreed  to  pay  E.  "four  and  three- 
eig-hts  per  cent  of  the  net  ascer- 
tained profits  "  of  the  firm  "  dur- 
ing the  year  1873."  E.  remained 
in  the  firm,  receiving  dunng  the 
year  the  share  of  profits  stated  in 
the  original  agreement.  In  an 
action  upon  the  instrument  it  ap- 
peai'ed  that  upon  the  death  of  S. 
defendant  brought  an  action  for 
an  accounting  and  settlement  of 
the  partnership  affairs.  E.  set  up 
in  his  answer  therein  that  he  was 
entitled,  for  the  year  1873,  by 
agreement,  to  a  greater  percent- 
age of  profits  than  that  specified  in 
the  co-partnership  agreement.  On 
the  trial  he  offerea  in  evidence 
the  instiniment  above  described, 
which  was  i-ejected.  Hdd,  that 
the  former  action  was  no  bar  to 
this ;  that  the  undertaking  of  de- 
fendant was  an  individual  one  hav- 
ing no  ]-elation  to  the  partnership 
or  its  affairs,  as  such.  Emery  v. 
Wilson.        ,  78 

2.  An  estoppel  by  judgment  in  a 
former  action  arises  when  the  same 
matter  was  at  issue  therein,  and 
was  either  litigated  by  the  parties 
and  determined,  or  it  might  have 
been  litigated  and  a  decision  had 
upon  it.    Smith  v,  Smith,         034 

8.  It  is  not  necessary  that  it  shall 
appear  by  the  record  of  the  prior 
suit  that  the  particular  controveray 
sought  to  be  precluded  was  then 
necessaiil^  tried  and  determined  j 
it  is  suflicient  if  there  might  have 
been  judgment  in  the  first  action 
for  the  same  cause  alleged  in  the 
second.  Id, 

4.  An  estoppel  by  a  former  action, 
effectual  as  between  the  parties, 
arises  also  in  favor  of  or  against 
those  in  privity  with  them.        Id, 


5.  Whether  the  matter  might  have 
been  tiied  in  the  former  action 
must  appear  from  the  record ;  if  it 
does  so  appear,  oral  testimony  is 
competent  in  the  second  action  to 
show  that  it  was  liticfated,  passed 
upon  and  determinea.  Id, 

6.  A  judgment  in  ejectment  is  only 
conclusive,  under  the  statute  (2  R. 
8.,  235,  $  3G),  as  to  the  title  liti- 
gated and  established  in  the  wo 
tion ;  it  is  not  the  recovery  which 
constitutes  an  estoppel  in  a  subse- 
quent action,  but  the  decision  of 
tne  question  which  was  in  contest- 
ation between  the  parties.  Daw- 
ley  V.  Drovm.  390 

A  judgment  in  an  actum  to 

set  aside  a  tax,  for  an  installment  of 
an  assessment  because  of  irregularity 
therein,  a  bar  to  a  suibiequent  action 
to  set  aside  tax  for  another  instalU 
ment;  also  tofiat  is  required  to 
make  former  acyudicationa  bar. 

See  Quest  v.  Oity  of  B.  624 


FORMER  SUIT  PENDING. 

1.  The  requirement  tnat  to  sustain  a 
plea  of  a  former  action  pending  it 
must  appear  to  the  court  that  the 
fii*st  action  was  for  the  same  cause 
as  the  second,  is  to  be  strictly  en- 
forced, it  is  not  enough  that  the 
property  in  controversy  in  both 
actions  is  the  same.  Dawley  y, 
Broum,  39a 

2.  The  inile  is  the  same  in  actions  of 
ejectment.  Id^ 

3.  A  judgment  in  ejectment  is  only^ 
conclusive,  under  the  statute  (3 
R.  S.,  235,  $  36),  as  to  the  title  liti- 
gated and  established  in  the  ac- 
tion ;  it  is  not  the  recovery  which 
constitutes  an  estoppel  in  a  subse- 
quent action,  but  the  decision  of 
me  question  which  was  in  contes- 
tation between  the  parties.        Id* 

4.  So,  also,  in  case  of  a  plea  of  former- 
suit  pending  in  an  action  of  eject- 
men^  the  point  is  whether  the  same 
title  is  sought  to  be  litigated  in 
both  actions;  if  not,  the  former 
action  is  not  a  bar.  Id, 
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FRAUD. 

1.  Where  a  sale  of  goods  has  been 
induced  by  fraud  on  the  part  of 
the  vendee,  the  vendor  may  re- 
claim and  retake  them  from  the 
possession  of  anv  one,  except  a 
transferae  in  ^ooa  faith,  and  for  a 
valuable  conaideration  paid  at  the 
time  of  the  transfer.  JStevena  v. 
Brennan.  254 


a.  A  transfer  by  the  fraudulent  pur- 
chaser, as  security  for  or  in  pay- 
ment of  a  pi*ecedent  debt,  does  not 
make  the  transferee  a  bon^  fide 
pui*chaser  within  the  rule,  so  as 
to  enable  him  to  hold  the  goods 
against  the  original  vendor.      Id. 

8.  In  a  suit  by  such  vendor  to  re- 
cover the  goods  from  one  claiming 
title  under  the  fraudulent  vendee, 
the  burden  is  upon  the  latter  of 
showing  that  he  is  a  purchaser  in 
good  faith  and  for  value.  Id, 

4.  H.  Bros.,  induced  by  fraudulent 
representations  of  S.,  sold  to  him 
a  quantity  of  furniture,  which  was 
retaken  by  B.,  defendant's  intes- 
tate, as  sheriff,  by  virtue  of  a 
requisition  in  an  action  of  replevin, 
brought  by  the  vendors  against  the 
fraudulent  vendee.  In  an  action 
for  the  alleged  unlawful  taking 
and  convereion  of  the  property, 
plaintiffs'  testator  claimed  title 
under  a  bill  of  sale  from  S.  and 
wife  which  recited  a  consideration. 
No  other  proof  of  consideration 
was  g^ven.  D<^fendant  proved  by 
the  wife  of  A.  that  no  consideration 
was  paid  at  the  time  the  bill  of 
sale  was  executed,  and  the  only 
inference  if  any  which  could  be 
di'awn  fi-om  the  testimony  was,  that 
the  bill  of  sale  was  taken  in  pay- 
ment or  as  security  for  a  precedent 
debt.  Meld,  that  the  complaint 
was  properly  dismissed;  that  if 
the  recital  in  the  bill  of  sale  was 
anyevidence  as  against  the  sheriff 
or  H.  Bros.,  the  evidence  of  Mrs 
S.  destroyed  any  presumption  ai<is- 
ing  therefrom.  Id. 

See  Fraudclknt  Coitveyakcbs. 
Statute  ov  I^uds. 


FRAUDULENT  OONYETANCES. 

1.  Apurchaaer^  for  a  valuable  con- 
sideration, is  not  chargeable  with 
constructive  notice  that  the  con- 
veyance to  him  was  made  by  his 
vendor  with  intent  to  defraud 
creditors ;  actual  notice  is  required 
to  impair  or  affect  his  title.  (2  R. 
S.,  137,  (  5.)    Steams  v.  mge. 

103 

2.  M.,  being  insolvent,  conveyed  to 
his  son  F.,  who  was  then  a  man 
of  no  means,  his  &rm,  which  was 
worth  from  110,000  to  fll,000.  F. 
was  then  twenty-eix  or  twenty- 
seven  years  old ;  after  he  became 
of  a^e  he  continued  working  on 
the  m*m  under  no  express  agree- 
ment, except  for  a  year  pre- 
vious to  the  conveyance,  when 
he  worked  it  on  shai-es.  The 
farm  was  conireyed  subject  to  a 
mortgage  of  $4,000.  F.,  to  secure 
a  portion  of  the  purchase  money, 
gave  back  a  mortgage  of  $3,500, 
and  $1,500  was  agreed  upon  and 
allowed  for  the  services  of  F.,  after 
he  became  of  age,  and  for  his 
share  of  the  proceeds  of  the  farm 
for  the  last  year,  which  M.  had  re- 
ceived. F.  also  gave  to  M.  a  note 
for  |500,  and  executed  a  written 
agreement,  by  which,  for  an  ex- 
pressed consideration  of  love  and 
affection  ana  of  $100,  he  agreed 
to  support  M.,  and  to  pay  him 
$300  on  demand,  in  case  he  should 
think  it  the  duty  of  F.  so  to  do. 
By  another  writing,  executed 
about  six  weeks  thereafter,  M. 
conveyed  to  F.  all  his  farming 
utensils  and  farm  property  in  con- 
Eideration  of  $1,200,  for  which  F. 
gave  his  notes.  In  an  action  by 
judgment  creditors  of  M.  to  set 
aside  the  deed  as  fraudulent* 
?ield,  that  the  facts  authorized  a 

.  finding  that  in  and  b^  the  trans- 
action the  parties  mtended  to 
hinder,  delay  and  defraud  the 
creditors  of  M.;  and  so,  that  the 
deed  was  void.  Id. 

3.  F.  subsequently  conveyed  the 
farm  to  L.,  his  uncle,  for  $12,000, 
which  the  grantee  paid.  Thei'e 
was  no  pi'oof  of  actual  knowledge 
on  the  part  of  L.  of  the  fraudulent 
intent  in  the  first  transaction.    The 
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referee  found  that  L.  knew  M. 
was  embaiTassed,  but  supposed 
him  good  at  the  time  of  his  con- 
veyance; that  L.  knew  of  the 
agi-eeuient  for  the  support  of  M.; 
that  before  the  conveyance  to  him- 
self he»  as  administrator  of  M., 
took  an  inventory  of  his  personal 
estate,  and  from  the  claims  pi*e- 
sentedy  knew  that  M.  was  in- 
solvent at  the  time  he  conveyed ; 
also,  that  he  knew  of  the  pecu- 
niary circumstances  of  F.  at  that 
time.  L.  testified  that  he  under- 
stood F.  paid  ^10|000,  besides  the 
agreement  to  support  his  father ; 
that  he  had  no  design  to  hinder, 
delay  or  defraud,  and  did  not 
know  and  had  not  been  informed 
at  the  time  ho  purchased  that  M. 
had  any  such  design  when  he 
conveyed.  Hdd^  that  the  facts 
wei*e  insufficient  to  charfipe  L.  with 
constructive  notice  of  the  fraud- 
ulent intent  on  the  part  of  M.;  also 
that  constructive  notice  was  in- 
sufficient, actual  notice  was  re- 
quired to  affect  or  impair  the  title 
of  L.  Id, 


-4.  Upon  a  reference  as  to  surplus 
moneys  in  a  foreclosure  suit,  the 
referee  has  authority  to  inquire  as 
to  the  validity  of  conveyances  or 
liens ;  and  conveyances,  as  well  as 
liens,  may  be  attacked  as  fraudu- 
lent.    Bergen  w.  Camuin,  146 


6.  Where  a  debtor  has  made  a 
fraudulent  conveyance  of  his  real 
estate,  a  subsequent  judgment 
creditor  may  proceed  to  sell  under 
his  execution,  and  the  purchaser 
has  the  right  to  impeach  the 
conveyance  upon  such  a  refer- 
ence ;  he  is  not  bound  to  bnng 
ejectment,  or  an  action  to  set  aside 
the  conveyance.  Id* 


•6.  The  maker  of  a  promissory  note, 
in  an  action  thei*eon  by  a  trans- 
feree, cannot  assail  plaintiff's  title 
on  the  ground  that  the  transfer 
was  made  in  fraud  of  the  creditors 
of  the  payee ;  the  transfer  can 
only  bo  assailed  on  that  account 
by  the  creditors  or  some  one  rep- 
resenting them.  JSiUlivan  v.  BoTie- 
.steel.  631 


FRAUDS  (STATUTE  OF). 
See  Statotb  ov  Frauds. 

GENERAL  TERM. 

Under  the  Code  of  Civil  Prooed- 
ui'e  (J  1338),  where  an  order  ©f 
General  Tei-m,  reversing  a  judg- 
ment entered  upon  the  report  of 
a  referee,  does  not  state  that  it  was 
made  on  questions  of  fact,  it  will 
be  deemed  to  have  been  made  on 
questions  of  law  only.  Weyer  v. 
Beach,  409 

GOOD  WILL. 

1.  Plaintiff  and  defendant  were  for- 
merly partnera  in  business,  ae 
dentists,  under  the  firm  name  of 
*•  Morgan  &  Schuyler."  Upon  the 
dissolution  of  the  firm  defendant 
bought  plaintiff's  interest  in  cer- 
tain firm  property,  and  became 
equitable  assignee  of  the  unexpired 
tei*m  of  the  lease  of  the  room  oc- 
cupied by  the  firm,  in  which  he 
continued  the  business,  using  signs 
beanng  his  name,  followed  by  the 
words  "successor  to  Morgan  & 
Schuyler."  There  was  nothing  in 
the  agi-eement  of  dissolution  pro- 
hibiting plaintiff  fi*om  engaging  in 
the  business,  and  it  was  under- 
stood at  the  time  between  the  i)ar- 
ties  that  he  was  to  oi^en  an  office 
for  thatpui-pose  in  another  part  of 
the  city,  which  he  did.  In  an 
action  to  resti*ain  defendant  from 
using  plaintiff's  name,  held,  that 
defendant  did  not  acquire,  by  the 
agi*eement  of  dissolution,  any  good 
will  in  the  business,  except  such 
as  was  incident  to  his  sole  owner- 
ship of  partnership  property,  and 
his  exclusive  right  to  toccupy  the 
rooms  of  the  late  fiiin ;  that  he 
was  not  authorized  to  use  the  firm 
namo,  or  to  declare  himself  "  suc- 
cessor to  "  the  late  firm ;  and  that, 
thci*efoi'e,  the  action  was  maintain- 
able. .   Morgan  v.  /Schuyler,      490 

2.  It  seemSf  that  defendant  would 
have  the  right  to  describe  his 
rooms  as  those  formerly  occupied 
b^  ''Morgan  &  Schuyler,"  and 
himself  as  formerly,  or  late  of  that 
firm.  Id, 
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JVJien  proof  of  OffreenfieTvt  to 


transfer  interest  will  not  sustain  ac- 
tion for. 
See  Harris  v.  Kasson.  381 


GRANTOR  AND  GRANTEE. 

1.  One  "who  purchases  a  part  of  mort- 
gaged lands,  and  agi-ces  with  his 
grantor  to  a&sume  and  pay  the 
whole  niortganfe,  may  diacnarge 
his  land  fi-om  the  consequences  of 
that  assumption,  by  agreement 
made  with  his  grantor  while  the 
latter  is  still  the  ownei*  of  the  res- 
idue, and  a  grantee  of  the  residue, 
after  such  discharge,  cannot  claim 
the  benefit  of  the  assumption. 
The  gi-antee  succeeds  only  to  the 
equities  of  his  grantor,  existing 
at  the  time  of  the  conveyance,  and 
that  without  regaiil  to  ar.y  ques- 
tion of  notice.    Judeon  v.  Dada. 

873 

2.  Defendant  A.  being  the  owner  of 
certain  premises,  subject  to  amort- 
gage  then  on  reconl,  Kold  and  con- 
veyed a  portion  thereof  to  D.  and 
M.,  which,  iw  stated  in  the  deed, 
was  "supposed  to  be  eighty 
acres,"  the  gi-antor  covenanting 
that  in  ciise  of  a  deficiency  she 
would  pay  therefor  at  the  i*ate  of 
thirty  dollars  per  acre ;  the  grant- 
ees, as  the  consideration  f<ir  the 
conveyance,  assumed  and  agreed 
to  pay  tlie  wliole  moi'tgiige  ;  sub- 
sequently, it  having  been  ascer- 
tained th.it  there  was  a  deficit  in 
quantity  of  the  land  conveyed,  A. 
executed  to  her  said  grantees  a  wri- 
ting agreeing  that  she  would  save 
them  hannlesa,  to  the  amount  of 
9273.32,  the  sum  agreed  to  be  paid 
for  such  deficit,  from  any  cl;iim 
under  the  mortgage.  A.  subse- 
quently conveyed  the  residue  of 
the  premises  to  other  parties,  cove- 
nanting that  the  same  was  froe 
and  clear  of  all  incumbrances.  In 
an  action  to  foj-eclose  the  mortgage, 
Jieldy  that  the  grantees  of  such  i-e:  i- 
due  wevo  entitled  to  no  other  or 
greater  equities  than  those  which 
A.  had  at  the  time  she  conveyed  ; 
that  the  rc^'^idne  was  presumably 
chargeable  in  equity  with  the  p*i^y- 
ment  of  J^273.32  of  the  mortgage, 
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and  the  portion  so  conveyed  to  D. 
and  M.  was  chargeable  with  tha 
balance;  that  the  fact  that  the 
covenant  of  D.  and  M.  to  pay  the 
mortgage  was  contained  in  a  deed 
on  recoi*d  was  immaterial;  as 
were  also  the  fiicts  that  the  agree- 
ment of  A.  to  i-e-assume  the  amount 
of  the  rebate  for  the  deficiency, 
was  not  on  record,  and  that  the 
grantees  of  the  residue  bad  no 
notice  thereof.  Idi 

3.  Such  an  agreement  is  not  within 
the  i*ecording  act.  Id* 

4.  As  to  whether  the  personal  lial)il- 
ity  incurred  by  the  first  gi*anteos 
to  the  holder  of  the  mortgage,  by 
assuming  its  payment,  could  be 
disc.arged  by  subsequent  agree" 
ment  l>etwecn  them  and  their 
grantor^  qiutre.  Id, 

6.  So,  also,  qtUBre,  as  to  whether  suf- 
ficient was  not  disclosed  in  the  fiist 
deed  to  put  the  Subsequent  grant- 
ees upon  inquiiy,  and  charge  them 
with  constructive  notice  of  the 
release  by  A.  of  the  covenant  of  D. 
and  M.  to  the  extent  of  the  value 
of  the  deficit^  in  case  a  notice  was 
necessary.  Id. 


HEALTH. 

The  only  power  conferred  upon  the 
boarii  of  health  by  the  provisions 
of  the  act  of  1S71,  **  to  pi-ovide  for 
the  proper  drainage  of  lands,"  in 
the  city  of  New  York  (chap.  5GG), 
is  to  airect  the  drainage  of  laiad 
by  means  other  than  sewei-s,  where 
surface  water,  injurious  to  public 
health, 'could  not  be  earned  off  by 
the  sewei's;  and  to  assess  the 
expense  upon  lands  benefitted  by 
the  drain,  the  ai'ca  of  assessment 
being  rastricted  to  the  lands 
between  the  drain  and  the  adja- 
cent streets  and  avenues.  In  re 
Pet.  VanBurcn.  3S4 


HIGHWAYS. 

1.  "Where  a  highway  bridge  in  the 
town  of  G.  was  carried  away  by  a 
fiood  shortly  prior  to  the  town 
meeting  of  1873,  hrldy  that  the 
commissioners  of  highways  of  the 
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toMm,  with  tli6  consent  of  the  board 
d  town  auditors,  ytere  aulhoi*ized 
to  entef*  into  a  contract  for  the  re- 
building* of  the  bi-idg-e,  umlci'  tho 
provisiona  of  the  act  providing  for 
"the  Bpeedy  construction  and  i^e- 
pair  of  roadfj  and  biidges,"  etc, 
($  1,  chnp.  103,  Laws  of  1858,  aa 
amended  bv  chap.  442,  Laws  of 
1803),  which  authorizes  the  com^ 
missionei'S  of  hijjhways  of  a  town, 
with  such  consent,  \vhei*o  a  bridge 
has  been  damagt^d  or  destroyed 
after  a  town  meeting,  to  cause  the 
tsame  to  be  immediately  retmired 
or  rebuilt     Boots  v.  WdMum, 

207. 

2.  Also,  held,  that  the  comim8Bione]*» 
were  authoidzed  to  contract  to  pay 
for  the  bridge  upon  the  completion 
thereof  although  they  had  no 
money  in  their  hands  for  that  pur- 
pose. Id. 

8.  It  seems,  that  in  such  case  the 
commissioners  have  power,  under 
said  statute,  to  boiTOw  money  upon 
the  credit  of  the  town  to  pay  for 
the  bridge.  Id, 

4.  In  an  action  upon  such  a  contract, 
it  appeared  that  th^  consent  of  the 
board  of  town  auditoi-s  to  the  I'e- 
buildlng  of  the  brid^^-o  was  given 
at  its  i*egnlar  annual  meeting, 
when  all  the  membera  of  the  boai'd 
weitj  pivsent;  it  did  not  apjiear 
whether  the  consent  was  in  writ- 
ing or  not.  HeLlj  that,  if  requisite, 
it  would  be  assumed  that  a  record 
of  the  consent  was  proi^erly  made. 

Id. 

5.  There  were  three  commissioners 
of  highways  of  the  town,  all  of 
whom  united  in  the  determination 
to  rebuild  the  bridge,  and  in  the 
application  to  the  boaixl  of  audi- 
tora  5  also  in  the  agi'eement  upon 
the  plan,  and  that  the  work  should 
be  by  contract,  the  letting  to  be 
advertised.  At  the  time  the  con- 
tract was  let  and  entered  into,  one 
of  the  commissionei's  was  absent, 
he  not  having  i*eceived  actual  no- 
tice in  time  to  attend;  his  name 
was  signed  to  the  contract  by  one 
of  the  other  commissioners,  who 
previously,  by  his  consent^  had 
eigned  hia  name  to  the  advertise- 
ment ;  he  afterwards,  with  knowl- 


edge of  the  facts,  acted  with  the 
other  commissionei's  in  reference 
to  the  bridge  without  anv  objec- 
tion, and  never  questioned  the  va- 
lidity of  the  conti*act.  Held,  that 
the  contract  was  to  be  ti*eated  as 
tho  valid  contract  of  the  three  w^m- 
luissionera*  Id, 

G.  Tho  complaint  in  the  action  set 

f(jrth  the  conti*act,  in  which  thedc* 
fondants  were  descnlied  as  com- 
missioners, and  that  they  signed 
it  as  such ;  they  wei-e  not  described 
in  the  summons  and  complaint  as 
commissionei's,  and  judgment  wan 
a.sked  against  them  pci'sonallv* 
Held,  that  plaintiff  w:i»  properly 
nonsuited,  l>ccause  defendants 
were  not  sued  officially  as  comml'^-' 
sioners;  that  under  tho  statute 
providing  for  actions  upon  such 
contracts  (2  R.  S.,  473,  J  92)  it  was 
necessaiy  to  8i)ecily  "m  the  pro- 
cess, pleadings  ar.d  pnxreedlngs 
their  name  of  office ; "  that  the 
statutoiy  requirement  •  was  not 
mei'ely  formal,  but  matter  of  sub- 
stance, to  the  end  that  the  amount 
collected  might  be  allowed  in  the 
official  account  of  the  commission- 
ers (2  R.  B.,  476,  §  lOS) ;  also  as  it 
affected  the  place  of  trial.         J  J, 


HOTELS. 

1.  By  plaintiff's  charter  (chap.  432, 
Laws  of  1871)  it  w:v;  provided  that 
the  franchises  thereby  granted 
should  become  null  aud  void  un- 
less it  should  begin  the  construc- 
tion of  a  hotel  within  two  ycai?* 
after  the  passage  of  the  act ;  it  wr..^ 
also  made  **  subject  to  th«  liabili- 
ties and  restnctions  ctnitained  in 
certain  provisions  of  the  Revised 
Statutes,"  among  othci-s  to  the  prt>- 
vision  (1  R.  S.,  tOO,  }  8)  declaring 
that  the  charter  of  every  corpora- 
tion thereafter  **gi»antcd  by  the 
Legislature  shall  be  subject  to  al- 
teration, suspension  or  repeal,  in 
the  discretion  of  the  Legislature." 
Defendant    subscribed     for   fiftv 

« 

shares  of  the  capital  stock.  Sub- 
sequently, but  before  the  expira- 
tion of  the  two  yeai-s,  the  charter 
was  amended  (chap.  123,  Laws  of 
1873)  by  extending  the  time  for 
beginning  the  construction  of  the 
hotel  five  yeai-s.    T  he  work  of  con- 
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stniction  was  not  commenced  with- 
in tbe  two  ye&i'S,  and  tsoon  after 
defendant  g'ave  notice  to  plaintiff 
.  that  h(3  withdi'ew  his  Babscription. 
In  an  action  upon  the  subscrip- 
tion, held,  that  tbe  said  provision  of 
the  Ro  vi^^ed  Stiitutes  was  to  be  con- 
sidei*ed  as  incorporated  in  the 
charter,  and  as  part  of  defendant's 
contract ;  and  that  the  subscription 
was  not  defeated  by  the  amend- 
ment.    Un,  Hotel  Co,  V.  Hersee, 

434 

2.  defendant's  subscription  was 
made  on  the  condition  that  "  the 
sum  of  §200,003  be  subscribed  by 
the  ciUzena  of  Buffalo."  The 
I'equisite  amount  was  subscribed ; 
soma  of  the  subscriptions  wei-e  in 
firm  names  written  by  one  part- 
ner ;  one  was  in  the  name  of  a  coi^ 
poration ;  it  appeai'ed  that  this 
was  mailc  by  authority  of  the  di- 
rectors of  the  coi'poration,  and  with 
the  assent  of  all  the  stockholders. 
Upon  these  subscriptions  pay- 
ments wei'o  made  in  compliance 
with  calls  made  upon  the  subscrib- 
ers. Held,  that  the  evidence  es- 
tablished prima  faclt!  the  validity 
of  those  subscriptions ;  that,  in 
any  event,  the  ])ayment  upon  each 
was  a  rati  filiation  thei'eof.  Id. 

3.  One  of  the  subscribera  had,  at  the 
time  of  hi^i  subscription,  his  domi- 
cile in  Batavia,  but  boarded  in 
BufTalo,  was  eng-iiged  in  business-, 
and  spent  nearly  all  of  his  time 
there.  Held,  that  he  was  a  citi- 
zen of  Biiffa'o  within  the  meaning 
of  the  subscription  paper.         Id, 

4.  Another  subscription  waJi  in  the 
name  of  "  B.  &  S.  M.  Spencer." 
B.  Spencer,  who  signed,  was  a 
ixisident  of  Buffalo.  Hdd,  that 
the  subscription  was  within  the 
terras  of  the  contract;  and  this, 
although  there  was  no  such  firm, 
or  B.,  signed  without  authority,  as 
in  either  event  he  would  be  liable 
as  upon  his  individual  subscrip- 
tion, ia. 

INDICTMENT. 

1.  The  Supreme  Court  may,  upon 
application  of  the  pi*oeecationy  issue 
a  writ  of  cei*tiorari,  to  remove  an 
indictment    into  that  coui*t  irom 


the  Oyer  and  Terminer.    Jonea  v. 
People,  45 

2.  As  to  whether  a  certiorari  may 
be  brought  for  that  purpose  with- 
out the  assent  and  in  spite  of  the 
authority  of  the  Supreme  Court, 
qvoirt.  Id, 

3.  It  is  not  necessary  to  give  notice 
of  ax)picatiou  for  the  \n'\U         IX 

4.  It  is  discretionaiy  with  the  Su- 
preme Court  after  having  obtained 
jurisdiction  of  the  case  either  to 
quash  the  wi-it  upon  ciiose  shown, 
to  remand  the  case  to  the  Oyer 
and  Terminer,  or  to  proceed  to 
its  disposition  as  in  other  cases 
pending  before  it.  Id, 

5.  An  indictment  charged  perjuiy 
in  evidence  given  by  the  accused 
on  the  trial  of  a  civil  action  befoi-e 
a  refei-ee  ;  the  indictment  did  not 
allege,  in  terms,  the  commence- 
ment and  pendency  of  the  civil 
action;  it  chared  that  a  reftji-ce 
was  diUy  appointed  in  an  a:ition 
thc»n  pending  m  theSupi-enio  Court 
of  this  State,  naming  the  parlies. 
Held,  that  this  Wiia  a  sullicient 
averment  to  show  that  the  court 
had  jurisdiction  of  the  paities. 
Eighmy  v.  PeoxAe,  647 

G.  The  indictment  charged  that  the 
i-eferee  was  "duly  and  legally 
appointed  in  the  action"  by  a 
jusdce  of  said  courts  **  by  an  oi'der 
duly  made  *  *  *  in  said  action  at 
the  chauibei-s  of  paid  justice ;"  also 
that  the  refei-ee  was  "duly  authoi^ 
ized  and  qualitiod  to  pcrfoj'm  the 
duties  of  that  office."  It  was  ob- 
jected that  the  indictment  was 
defective,  as  it  did  not  state  that 
the  onler  of  i^efoi-ence  was  made 
by  the  court,  but  set  up  an  ex 
parte  chaml>er  order.  Hdd,  un- 
tenable ;  that  it  was  to  be  pre- 
sumed the  justice  acted  in  accoi*d- 
ance  with  law,  and  as  he  had  a 
right  to  hold  Special  Term  at  his 
chambers,  and  as  the  appointment 
was  alleged  to  have  been  lawfully 
made,  the  legitimate  inference  waa 
that  the  order  was  made  at  Special 
Tei-m.  Id. 

7.  It  is  not  necessary,  in  an  indict- 
ment charging  perjury  oommHted 
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before  a  court  of  general  Jarisdic- 
lion,  to  set  out  all  the  fiicta  show- 
ing'  juxmLiction ;  an  averment  that 
the  court  had  Buiiicient  and  com- 
petent authority  to  administer  the 
oath  will  suffice.  id. 

8.  Also,  heldf  that  proof  of  the  entry 
of  the  order  of  reference  was  not 
required,  the  granting  of  the  order 
gave  the  referee  juriadicUon.    Id, 


INFANTS. 

1.  Where  a  legacy  to  an  infant,  as  to 
whom  the  testator  13  in  loco  pa- 
rentbt,  is  made  payable  when  the 
infant  becomes  oi  age,  and  such 
legatee  has  no  other  provision  in 
the  meantime,  or  any  maintenance 
allott^  by  the  will,  the  legacy 
canies  interest  from  the  time  of  the 
death  of  the  testator.  Brown  v. 
Knapp.  13tj 

2.  It  is  not  needed  for  the  applica- 
tion of  this  rule  that  the  testator 
6hould  have  been  under  a  legal 
obligation  at  the  time  of  his  death 
to  Bupix)rt  the  legatee  j^  it  is  suffi- 
cient that  he  has  voluntarily  as- 
sumed Buch  a  relation,  similar  in 
flome  respects  to  that  of  pai*ent, 
as  that  it  mcay  be  presume<^l  he 
did  not  intend  to  leave  the  legatee 
without  support.  Id, 

3.  Plaintiflf's  father,  who  was  the  son 
of  B.,  the  testator,  entered  the 
military  service  of  the  United 
States  in  1863.  Before  he  entered 
the  service  B.  said  to  him,  that  if 
he  never  returned  his  wife  and  son 
would  always  be  cared  for.  After 
his  departure  B.  took  plaintiff  and 
his  mother  to  his  (B.'s)  house  to 
live.  Plaintiff's  father  died  in  the 
service ;  phuntiff  and  his  mother 
continued  to  hve  with  B.,  being 
supported  by  him  until  his  death ; 
plaintiff  was  at  that  time,  about 
seven  years  old.  By  his  will  B. 
e^ave  to  plaintiff  ^,000,  which  he 
i»ect<Mi  his  executor  to  pay  when 
plaintiff  attained  the  age  of  twenty- 
one  yea  1*8.  The  residue  of  his 
"real  and  pei-sonal  estate*'  B. 
gave^  to  his  son  W.,  whom  he 
appointed  executor.  W.  qualified 
and  took  possession  of  the  estate. 


Phuntiff  had  no  properfy,  except 
that  given  him  by  the  will.  Hdd, 
that  the  evidence  authorized  a 
finding  that  the  testator  assumed 
the  pateiiial  cai'e  of  plaintiff;  that 
he  was  entitled  to  interest  upon 
the  Iegac:y  at  the  rate  of  six  per 
cent  per  annum  fi-om  the  death  of 
the  testator,  during  his  minority; 
and  that  W.  was  personally  liable 
therefor.  Id. 

4.  Under  the  provisions  of  the  Re- 
vised Statutes,  in  relation  to  the 
sale  of  the  real  estate  of  infants 
(2  R.  S.,  104,  }  170,  et  acq),  it  L«i 
not  essential  that  the  infant  should 
join  in  the  petition  for  such  sale ; 
it  may  bo  made  by  tlie  next  fi*iend 
or  guardian  alone.  Cole  v.  Ghur- 
lay,  527 

5.  The  role  of  the  Court  of  Chan- 
cery (rule  15S),  requiiing  an  infant 
to  join  when  he  is  over  fourteen 
years  of  age,  was  a  mere  i-ogula- 
tion  of  practice*,  v/hich  t'.ie  court 
had  power  to  waive,  and  did  not 
affect  the  juiisdiction  or  invalidate 
a  sale  under  the  proceedings.   Id, 

6.  So,  also,  said  court  had  power  to 
dispense  with  the  pr6vision  of  said 
rule,  i-equiring  coiToborating  affi- 
davits, and  with  that  ]*equiiing  the 
petition  to  be  by  the  genei'al 
guardian  of  the  infant  or  to  show 
that  he  has  none.  Id, 


7.  Where  a  i)etition  shows  that  the 
application  was  niotle  for  and  on 
behalf  of  the  infanU*,  by  one  en- 
titled to  represent  them,  as  pro- 
vided in  said  statute,  and  is  in 
conformity  with  its  requirements, 
this  is  sufficient.  Id, 

8.  An  order  of  the  Court  of  Chan- 
cery in  such  proceedings  adjudged 
that  the  siiecial  guardian  who 
signed  the  petition  should  execute 
a  sufficient  conveyance  of  the  in- 
terest of  the  infants  ;  a  deed  was 
executed  by  him  in  his  own  name 
as  si>ecial  guardian ;  the  names 
of  the  infants  appeai'ed  in  the  deed. 
Held,  that  the  deed  was  in  proper 
form  ;  that  it  was  not  necessary  to 
have  it  executed  in  the  name  of 
the  infants.  Id, 
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INJUNCTION. 

1.  Where  the  bonds  of  a  town  have 
been  issued  to  a  raib-oad  corix)ra^ 
tiun,  in  payment  for  stock,  by 
commistdcMiers  appointed  under 
and  by  a  judg-ment,  void  for  want 
of  jumdietion,  rendered  in  pro- 
ceedings under  the  act  authoiizini^ 
**  municipal  corporations  to  aid 
in  the  construction  of  raili-oads" 
(chap.  907,  Laws  of  18tj9),  an  equi- 
table action  is  maintainable,  under 
the  act  of  1872,  for  the  i>rotection 
of  tax-payers,  etc.  (chap.  IGl,  Laws 
of  1872),  at  the  suit  of  a  tax-payer 
of  the  town,  to  restrain  the  nego- 
tiation or  payment  of  the  bonds, 
and  to  compel  their  cancellation. 
Metzger  v.  At.  and  At.  11.  IL  Co, 

171 

2.  Plaintiff  and  defendant  were  for- 
merly partners  in  business,  as 
dentists,  iHi'ler  the  firm  name  of 
<*  Morgan  &  Hchuylor."  Upon  the 
dissolutioti  of  the  firm  defendant 
bought  plmiitiirs  intei-est  incci*tain 
fii'm  properly,  txr.d  became  ec^ui ta- 
ble assignee  of  the  unexpired  tei*m 
of  the  lease  of  the  room  occupied 
by  the  fii-m*  in  which  he  continued 
Ihe  business,  using  signs  bearing 
lu3  name,  fallowed  by  the  words 
'•L^ucconsor  to  Moi-gnn  &  Schuy- 
ler." There  was  notliing  in  the 
r.gi-eemeut  of  dissolution  ]>rohi bit- 
ing plaintiff  from  engaging  in  the 
business,  and  it  wiia  understood 
at  the  time  between  the  parties 
that  he  was  to  opc^n  an  office  for 
that  purpose  in  another  part  of  the 
city,  which  he  <li(L  In  an  action 
to  restrain  defendant  fi*om  using 
plaint ifPs  name,  held,  that  defend- 
ant did  not  actiuire,  by  the  asin?e- 
mciit  of  dissolution^  any  good  will 
in  the  business,  except  such  as  was 
incident  to  his  sole  ownci-ahip  of 
partnership  pi^operly,  and  his  ex- 
clusive right  to  occupy  the  rooms 
of  the  late  firm ;  that  he  was  not 
authori:jed  to  use  the  firm  name, 
or  to  declai-e  himself  •'successor 
io**  the  late  fii*m ;  and  that,  there- 
fore, the  action  was  maintainable. 
Morgaji  v.  Schuyler.  490 

3.  In  aa  action  for  the  foreclosore 
of  a  mortga^^  after  judgment, 
and  a  sale  in  pursuance  thereof^ 
jLnd  while  awaiting  the  confirmar 


tion  of  the  court  for  the  payment 
of  the  pui*chase-money  and  the 
delivery  of  the  deed,  the  court  hi«s 
authority  on  the  petition  of  the 
purchaser  ija  resti'ain  the  moi't- 
gagor  from  conuuitting  waste. 
Mutual  Life  Ins*  Co.  v.  Bigler. 

566 

4.  The  petition  of  the  purchaser  in 
such  a  case  showed  that  the  mort- 
gagor was  threatening  to  remove 
certain  machinery  fi-om  a  mill 
upon  the  premises,  which  ma- 
chineiy  the  petitioner  claimed  to 
l>e  part  of  the  realty*  Heldy  that 
an  oi-deri'esti'aining  the  mortgagor 
from  i-emoving  the  machinei'y  un- 
til the  confiiination  of  the  i-eport 
of  sale  and  the  receipt  of  the  deed 
by  the  purchaser  was  proper ;  but 
that  it  was  not  necessai'y  to  ad- 
judge the  question  as  to  whether 
the  aHiclea  of  machinery  were 
fixtures  passing  with  the  land; 
that  this  was  a  question  which 
should  not  be  adjudged  summarily 
on  a  motion.  Leave  therefoi'e 
granted  to  either  pai'ty  to  bring 
an  action  to  determine  that  ques- 
tion. Id, 


INSANE  PEBSONS. 

1.  R  8eem»%  that  an  obligation  en- 
tered into  by  an  insane  peii%yn  to 
repay  money  loaned,  of  whi^  he 
had  the  benefit,  is  valid  whefft  the 
lender  rxted  in  good  faith,  without 
fraud  or  unfaiiTiess,  and  without 
knowledge  of  the  insanity  or  notice 
or  infoiTnation  calling  for  inauirr; 
and  an  ax'tion  is  maintainaue 
thereon.  Mutual  Life  Ine.  Co,  v. 
HitnL  541 

2.  The  fact  that  the  borrower  was 
subsequently,  upon  inquisition  tf^ 
ken,  declared  to  be  insane,  does  not 
affect  the  right  to  recover.        Id, 


INSURANCE  (FIBE). 

1.  Defendant  issued  to  O.,  its  gen^ 
eral  agent,  an  ojpen  oi*  under- 
writers^ policy  of  msurance,which 
contuned  a  condition,  that  if  the 
interest  of  the  insui*ed  be  other 
than  the  entire  and  sole  ownershm, 
it  must  be  so  repreeented  to  t£s 
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company,  and  bo  expressed  in  the 
vrittcii  part  of  the  policy,  othcp- 
wise  it  would  be  voia.  0.  issued 
to  B.  &  Co.  two  certificates  of  in- 
Bui*ance,  which  were  indoi-sed 
upon  the  policy,  ui)oa  whoat  in 
their  elevator ;  m  one,  loss  if  any, 
payable  to  whom  it  may  concern ; 
m  the  olhci",  loss  payable  to  R. 
Pi-ovioiis  to  obtaining  the  insur- 
ance K.  liad  di^scoimted  dniHs, 
ditiwn  by  B.  &  Co.  upon  him, 
recciv'ing'  as  8ecurity  wai-ehouae 

'  i*ec(;ip:s  of  hiM»c:fied  quantities  of 
wheat  in  said  elevator.  After  a 
1(^S3  B.  &  Co.  assig^ncd  the  cerf.fi- 
cates  to  R.  In  an  action  thei*eon 
defendant  set  up,  as  a  defense,  a 
breach  of  said  condition,  f  he 
case  on  uxipeal  did  not  contain  the 
evidence,  but  eimply  stated  that 
certain  facta  wei-o  proved.  Thei-c 
was  no  suggestion  thei*oin  as  to 
whethf'r  or  not  any  itipresenta- 

.  lions  were  made  by  B.  &  Co.,  as 
to  the  nature  of  their  interest,  no 
request  to  find,  anil  no  fincUn<.^.j 

'  upon  that  subject ;  the  only  ex- 

'cei)'Lion3  v/ere  to  the  findings  as 
made.  The  court,  by  whom  the 
cause  was  tried,  found  that  all  the 
conditions  of  the  policy  had  bopu 
diUy  kept  and  performed.  The 
General  Term  revci-sed  the  jud.:.^- 
mcnt  on  the  ground  that  thei-e 
was  a  breach  of  this  condition. 
Held,  eiTor ;  that  it  did  not  apjiear 
fi'oui  the  bill  of  exceptions,  that 
this  question  was  litigated  ui)on 
the  trial,  and  there  was  no  excep- 
tion enabling  the  coui-t  to  consider 
it  on  appeal ;  that  the  burden  of 
proving  a  bi'cach  of  the  condition 
was  upon  defendant ;  that  if  B.  & 
Co.,  wlien  the  insurance  was  pro- 
cured, informed  O.  of  the  nature 
of  their  interest,  and  he  omitted 
to  descril>e  it  in  the  policy,  defend- 
ant would  be  deemed  to  have 
■  waived  the  condition,  and  it  could 
not  be  assumed  that  this  was  not 
done,  liichvwnd  v.  Nla.  F.  In^, 
Co,  230 

2.  It'waa  claimed  by  defendant  that 
B.  &  Co.  had,  pnor  to  the  insur- 
ance, issued  wai*ehouse  I'eneipts. 
coveiing  a  larger  qnantity  of 
wheat  than  there  was  at  the  time 

•  of  th«  insurance  in  the  elevator, 
and  that  they  had  therefore  no  in- 
luirable  interest.    No  fraud  was 


claimed,  and  it  appeared  that  the 
whole  insurance  was  less  than 
the  value  of  the  wheat  in  the 
elevator.  The  case  stated  that  it 
waa  pi*oved  that  B.  &  Co.  were 
the  ownci's  of  the  wheat,  and  it 
was  so  found,  i^e/ri,  that  assum- 
ing B.&  Co.  had  pai*ted  wi.h  the 
title  to  the  wheat  by  foi-ce  of 
warehouse  receipts,  Ixifoi-e  the 
receipts  to  R,  wei"o  exocuitul,  they 
occupied  at  least  the  position  of 
warehousemen,  and  so  had  an  in- 
surable intc]*cst$  but  that  the 
finding  of  ownei-ship  could  not  bo 
questioned  here.  Id. 

.  The  policy  contained  a  provision 
avoiding  it,  in  case  the  assui'ed 
had  at  the  time  of  insurance,  or 
thereafter  made,  other  insurance 
without  the  consent  of  the  company 
vrritten  thereon.  Thci-e  was,  at 
the  time  the  insurance  in  question 
was  effecte<l,  other  insurance, 
which  was  not  consented  to  in 
writing.  It  appeared  that  the 
other  insui-ances  wci-e  effected 
through  0.,  and  wei*e  known  to 
him  to  be  in  existence  when  the 
insurance  in  question  was  made. 
Heldt  that,  under  the  circum- 
stances, the  issuing  of  the  insui^ 
ance  by  O.,  without  notirjg  a  wi"it- 
ten  consent  to  the  other  iusui-ance, 
waa  a  waiver  of  the  provision, 
binding  upon  the  defendant.    Id. 

,  In  an  action  upon  a  policy  of  fire 
insurance,  it  apiH^aitid  that  when 
the  issuing  of  the  policy  was  re- 
ported to  defendant  by  its  agent, 
it  at  nnce  notified  him  to'canccl 
the  policy,  unless  the  "average 
clause**  was  inserted  ;  this  noli::e 
did  not  reach  the  agent  until  after 
the  fii*e.  On  the  tnal  defendant's 
counsel  asked  one  of  its  witnesses 
whether  "  an  average  clause  in  a 
policy  is  favorable  or  unfavoi-able 
to  an  insui'ance  company.**  This 
was  objected  to  and  excluded, 
Held^  no  error.  Standard  Oil  Co, 
v.  Ainazon  Iv^.  Co^  506 


INSURANCE  (LIFE). 

In  an  action  to  procure  the  can- 
cellation of  a  policy,  of  life  insui^ 
ance,  the  complaint  alleged  that 
the  policy  was  obtained  by  fraud 
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and  conspiracy  between  plaaHtifTs 
A^ent  and  the  insured;  that  the 
pi'cmiam  was  not  paid  in  ca^h,  as 
I'equired  by  the  policy,  but  by  the 
note  of  the  iuHured^  and  was  de- 
livered to  the  latter  when  he  was 
£ick,  of  which  sickness  the  insui-ed 
•died.  The  complaint  also  avenged 
that  tlio  plaiutitf  feai^ed  the  holder 
of  the  policy  would  coiumemce  an 
action  thereon,  and  by  collusion 
with  said  ngt^nt  obtain  an  appear- 
ance on  its  behalf,  and  from  fiiil- 
ure  to  answer,  or  to  duly  de&nd 
the  action,  obtain  a  judg'ment 
without  plaintiff's  knowledge,  thus 
preventing"  plaintiff  fi*oni  pi-esent- 
ing  its  defense,  or  that  clciendants 
would  delay  bnnging  an  acUon 
until  the  evidence  of  fraud  and 
conspiracy  wa^  losL  The  I'eferee 
found  that  thero  was  no  fi*aud ; 
the  othei"  facta  were  found  sub- 
stantially as  alleged  in  the  com- 
plaint. Held,  that  the  complaint 
was  properly  dismissed.  Globe 
Mat'  L,  Ins,  Co,  v.  Beala,        202 

2.  A  receiver  of  an  insolvent  life  !n- 
tiurance  compiuiy  may,  at  any 
time,  apply  to  the  court  for  in- 
structions ia  i^«?ai*d  toaaiy  matter 

'  touchl:ijg  Iho  i'und  placed  in  bis 
custody.  Especially  is  this  so 
"where  tUo  fund,  thi-ough  his  eiTor, 
is  in  danger  of  being  unfairly  dis- 
tributed. In  re  Peo.  6a;  rd,  v. 
JSecur.  L.  Ins.  and  Aa,  Co.       267 

3.  The  receiver  owes  a  like  duty  to 
all  claimant.^  upon  the  fund ;  and 
it  is  his  duty,  as  fai*  as  possible, 
to  see  that  each  has  an  equal  op- 
portunity to  enfoixxs  his  olainx.  Id. 

4.  A  receiver  of  such  a  company 
obtained  an  order  as  jM^scribed 
by  statute  (2  R.  S.,  4G7,  §  50),  for 
publication  of  notice  to  cniditora, 
requiring  them  to  exhibit  their 
claims  within  a  time  specified. 
Befora  the  expiration  of  the  time 
the  receiver  addressed  a  circular 

j  to  }>olicy-holdei'8,  to  the  affect  that 
)>olicies  in  foice  on  the  books  of 
the  company  would  be  allowed 
without  subjecting  their  holders  to 
further  proof ;  misled  by  such  cir- 
cular the  holtlei-s  of  such  policies 
did  not  make  proof  of  their  claims. 
These  were  objectetl  to  by  other 
creditors,  and  wei;e  I'ejecte  J  by  the 


refei^e  to  whom  it  was  referred  to 
to  take  pi'oof  as  to  di&tiibution  of 
the  assets.  'Whei*eu])on,  and  bo- 
foi-e  any  dividend  had  been  made, 
the  itjceiver  applied  for  and  ob- 
tained anonlergivLig  two  months 
further  time  within  whicb  such 
claims  could  be  pi'esented  and  es- 
tablished before  the  i*efei*ee.  Ildd, 
that  thei-cceiver  was  authoiized  in 
making  the  ai^plication ;  that  the 
coui't  had  power,  in  its  discretion, 
to  gi*ant  it ;  and  that  the  exercise 
of  this  discretion  was  not  review- 
a^bl^hei^e.  Id, 

S.  The  power  and  discretion  of  the 
court  in  reference  to  publication 
of  notice  In  such  case,  may  be  ex- 
emsed  to  the  same  extent  as  in 
other  proceedings  or  actions,  save 
fhat  the  notice  must  be  for  '*not 
less  than  six  months"  (^  50);  and 
the  power  of  the  court  is  not  ex*- 
hausted  by  making  one  order.  Id, 


INTEREST. 
WTien  interest  is  recoverable 


^pon  a  legacy,  and  at  vihat  rate, 
j8ee  Brown  v,  Knai:]),  136 

WTun  surmvmg  partner  enr 

titled  upon  accuuTitiug  to  interest  an 
advaju-cs, 

jSee  Colleader  v.  Phelan.  866 


INTERROGATORIES. 
See  Commission  (to  takb  Testimobt). 


JUDGMENT. 

1.  "Wliere,  in  a  proceeding  under  the 
gcnei-al  lien  Jaw  (chap.  402,  Laws 
of  1S54,  as  amended  by  chap.  658, 
Laws  of  18G9,  and  chap.  489,  Laws 
of  1873),  to  foreclose  an  alleged 
mechanic's  lien,  it  appeal's  that  no 
lien  ever  existed,  a  pei-sonal  judg- 
ment cannot  be  I'endered  agnliibt 
the  owner  of  the  pi'cmises  upon  an 
independent  conti-act  between  hiin 
and  the  claimant.    Weyer  v.  Beach. 

4Cd 

2.  The  proceeding  being  statutory 
can  only  be  resorted  to  in  a  case 
falling  within   the  statute,  i.   e.. 
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where  a  mociianic's  lien  exbt.i. 
The  power  to  rentier  a  personai 
judgT^cnt  ii  merely  hLculcntol  to 
the  main  purpose,  and  where  it 
apiXiara  tha.t  no  lieu  ever  existed 
the  whole  {)roceeding'  falls.       Id, 

3.  As  to  whether,  under  said  act,  any 
perapnal  jiiilgfmcnt  can  be  ren- 
dered, except  for  a  deficiency, 
qwOBre*  Id, 

4.  In  an  action  for  an  aceoanliiig', 
bi'oug-ht  liy  the  executors  of  a  dc- 
ceas(Hl  partner  against  the  Burv'iv- 
in^  pai*tncr  of  a  linn,  a  judgment 
WU3  reudei'ed  directing  defendant 
to  pay  over  to  a  receiver  a  Bi>eci- 
ficd  sum,  and  to  tu]*n  over  to  him 
the  pai'tnei*8hip  assets  remaining-, 
out  of  which  the  receiver  was  di- 
rected  to    pay  plaiiitifii*,  a  sum 

,  stated,  and  to  di\ide  the  rcsi<luc; 
thei-eupon  a  judgment  was  dock- 
eted in  favor  of  plaintid.s  against 
defendant,  for  the  amount  the  lat- 
ter was  required  to  pay ;  on  mo- 
tion to  vacate  the  docket  in  this 
particular,  heldf  that  it  wns  not 
authoi*ized  by  the  judgment,  and 
was  properly  vacated;  that  the 
docket,  if  any  was  authoi'ized, 
should  have  Imjcu  in  favor  of  the 
receiver ;  that  it  was  not  Fufficient 
that  it  appeared,  plaintiffs  would 
be  entitled  to  as  large  or  a  Lirger 
sum  when  the  judgment  is  fully 
earned  out ;  there  was  no  pei-sonal 
money  judgment  between  the  pai*- 
tica,  the  money  rcquiitid  to  be 
paid  the  receiver  was  partnerehip 
money,  and  the  demand  of  plain- 
tiffs was  to  be  paid  by  the  i-eceivcr 
from  &Tn  assets.     Chery  v.  Ghcry, 

565 
iSeeVoBUER  AnjimiCATioy. 


JUDICIAL  SALEGw 

Validity  of  sale  of  rcr.l  cf.- 

tote  of  infants 
See  Cole  v.  Ghurlay.  5117 


JURISDICTION. 

1.  The  Supremo  Court  having  unaer 
the  State  constitution  (ai*t.  6,  }  6), 
general  jurisdiction  of  law  and 
equity,  its  jurisdiction  cannot  be 
limited  either  by  the  Legislatiu*e, 


or  by  any  povTcr  conferred  by  it 
ujion  the  com-t  itself.  People  ex 
rcL  MayoTf  etc,  v.  Ntchols,        582 

The  provision  of  th'2  act  of  1 870,  e::- 
touding  the  jurisdiction  if  Cor.ris 
of  Spe<'.i.:I  bessions  (rliap.  SCO, 
Laws  of  1679),  which  gives  to  said 
courts  exclusive  jmisdictiou,  iu 
the  lii"st  instance,  to  h^rcr  and  de- 
termine, among  othcir  things^ 
"charges  foi*  assault  and  battery, 
not  alle^^d  to  have  committed 
riotously,"  did  not  oii.-t  Courts  of 
Sessions  of  juri:-Klirlion  to  try 
pending  indictments  fn*  that 
offence ;  it  applies  only  to  charges 
made  subsequent  to  thn  passsa.i^e 
of  the  act.    lijan  v,  jPc  02>lc.    C'JIJ 


3.  It  sctmSr  that  the  word  *'  charges  ** 
implies  an  original  complaint^ 
made  in  the  first  instance,  pre- 
liminary to  a  foniwd  ti'iai  frr  a 
crime,  it  'does  not  include  indict- 
ments. Id, 

4.  This  conrt  does  not  lose  jurisdic- 
tion of  a  cause  brought  hoi-e  upon 
appeal  until  the  ivniitiitur  has 
ho.en  filed  in  the  com-t  below,  and 
that  court  has  taken  Ftune  action 
thereon.  People  ix  rel.  Smith  v. 
Village  of  Nellistfm,  638 

5.  Accordingly  Tirld,  that  the  court 
had  jui'i^^Tcliclion  to  make  an  ex 
parte  order,  coiTecting  a  remitti- 
tur, which  had  been  lile<l  with  the 
clerk  of  the  court  below  ;  but  upon 
which  no  action  had  been  taken  in 
that  court.  Id. 

Of  court,  in  directing  pro- 
ceedings of  neciver  of  insolvent  life 
insurance  company, 

See  In  rj  AHy.-GenL  v.  Seeur.  L. 

In^,  and  An.  Co.  2157 


S}yrcial  Tenn'hns jiirisdictUm- 

io  hear  inift  km  forju'lr^incnt  on^rctuni 
to  writ  of  certiorari f  in,  prixec'inrx 
before  Vie  mayor  to  riiu'>ve  oJJ!cn\ 
under  charter  of  Vie  city  of  JS^no 
York  of  1873  (§  25,  cftcvp.  3^5^  LatDS 
of  1S73). 

See  People  ex  ret.  v.  iV7rAo&.    582 


LANDLORD  AND' TENANT. 
SeeliKASS. 
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LEA§E. 

A  lease  under  seal,  drawn  teclini- 
caiiy  in  form,  and  with  obviuua 
attention  to  details,  contiuned 
various  covenants,  some  binding 
the  pai*ties  mutually,  some  the  les- 
sor only,  olhei'S  the  lessee.  It  con- 
tained a  covenant,  on  the  part  of 
the  lessor,  to  the  effect  that  if  the 
lessee  should  pay  the  i*ents,  and 
perform  all  the  covenants  on  his 
pai*t,  that  the  lessee  ''shall  and 
will  at  the  end  or  expiration  of  the 
term,"  grant  to  the  lessee  a  new 
lease  f  >r  a  furth»u*  term  siKitrified, 
at  a  i*ent  to  bo  adjusted  by  apprai- 
sers, but  not  los3  than  that  for  the 
fii'st  term.  In  an  arit'ion  to  compel 
the  lessee  to  accei)t  a  new  lease, 
held,  that  thi.-*  wa"?  a  covenant,  on 
the  part  of  the  les-sor  only,  fi-om 
which  no  covenant,  on  the  part  of 
the  los^'Mj,  to  take  a  new  lease, 
could  be  implied  ;  and  that  it  was 
optional  with  him,  whether  or  not, 
to  t:ike  a  now  lease.  Bruce  v. 
FiUton  National  Bank,  154 

CoreTiant  of  ffitblessee  to  pay 

martya^e  exjcuted  by  originaX  lessee^ 
co:iitrn^d. 

/Sj8  Hume  v.  Hziidrickson,         118 


IjJc-  iofas  an  estoppA  from 


qur-.tlni  ij  land\')nV3  title, 
JSee  Terriit  v.  Cowenhoven. 


LEGACIES. 
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1.  Wlioro  a  legacy  to  an  infant,  as  to 
whom  the  tea'ator  is  in  loco 
pareiUi%  is  made  payable  when 
the  infant  bcomes  of  age,  and 
such  legatee  ha??  no  other  provi- 
sion in  the  meantime,  or  any  main- 
tenance allotted  by  the  will,  the 
legacy  carries  intoi-est  from  the 
time  of  the  death  of  the  testator. 
Brown  v.  Knapp,  13G 

2.  It  is  not  needed  for  the  applica- 
tion of  this  rule  that  the  testator 
should  have  been  under  a  legal 
obligation  at  the  time  of  his  death 
to  support  the  legatee ;  it  is  suffi- 
cient that  he  has  voluntarily  as- 
sumed Rurh  a  relation,  similar  in 
some  respei't'^  to  that  of  pai-ent,  as 
that  it  may  bo  ]">resumed  he  did 
not  intend  to  leave  the  legat«»e 
without  support.  Id, 

SicKELs  —Vol.  XXXIV. 


o.  Where  a  legacy  is  given,  and  is 
dii*ectcd  to  be  paiil  by  the  execu- 
tor, who  is  a  devist^  of  real 
estate,  such  estate  is  charged  wi'Lh 
the  payment  of  the  legacy;  and 
the  aevLsee,  upon  accepting  the 
devise,  becomes  personally  bound 
to  pay  the  legacy ;  and  this,  al- 
though the  land  devised  to  him 
pi*oves  to  Ix;  less  in  value  than  the 
amount  of  the  leg:icy.  Id, 

4.  It  acetns,  that  payment  of  such  a 
legacy  may  be  enforced  by  a  suit 
in  etiuity  against  the  real  estate, 
or  by  an  action  directly  against 
the  devisee  upon  the  promise  to 
pay  implied  by  the  acceptance  of 
the  devise.  Id, 

5.  An  action  to  enforce  the  legal 
liability  of  the  devisee  and  executor 
may  he  brought  hi  this  State, 
although  the  testator  was  a  resi- 
dent of,  and  paid  executor  was  ap- 
pointed in  another  State.  Id, 

6.  In  such  case,  however,  where 
action  is  brcmght  to  recover  in- 
terest during  the  minority  of  the 
legatee,  as  the  cause  of  action 
arose  in  the  other  State,  the  rate 
of  interest  allowed  by  its  laws 
should  control.  Id. 

7.  In  such  an  action,  held,  that 
plaintiff  was  not  entitled  to  recover 
compound  interest,  but  only  simple 
intei'est  at  the  rate  of  six  per  cent 

Id, 


LEGISLATION. 

1.  Where  an  appropriation,  within 
the  power  of  the  Legislature  is 
made  by  it,  no  inquiry  is  admissi- 
ble as  to  the  reasons,  or  informa- 
tion upon  which  it  acted.  PeopU 
ex  rel,  /Sage  v.  Schuyltr,  189 

2.  Where  a  work  of  public  necessity 
is  done  under  an  invalid  contract, 
or  even  voluntarily,  without  the 
authority  of  any  public  officer, 
and  the  Legislatui-e  appropriates 
money  to  pay  for  it,  a  disbursing 
officer  cannot  refuse  to  apply  the 
money  to  the  purpose  for  which  it 
was  appropriate(i,  on  the  ground 
that  the  State  was  not  originally 
under    any  legal    obligations  -to 

88 
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make  payment,  or  that  tbe  Leg-is- 
laturc  \va  \  not  Ruinciently  infoi'ined 
of  the  l;'-cts  ;  th'3  t)nly  question  for 
Bach  ofiicer  ij  whether  the  appro- 
priation was  fcr  the  pui-pose 
claimcvl ;  when  this  is  ascertained 
his  duly  is  ministei-ixd  only.  ,    Id. 


LIEN. 
Of    mortgarjcs,   priority  of. 


under  recording  CLct. 
See  Westbrook  v.  Gleason, 


23 


Of  asseasi/unts,  token  action 

may  be  brought  to  remove. 
JSee  Cumen  v.  The  Mayor.        511 


When  action  cannot  be  brought 


to  remove  lien  of  assessment. 
See  Guest  v.  CUy  of  JJ.  (Mem.)  624 

See  Mbcuakic's  Lien. 


LIMITATION  OF  ACTIONS. 

1.  In  an  action  to  recover  a  balance 
alleged  to  be  due  upon  a  stoi-e  ac- 
count, for  gooils  Bt»ld  and  deliv- 
ei-ed,  where  the  defense  was  the 
statute  of  limitations,  it  appeai*ed 
that  defentlant  had  delivered  to 
plaintiff  smuU  quantities  of  butter 
and  etrtr^  at  diflferent  times  to  be 
credited  u^Km  the  ac<:ount.  Held, 
that  the  action  was  "  upon  a  mu- 
tual, open  and  current  account, 
where  theixj  have  been  I'cciprocal 
demands  between  ^hc  parties," 
within  the  meannij''  of  the  provision 
of  the  Code  of  Pi-ocedure  (§  95*) 
which  declares  that  in  such  case 
the  cause  of  action  shiUl  bo  deemed 
to  have  ac(;rneil  from  the  time  of 
the  last  item  proved ;  and  that 
as  the  last  item  was  within  six 
yeai-s  the  claim  was  not  barred. 
Green  v.  IHsbrow.  1 

2.  The  words  "  reciprocal  demands  " 
in  said  provision  mean  no  more 
than  "mutual  accounts"  aj3  used 
in  the  former  statutes.  Id. 

8.  An  account  of  items  on  one  side 
and  payments  on  tlie  other  is  not 
a  mutual  account ;  but  when  ^oods 
are  deli  vered  by  a  debtor  to  a  ci-edi- 
tor  having  an  account  against  him 
it  wiU  not  be  presumed  that  they 


are  delivei-ed  in  payment ;  before 
they  can  be  helft  to  have  been  so 
delivered  there  must  be  proof  that 
it  was  intended,  and  that  both 
parties  so  undei-stood  it.  Id. 

4.  It  is  not  esseittial  in  order  to  make 
an  account  of  mutual  or  i-ecipixjcal 
demands  that  each  party  shall 
have  an  independinit  cause  of  ac- 
tion ag-ainst  the  olher  for  his  side 
of  the  account ;  the  cause  of  action 
is  oidy  for  the  balance,  and  that 
party  is  only  the  debtor  against 
whom  the  balance  is  found.       Id. 


5.  The  history  of  the  statutory  pro- 
visions upon  this  subject  given, 
and  the  authorities  thei^eon,  col- 
lated and  discussed.  Id. 


6.  The  provisions  of  the  Revised 
Statutes  (2  R.  S.,  8vS,  §§  b4.  etseq.) 
in  i-efeixince  to  publication  by  exv- 
cutors  and  adminis*  ratoi*s  of  notice 
to  those,  having  claims  against  the 
deceased,  to  exhibit  them,  and  th.^ 
pi*ovision  (§  38)  limiting  tho  time* 
for  commencing  suits  upon  claimu 
disputed  or  rejected,  include  claims 
which  are  contingent,  as  well  as 
those  where  the  liability  is  certain 
and  fixed.     ComeswJVilkin.    129 

7.  Plaintiff  and  B.,  defendants  tes- 
tator, were  co-sureties  ujwn  an 
undei'taking  given  on  appeal ;  tho 
judgment  appealed  from  was  af- 
firmed July  5,  lbl73 ;  an  action 
was  commenced  against  i)laintiff 
August  28,  1873 ;  juflgment  was 
IKJi-fected  therein  against  him  Sep- 
tember 17,  1878,  which  he  paid 
November  11,  1873.  Defendant 
obtained  an  oitler  f(U'  the  publica- 
tion of  notice  to  cix»dit(n"s  Septem- 
ber 13,  1873,  and  such  notice  was 
on  that  day  published.  Plaintiff 
served  upon  defendant  a  claim  for 
contribution.  April  15,  1874,  whiih 
was  immediately  rejected.  This 
action  upon  such  clnim  was  com- 
menced November  27, 1876.  Htld'y 
that  the  six  months  limitation,  pix?- 
scribed  in  said  statute,  ai)plied  to 
the  claim ;  that  tbe  faci  that  the 
firat  publication  of  notice  was  prior 
to  the  establishment  of  plaintiff's 
liability  was  immaterial ;  and  that 
the  action  was  bai'red.  Id' 
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8.  Defendant,  in  May»  1874,  -wrote  to 
plaintiflT's  attoiYiey,  offering  to  sub- 
mit the  controvei-sy  under  section 
872  of  the  Code  of  Procedure  ;  said 
attorney  wrote  a  letter  in  Mai'ch, 
1S70,  accepting  the  proposition,  to 
which  defendant  made  no  i-cply. 
Heldj  that  the  offer  was  not  a 
waiver  of  the  statute  ;  that  to  con- 
stitute a  waiver  the  oiTor  should 
have  been  accepted  within  the  six 
months,  and  this  followed  by  an 
actual  BubmisslQn.  Id. 

9.  Where  a  trustee  of  a  manufSoctur- 
ing  corporation  has  Income  liable 
for  a  debt  of  the  corporation, 
because  of  failure  to  make  and  tile 
an  annual  statcniciU  as  i*cquii*ed 
by  th^  statute  {)  12,  chap.  40,  Laws 
of  1848),  the  statute  of  limitations 
Ihon  beprins  to  run  as  to  that  debt., 
and  the  rii^Iit  of  action  is  barred  in 
three  years  thei*eafter,  although 
the  tlefaidt  is  continued  during 
Buccesoive  years  ;  the  continuance 
of  the  default  does  not  i*evive  the 
liability  or  create  a  new  one. 
Losee  v.  IJullard.  404 


LOAN  COMMISSIONERS. 

1.  A  sale  under  a  mortgage,  given 
l^ursuant  to  the  act,  "aulhorizing 
a  loan  of  certain  moneys  belonging 
to  the  United  SUtes"  (chap.  150, 
Lawd  of  13157),  being  a  statutory 
proceeding,  a  failure  to  comply 
with  the  pnivisions  of  the  statute, 
renders  the  f^ale  void.  TJiwnpson 
V.  Loan  Couirs.  Otsego  Co.  54 

2.  The  advertisement  of  sale  must 
indicate  who  executed  the  mort- 
gage, and  to  whom  it  was  given. 

Id. 

8.  Commissioners  apjwinted-  under 
said  a'it,  in  ca'?e  of  default  in  pay- 
ment as  siieciiied  therein,  become 
seized  aa  trustees  only,  subject 
to  the  pos  ujssion  and  the  right  of 
the  mortgagor  to  i-edeem,  until  a 
legal  sale  is  made  in  confonnity 
with  the  statute.  Id. 

4.  "Where  a  published  notice  of  sale 
under  su^h  a  mortgage  omitted  the 
name  of  one  of  the  moi'tgagoi's,  and 
stated  that  the  mortgage  was  given 
to    "the    Commiflsionei's   oi    the 


United  States  Deposit  Fund,"  in- 
stead of  "the  Conunissionera  for 
loaning  certain,  moneys  of  the 
United  States,"  as  stated  in  the 
mortgage,  and  as  designated  by 
the  statute.  Eddy  that  the  notice 
was  defective  and  the  sale  illegal ; 
and  that  the  mortgagors  were 
thereafter  entitled  to  redeem.    Id, 

5.  After  such  an  illegal  sale  a  mort- 
gagor served  upon  the  commis- 
sioners a  notice  in  writiTig,  offering 
to  pay  the  amount  of  the  mort- 
gage, principal  a!id  intei'est,  and 
to  i-edeem  the  premises ;  also  stat- 
ing thei-ein  that  she  desired  an  ac- 
counting of  the  rents  and  prefits, 
possession  having  boeii  taken  by 
the  purchaser.  ITie  commission- 
el's  maile  no  answer.  In  an  action 
to  redeem,  Jieldy  that  the  omii^sion 
to  make  tender  waa  not  fatal  to 
the  action,  but  that  in  any  event  it 
only  aflected  the  question  of  costs ; 
that  the  plaintiff  in  such  an  action 
occupied  the  same  position  as  any 
other  mortgagor  seelviiig  to  re- 
deem ;  also,  tliat  plaintiff  was  enti- 
tled to  an  accor.ntmg  fi-om  the  pur- 
chaser and  his  successora  in  in- 
terest and  possession  for  the  rents 
and  prolits.  Id. 

6.  Also,  hcldt  ths^tsnch  an  action,  with 
all  the  pariics  brought  in,  was  the 
premier  remedy  in  such  case.     Id» 


LONG  ISLAND  CITY. 

The  charter  of  Long  L'^Iand  City 
(chap.  40 1,  Laws  of  1871,  tit.  3, 
chap.  1,  §  14)  gives  its  common 
council  power  to  i*egulate  the  use 
of  streets  1  ►y  vehicles  and  railways, 
and  to  enforec  obedience  thereto 
by  penalties,  with  the  reservation 
that  it  shall  have  no  jwwer  to  pro- 
hibit or  controU  bi  any  manner, 
the  use  of  steam  power  on  any  i-ail- 
i*oad  frem  any  part  of  Long  Island 
to  the  East  riv(M* ;  and  it  is  de- 
clared that  such  raili-oad  com- 
panies shall  have  unobstructed 
right  to  run  to  the  East  river, 
*•  but  shall  furnish  suitable  guards 
or  signals  at  the  street  crossings,** 
The  common  council  passed  an 
ordinance  requiring  railroad  com- 
panies running  care  drawn  by 
steam  power,  within  th(S  city  Um- 
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its,  to  place  flagmen  al  every  cross- 
ing ;  and  for  every  violation  of  the 
orilinance  iini>osc<l  a  pcnaltv  of 
^ftydoUaTS.  Defendant's  roacl  was 
construeted  and  in  oiieitition  befoi  v 
the  enactment  of  the  charter.  Its 
i*oad  passed  thit>ugh  the  city  to 
the  East  river,  crossing"  one  of  the 
city  sti>5ets.  In  an  action  to  re- 
cover a  penalty  for  not  placing  a 
flagman  at  the  cro^sdng,  held,  that 
plaintilfwas  not  cnlitle<l  to  i-ecov- 
cr ;  that  it  h:id  no  contj'ol  over  the 
defendant's  I'oad,  and  its  common 
council  had  no  iiover  to  regulate 
by  ordinance  the  duty  imjK>Fed 
upon  defendant  to  furnish  projH'r 
gnarck  and  sipfnals.  Loiiff  Island 
CUyv.LonglskmdlLJtCcK    5G1 


MANDAMUS. 

The  canal  commissioners  having- 
entered  into  a  contniet  with  M.  to 
do  certain  worlt,  vvhich  was  of 
imblic  necessity,  an<i  "J^L  having 
ivl'ujacd  to  go  on  uitli  the  worK. 
because  of  the  i\}fnsid  of  the  canal 
auditor  to  audit  and  allcnv  certili- 
<*:i'(»s  of  the  commissionci-s,  on  the 
l^n'ou'd  that  there  was  no  unex- 
])cnded  appi'opriation  to  i>ay  them, 
the  relat^/r,  at  the  rcc^uest  of  tiie 
commissioners,  for  the  pui*pose  of 
c::ix;<liting  the  worli,  advanced 
the  money  reqrjn^i  to  complete  it, 
in  i-oliauexs  upon  a  future  appro- 
prialidu  by  the  Legislature,  and 
the  cerJiticates  w(n*e  assigned  to 
hiui.  Tlie  acta  of  the  commission- 
<n*a  in  i*eaj)eet  to  the  work  were 
commnni(!ated  to  the  Legislature, 
from  time  to  time*  in  (he  oHicial 
reports  of  the  w)mmiasiouei*a, 
vvhich  j^tatcd  the  am  omits  ex- 
pended and  the  purjMJses  of  the 
expeiwlitui-e  in  accordance  with 
the  facts.  In  1875  a  budget  \v:us 
maxle  up  in  the  auditor's  <ifficc  of 
out-etanding  certificates,  issued 
for  work  done  on  the  c^nal,  and 
fumishe<l  to  the  LegisLituitj  when 
engaged  in  making  an  aj)propna- 
tion  to  pay  the  same ;  in  which 
budget  the  certificates  eo  held  by 
relator  were  ppec'ifically  descril^e<l 
and  included,  and  an  appropna- 
taon  was  made  to  the  precise 
amoant  of  the  budget  (J  1,  chap. 
263,  Laws  of  1875.)  In  pi-oceed- 
ingB  to   compel  the   auditor  by 


mandamus  to  draw  his  warrant 
for  the  amount  of  the  certificates ; 
bddf  that  the  facts  authoi'ized  a 
finding,  that  the  act  making  an 
appi'opriation  was  juissed  with  full 
knowledge  on  the  jiart  of  the  Lcg^ 
islatuit;,  and  with  the  intent  to 
pi-ovitie  ep^c  fically  for  the  iiay- 
ra(;nt  of  said  certificates ;  that  the 
fact  that  the  appropriation  waa 
made  for  this  puiixise  having  Ix'cii 
established,  the  questions  of  ratili- 
cation  or  knovvl<ilge  of  the  Logis- 
latui^  of  the  facts  relating  to  the 
contract,  and  of  the  validity  of  the 
contract  wore  miimportant;  and 
that  the  relator  was  entitled  to 
the  relief  sought.  J^e(>ple  ex  rcl. 
iSagey,  JSchuylar,  189 


As  to  wlicfher  parlg  lias  rem- 


edy by  nandamiis  to  tomptl  judge, 
onseUlemetvL  of  interrogatories  to  he 
attached  to  commissUmj  to  alUno 
interrogalorieSt  quare. 

See  UlineY.  N.  Y.  C.  and  B.  iZ. 
R.R.CO.  175 


MANUPACTUKmG  COKPOUA- 
TIONS. 

L  TThere  a  trustee  of  a  manufactur- 
ing corjwnil J[)n  has  become  liable 
for  a  dubt  of  the  coi'i>oration,  be- 
cause of  failure  to  rnxdus  and  file 
an  annual  statement  as  i\i(]ui]'e(i 
J>y  the  statute  (}  12,  chaii.  40, 
Laws  of  1S48),  the  statute  of  limi- 
tations then  l)egins  to  run  as  to 
that  debt,  and  the  right  of  action 
is  bantni  in  three  yeaia  there- 
after, although  the  default  is  con- 
tlnaed  duiiug  successive  vears; 
the  <;ontinuance  of  the  delault 
does  not  itsvive  the  liability  or 
create  a  new  one.  Losee  v.  BvX- 
lard.  .  404 

\.  A  technical  dissolution  of  such  a 
coii^)oration  is  not  neceesai-y  to  re- 
lieve a  tniislee  fiDm  the  conse- 
quences of  not  filing  an  annual 
statement  thci-cafter;  it  is  sufn- 
cient  if  the  organization  has  becni 
practically  abandoned.  Id, 


3.  A  judgment  wasobtfuned  against 
a  manufiactnnng  conK)ration  in 
1867;  no  annual  statement  was 
thereafter  filed.  The  company 
was  organized  in  1863,  with  Uiree 
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trnstees^  no  officers  were  there- 
after elected ;  it  ceased  to  do  busi- 
ness in  18d5.  In  1B70  two  of  the 
three  trustees  sold  out  their  stock 
to  their  co-ti'astee  and  never  after- 
wards acted,  the  third  trustee 
was,  fi*oin  Uie  time  of  the  pui*- 
chase,  the  sole  Bto(;kholder«  The 
only  act  done  by  him  the]*eafter 
was  the  payment  of  a  debt  of  the 
coi^oration  incuiTed  in  ld65*  This 
action  was  bit)ught  in  June,  1875. 
Heldf  that  the  coi'poration  was 
practically  abandoned,  and  the 
statutoiy  ixsqiiii-enmnt  as  to  filing' 
repoils  had  no  application  to  it ; 
that  even  if  successive  defaults 
could  continue  or  renew  the  lia- 
bility, no  default  was  shown  to 
have  been  conmiitted  within  three 
years  before  the  commenoemeni 
of  this  action.  Id, 


MARINE   COURT   OF  C9TY   OF 
NEW  YORK- 

1.  The  pi-ovision  of  the  act  of  1874, 
in  reference  to  the  Marine  Court 
of.  the  City  of  New  York  (j  9, 
chap.  54.1,  Laws  of  1874),  which 
requii'es  that  a  notice  of  ap|)eal, 
from  an  order  of  the  Oenei*al 
Tci'm  of  said  Maiine  Court  to  the 
Coui*t  of  Common  Pleas,  raveiising 
a  judgment  and  gi'anting'  a  new 
trial,  shall  *'  contain  an  assent,  on 
the  part  of  the  api>ellant,  that  if 
the  order  1x$  afili-ineil,  judgment 
absolute  shall  b«^  entei-ed  against 
him,"  etc.,  was  not  r^^pealed  or 
abrogated  by  the  provision  of  the 
act  of  1875  (chap-  479,  Laws  of 
1875),  in  loft'i-ence  to  said  Marine 
Court,  which  regulates  appeals 
from  the  G^nei-al  Terms  thereof. 
GiJTdon  v.  Hartinan,  fS21 

2.  Where  the  Common  Fleas  affii-ms 
the  order  appealed  from,  and 
gives  judgment  absolute  on  the 
stipulation  against  the  appellant, 
the  judgment  is  final ;  and  no  ap- 
peal therefn>m  lies  to  this  court. 

Id. 


MARRIED  WOMEN. 

1.  Plaintiff,  at  the  time  of  the  execu- 
tion of  a  mortgage  by  herself  and 
her  husbandf  was  the  owner  in  fee 


of  one-third  of  the  premises  $  she 
subsequently  received  a  deed  fi'om 
her  husband  of  the  other  two- 
thirds.  Ill  an  action  to  i-edecm, 
keldf  that  defendants  were  not  in 
a  x>06ition  to  raise  the  question  as 
to  plaintiff's  rights  as  grantee  of 
her  husband.  Tliomj^son  v-  Loan 
Camn,  55 

2.  Under  the  provision  of  the  act  of 
1860,  in  reference  to  maiiied 
women  ($  8,  ch.  90,  Laws  of  ISGO), 
deciai-ing  that  no  conveyance  of 
real  estate,  by  a  mariied  woman, 
**  shall  be  vuud  without  the  con- 
sent, in  writing,  of  her  husband, ** 
it  was  not  required  that  such  con- 
sent should  be  a  part  of  or  concur- 
rent with  the  execution  of  the  con- 
veyance, or  that  it  should  be  given 
before  thcdclivei-y  thereof;  wheiH? 
given  thei'cafter,  it  validated  the 
conveyance;  at  least,  if  given 
before  any  attempt,  u|X)n  the  pai't 
of  the  wife,  to  avoid  the  convey- 
ance.    Wing  v.  JSchramin.        619 


MASTER  AND  SERVANT. 

A  railroad  coiix)ration  owes  a  duty^ 
to  one  employed  n*,x>n  one  of  its 
engines,  to  see  that  the  engine  is  fit 
and  pix>per  for  his  use  in  the  per- 
formance of  the  labor  he  hivs  under- 
taken ;  this  duty  is  not  discharged 
simply  by  employing  lit  and  com- 
petent agents  to  BU})ervise  the  en- 
gine, and  see  that  it  is  in  fit  condi- 
tion ;  any  negligence  on  the  part 
of  such  agents,  in  the  performance 
of  their  duties  in  this  respect,  is 
the  negligence  of  the  corporation. 
Kirkpatiick  v.  iV.  Y.  C  and  H. 
R.R.R.CO.  240 


MAXIMS. 

—  **Ds  minimis  non  ewrat  lacJ* 
See  Boss  v.  Hardin*  84 


MECHANICS*8  LIEN. 

1.  By  a  lease  from  the  owners  of  cer- 
tam  premises  in  the  cotmty  of 
Queens  it  was  aflreed  in  sniistance 
that,  **  na  pai't  of  the  consideration 
of  the  letting."  the  improvements 
built  or  to  be  built  upon  the  pre- 
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mises  by  the  lessee  should  revert 
to  the  lessors  at  the  explication  of 
the  term,  and  that  the  lensce  would 
leave  them  upon  the  picemisea; 
aLso,  that  the  lessee  would  insura 
for  half  the  cost  of  the  buUdings 
built  or  to  be  l)uilt  upon  the 
pi-emitw^s,  and  in  case  of  fii-e  would 
devote  the  proceeda  to  the  i«-erec- 
tion  or  i-cstoration  of  the  iinpi-ove- 
mcnts  deritroyed ;  in  case  of  clftfault 
in  any  of  the  cover. jints,  on  the 
part  of  the  lessee,  the  lessor  had 
the  right  to  i-e-cnter.  Plaintiff, 
under  a  contract  with  the  lessee, 
erected  a  bnildin[f  upon  the  premi- 
ses. The  lessoi-s  lived  near  the 
pi-emiscs,  saw  the  Imilding'  ft*om 
time  to  time  while  plaintiff  was 
engag-cd  in  its  erection,  an<l  made 
no  objection.  In  an  action  to  foi-e- 
close  a  mechanic*s  iicn,  held,  that 
the  les^^ee  was  permitted  by  the 
ownei's  to  erect  the  building*  within 
the  meaning  of  the  mechanic's  lien 
law  for  said  county  {}  1,  chap  478, 
Laws  of  18G2) ;  and  that  the  said 
lien  was  vaUd  and  enforecable 
against  the  land.  Burklit  v.  Hav'^ 
per.  273. 

2.  The  notice  of  lien  filed  did  not 
allege  that  the  owners  {x^nnitted 
the  lessee  to  build,  but  that  thev 
permittoil  the  plaintiff  to  furnish 
the  work  and  material ;  it  specified 
the  amount  of  the  claim,  the 
person  against  whom  it  was 
made,  ami  the  name  of  th(j  owner 
and  the  situation  of  the  buililing, 
pai*ticular]y  ilescribing  the  land ; 
it  also  8tate<l  that  the  work  and 
material  were  furnished  pui*suant 
to  a  contract  with  the  lessee. 
Held,  that  the  notice  wfis  suffi- 
cient; that  it  was  not  neeossaiy 
to  state  therein  the  i^ennission  of 
the  owner,  this  was  simpler  a  fact 
to  be  alleged  in  the  comphunt.  Id, 

3.  "Where,  in  a  proceeding  under  the 
general  lien  law  (chap.  40:2,  Laws 
of  18r»4,  ns  amended  by  chap.  558, 
Laws  of  1869,  and  chap.  489,  Laws 
of  1873),  to  foreclose  an  alleged 
mechanic's  lien,  it  appeal's  that  no 
lein  ever  existed,  a  personal  judg- 
ment cannot  be  rendered  against 
the  owner  of  the  premises  upon 
an  independent  conti'act  between 
him  and  the  clainuuit  Weyer  v. 
JBeaeh.  409 


4.  The  proceeding  being  statutory 
can  only  be  I'esorted  to  in  a  case 
falling  within  the  statute,  L  e., 
where  a  mechanic's  lien  exists. 
Tho  power  to  itsnder  a  personal 
judgment  is  merely  inddentai  to 
the  main  purjxise,  and  where  it 
appears  that  no  lien  cvor  existeil 
the  whole  proceeding  falls.        Id, 

5.  As  to  whether,  under  said  act,  any 
personal  judgment  can  be  rendered 
except  for  a  deficiency,  qucBre,    Id, 


MONEY. 

1.  The  possession  of  money  vests  tho 
title  in  the  holder,  as  to  thiixl  |M;r- 
sons  <lealing  with  him  and  receiv- 
ing it  in  due  counw  of  business 
andiu  good  faith,  u}X)n  a  consiile- 
ration  good  as  between  the  pai*- 
ties.    &tep)ieji8  w  lid.  Edn.    183. 

2.  The  doctrine,  that  an  antecedent 
debt  is  not  such  a  consideration 
as  will  cut  off  tlie  equities  of  third 
parties,  in  i'csi)c<:t  to  negotiable 
securities  obtiiined  by  fraud,  has 
no  application  to  money  so  ol>- 
tained.  Id. 


MONEY  HAD  AND  RECEUTJD. 

1.  One  G.,  who  was  a  member  of 
the  board,  defendant  herein,  as 
attorney  for  it  recei\'ed  $J,600.S4 
of  its  money,  which  he  wrongfully 
appropriat«(l  to  his  own  use ;  he 
subsequently  ptxx!ured  from  plain- 
tiff on  a  foi-ged  mortgage  2^,129.34, 
which  he  deposited  in  a  bank  to 
his  credit,  and  on  the  same  day 
drew  his  check  on  said  bank  to 
.defendant's  oixler  for  the  amount 
so  appropj'iatetl,  and  deliveretl  the 
B(t.nie  to  the  defendant,  who  i^e- 
ceived  it,  without  notice  <u*  knowl- 
edge of  the  fi-aud  perj>etj*ated 
upon  plaintiff,  and  gave  Gr.  ci'e<lit 
therefor ;  the  check  was  paid  and 
the  money  received  thei*e(>n  used 
by  defendant.  In  an  action  to 
recover  the  amount  so  received 
by  defendant  fi*om  G.,  held,  that 
defendant  having  received  the 
money  in  good  faith,  and  in  the 
ordinary  course  of  buanesa,  for  a 
valuable  consideration,  was  not 
Uable.    Bt^^fhau  y.  Bd.  Edn,  183 
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2.  TtseemSf  tliat  while  the  money  | 
remained  on  deposit  in  the  bank, 
plaintiff  could  have  compelled  the 
bank  to  i-ostore  it,  but  having*  paid 
it  out  without  notice  of  any  defect 
in  the  title  of  G.,  it  was  thei-eal'tcr 
protected.  Id, 


MORTGAGE. 

1.  Defendant  T.  was  one  of  the  tinas- 
tees  of  a  savings  bank,  to  make 
up  a  deiiciency  in  the  assets  of  the 
bank,  caused  by  a  loss  upon  a 
loan  mmle  by  it,  he  executed  a 
mortg'a^e  to  H.,  w^ho  assigned  it 
to  the  bank.  In  an  action  to  fore- 
close, the  mortgage,  held,  that  T. 
in  executing  it  did  not  thereby 
become  a  surety  or  obligor  for 
moneys  loaned  by  the  bank,  within 
the  meaning  of  the  provision  of 
the  act  of  187.5,  in  relation  to  sav- 
ings banks  (§  21,  chax).  371,  Laws 
of  187.')),  which  prohibits  a  trus- 
tee from  becoming  such  surety  or 
obligor ;  and  so,  that  the  mortgage 
was  not  invalid  as  violative  of  that 
provision.    Best  v.  Thiel,  15 

2.  The  claim  was  made  that  the  trus- 
tees of  the  bank  were  pei-sonally 
liable  for  the  deficiency.  The  su- 
peiintendcnt  of  the  banking  de- 
partment infonned  them  that  they 
were  so  liable,  and  that  this  lia- 
bility would  be  enforced  unless 
they  made  up  the  deficiency,  and 
upon  his  recjuirement  the  mort- 
gage was  executed.  T.  set  up 
want  of  consideration  as  a  defense. 
Hdd,  rmtenable.  1st.  The  seal 
was  presumptive  evidence  of  a 
considci-ation,  which  presumption 
was  not  clearly  overcome.  2nd.  T. 
was  estopped,  frem  denying  the 
legal  valiflity  of  the  mortgage,  as 
it  was  with  his  knowledge  and  as- 
sent reported  to  the  bank  depart- 
ment and  represented  to  the  de- 
positors of  the  bank  as  a  portion 
of  its  assets,  and  upon  the  strength 
thereof  and  other  similar  securi- 
ties, the  bank  was  permitted  to 
continue  its  business*  Id, 

3.  To  enable  a  subsequent  purehaser 
to  assail  a  prioi*  unrecoi-ded  mort- 
gage under  the  recoinling  act  (1 
R.  S.,  756,  5  1),  it  is  incumbent 
upon  him  to  show  not  only  that  he 


was  a  bona  fide  pnrehaser  for 
value  without  iu»tice,  but  that  hi.: 
conveyance    was    111*31   recoi-ded. 


Westbrook  v.  Gleaswi, 


23 


4.  Where  a  junior  mortgagee,  with 
notice  cf  a  prior  unrecoi-ded  mort- 
ffage»  assigns  his  mortgage  to  a 
bona  fide  liuwhsxsev  for  value,  who 
has  no  notice,  the  assignment  is 
the  "conveyance,"  within  the 
meaning  of  said  act  (1  R.  S.,  702, 
§§  37,  3S),  and. such  assignee  is 
entitled  to  preference,  only  in  case 
ho  records  his  assignment  boforo 
the  first  mortgage  is  i-ecorded. 
(Daitfoktii,  J.,  dissenting.)       Id, 

5.  It  scemSf  that  where,  at  the  time 
of  the  execution  of  a  mortgage.  A., 
a  third  party,  is  in  possession  of 
the  mortgaged  premises,  under 
an  executory  contrac:t  for  the  pur- 
chase thereof,  and  has  made  im- 
provements theieon,  and  subse- 
quently, and  before  the  mortgage 
is  recorded,  A.  takes  a  convey- 
ance, in  good  faith,  without  knowl- 
edge of  the  mortgage,  giving  his 
bond  and  mortgage  for  the  whole 
of  the  pui-chase-price,  and  the 
deed  and  6ul>sequent  mortgage 
are  recorded  before  the  prior 
mortgage,  the  title  of  A.  is  supe- 
rior to  the  piior  mortgage ;  and  a 
purchaser  upon  foreclosui'e  of  the 
mortgage  so  given  by  A .  takes  all 
his  ti  Je,  and  so  tnkes  the  premises 
freed  from  the  lien  of  the  prior 
mortgage.  Jd, 

6.  In  such  case,  for  the  pni'pose  of 
dcitei-mining  the  question  of  the 
lien  of  the  prior  mortgage,  the 
legal  title  of  A.  wnll  be  considered 
as  relating  back  to  his  equitable 
title,  and  is  thus  freed  fi*om  the 
lien ;  but  if  by  accepting  a  deed 
A.  loses  his  equitable  rights  as 
vendee  in  possession  under  his 
contract,  then  he  is  protected  by 
the  I'Ciiordin^  act,  as  by  parting 
with  such  lights  he  becomes  a 
purchaser  for  value,  and  is  en- 
titled on  that  ground  to  priority, 
although  he  paid  no  portion  of  the 
purch^e-money.  Id, 

7.  A  sale  under  a  mortgage,  g^ven 
pursuant  to  the  act,  ''authorizing 
a  loan  of  certain  moneys  belonging 
to  the  United  States "  (chap.  150. 
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Laws  of  1837),  being-  a  statutory 
pi*occecling,  a  failui*e  to  comply 
with  the  pi-ovisiona  of  the  statute, 
rendci*s  the  nrJe  void.  Thcntvpsoii 
V.  Loan  Comrs.  54 

8.  The  advertisement  of  sale  must 
indicate  who  executed  the  mort- 
gage, and  to  whom  it  was  given. 

Id. 

9.  Commis6ionei*s  appointed  under 
said  act,  in  case  of  default  in  pay- 
ment as  ppecitied  thei'ein,  become 
seized  as  trustees  only,  subject  to 
the  possession  and  the  ri.i^ht  of  the 
mortgagor  tf)r*ideein,  uniil  a  legal 
sale  IS  made  in  conformity  with 
the  statute.  Id, 

10.  "Where  a  published  notice  of  sale 
under  such  a  mortg-apre  omitted 
the  name  of  one  of  the  mortg-agoi's, 
and  statrd  that  the  mortgage  was 
given  to  **lhe  Comniissionei*8  of 
the  Uritod  States  Deposit  Funil," 
insteai  of  "the  Commissionci*s  for 
loanini;'  certain  moneys  of  the 
Unitxi  States,*'  as  stated  in  the 
moTtg-age,  and  as  designated  by 
th**  statute.  Heldf  that  the  notice 
v:'^s  defective  and  the  sale  illegal ; 
r'^d  that  the  mortgage i-s  wei*c 
^ei-eafcer  entitled  to  redeem.    Id, 

V  .  After  such  an  illegal  sale  a  mort- 
gagor sei'\'ed  upon  the  commission- 
el's  a  notice  in  wiiting,  ofiei-ing  to 
pay  the  amount  of  the  mortgage, 
principal  and  interest,  and  to  i-e- 
deem  the  premises ;  also  stating 
(hen^in  that  ?he  d(*?i]-ed  an  ac- 
counting of  the  renls  and  pmiits, 
possession  having  been  taken  by 
the  pui*irliii.ser.  'JTlie  com  mission- 
el's  made  no  answer.  In  an  action 
to  i*edeem,  hvUU  that  the  omission 
to  make  tender  was  not  fatal  to  the 
action,  but  that  in  any  event  it 
only  affected  the  (|n<\stion  of  costs ; 
that  the  plaintiff  in  such  an  action 
occupied  the  same  position  as  any 
other  mortgagor  seoldng  to  re- 
deem; also,  tliat  plaintiff  was  en- 
titled to  an  accounting  from  the 
purcha^^rand  his  sutrcessoi-s  in  in- 
terest and  possession  fm*  the  rents 
and  |)rotit8.  Id* 

12.  Also,  Tiddj  that  such  an  action, 
with  all  the  pai'ties  brought  in. 


was  the  proper  remedy  in  each 
case.  Id. 

13.  Plaintiff,  at  the  time  of  the 
execution  of  the  mortgage,  was 
the  owner  in  fee  of  one-Uni'd  of  the 
premises;  she  subsequently  re- 
ceived a  deed  from  her  husband 
of  the  other  tw<^thirds.  Hi  Idf  that 
defendants  were  not  in  a  position 
to  raise  the  question  as  to  plain- 
tiff's rig-hta  as  grantee  of  her  hus- 
band. Id. 

14.  In  an  action  to  foreclose  a  mort- 
gage for  ^•J,J500,  the  defense  waa 
u.sui*y.  The  court  fomid  that  the 
mortgage  and  accompanying  lx>nd 
wci-e  executed  to  one  II.,  not  as  a 
security,  but  only  tov  the  purpose 
of  being  sold  to  plr.intilf  at  a  dis- 
count ;  that  they  were  so  sold  and 
were  usurious.  Del\*ntlants*  evi- 
dence was  to  the  ellect  that  F.,  the 
moi'tgagor,  befoi'c  the  execution  of 
the  bond  and  mortgng«»,  applied 
to  plaintiff  for  a  loan  of  ^,500, 
that  plaintiff  dii'ecteii  him  to  go 
and  make  a  moi'tgage  to  somebody 
else,  that  he  could  buy  it  of  them, 
and  would  loan  the  money.  No 
terms  of  loan  were  stated,  and  no 
property  siKJcified  to  lie  mort- 
gaged. II.  held  judgments  against 
V.  to  the  amount  of  about  §900. 
The  bond  and  mortgage  were  exe- 
cuted to  secure  thia  indebtedness. 
H.  also  advanced  thereon  '^1% 
and  it  was  understo(vl  that  the 
balance  re:;lii:ed  on  sale  of  the 
securities  alter  payin«»-  the  judg- 
ments an<l  the  moni^  advanced 
was  to  be  \i\i\A  to  F,  They  were 
offered  to  other  p:u'ties  before 
plaintiff  purchased,  and  were  sold 
to  him  at  a  discount.  Ilchi^  that 
the  evidence  did  not  sustain  the 
finding ;  that  the  defense  of  ustu'y 
was  not  made  out,  but  only,  as  to 
part  of  the  sum  secured,  a  failui^ 
or  want  of  cousiderati(ai,  that  the 
bond  and  mortgage  wei-e  valid  se- 
curities in  the  hands  of  H.  for  the 
amount  of  his  judgments  and  the 
sum  advanced  by  him,  and  to  that 
extent,  at  least,  plaintiff,  standing 
in  the  place  of  H.,  could  enforee 
them.    JSUkles  v.  Flaiiagan.    224 

15.  As  to  whether  plaintiff  would  be 
entitled  to  recover  any  more  than 
the  amount  due  H.,  qiuEre.       Id, 
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16.  One  who  pnrcliaseB  a  part  of 
mortgage  lands,  and  agrees  with 
his  gi*antor  to  assume  and  pay  the 
whole  mortgage,  may  discharge 
his  land  from  the  consequences  of 
that  assumption,  by  agi'eement 
made  with  his  gi*antor  while  the 
latter  is  still  the  owner  of  the  resi- 
due, and  a  grantee  of  the  residue, 
after  such  dischai'ge,  cannot  claim 
the  benefit  of  the  assumption.  The 
gi'autee  succeeds  only  to  the  equi- 
ties of  his  grantor,  existing  at  the 
time  of  the  conveyance,  and  that 
without  regai*d  to  any  question  of 
notice.    Judson  v.  Dado,         873 

17.  As  to  whether  the  personal  lia- 
bility ineuiTed  by  the  first  grantee 
to  the  holder  of  the  mortgage  by 
assuming  its  payment,  could  be 
dischai*gcd  by  subsequent  agree- 
ment between  them  and  their 
grantor,  g[a(£ire»  Id. 

18.  Defendant  E.  executed  his  bond 
and  mortgai»-e  to  secure  the  Peo- 
ple's Safe  D.^posit  and  Savings  In- 
stitution, for  any  indebtedness  it 
had  against  the  mortgagor, ."  upon 
or  by  ]*eason  of  any  promissory 
note,  bill  of  exchange,  overdraft, 
or  otherwise."  Subsequently  said 
corpoi'ation  loaned  to  the  mort- 
gas'or  various  snms  of  money  upon 
the  discount  of  his  notes,  which  ex- 
pre333d  that  the  maker  had  de- 
|X)sited  the  bond  and  mortgage  as 
collateral.  In  an  action  to  ibre- 
clo3e  the  mo]*tgage,  held^  that  the 
notes  wera  void,  as  the  corporation 
had  no  power,  under  its  chai*ter, 
to  loan  money  on  personal  secunty 
(chap.  <816,  Laws  of  1868),  and  wad 
prohibited  by  statute  from  dis- 
counting commercial  paper  (1  R. 
8.,  71i,  }}  3,  6) ;  but  that  the  cor- 
poration was  authorized  by  its 
charter  (§  11)  to  invest  in  bonds 
and  mortgjkges ;  that  thei*e  was  a 
loan  which  was  within  the  condi- 
tion of  the  mortgage ;  that  the  fact 
that  the  loan  was  made  by  way  of 
discount,  and  upon  the  security  of 
the  notes,  as  well  as  of  the  mort- 
gafira,  did  not  vitiate  the  latter; 
and  that  it  was  a  valid  security  for 
the  loan  and  enforceable  as  such. 
Pralt  V.  Eaton.  449 

See  FoRBCLORTTRH. 

SiCKBLs— Vol.  XXXIV. 


MOTIONS  AND  ORDER& 

1.  The  dedfiion  of  a  judge  in  setlllng 
interrogatories  to  be  attached  to  a 
commission  is  an  order  (Code,  { 
767} ;  if  it  disallows  a  pertinent 
question,  it  affects  a  eubetantiat 
right ;  and  is  therefoi'O  apj^ealable. 
(Code,  §}  1347,  1343.)  Uline  y. 
N.  T.  C.  and  H,  A  JL  Zi.  Coi 

175 

2.  An  appeal  does  not  lie  ftt)m  an 
order  annexing  an  improper  ques- 
tion to  a  commission ;  it  afifectB  no 
substantial  right,  as  the  party  may 
raise  the  obje^ion  on  triaiL  (Code» 
$  911.)  Id. 


i 


8.  Under  the  Code  of  Civil  Procedure 
1338),  whei*e  an  order  of  Genei*al 
'erm,  reversing  a  judgment  en- 
tered upon  the  ixsport  of  a  referee^ 
does  not  state  that  it  was  made  on 
questions  of  fact  it  will  le  deemed 
to  have  been  mode  on  questions  of 
law  only.     IVei/er  v.  Beach.     409 

4.  An  order  punishing  for  contempt, 
in  violating  an  injunction,  can  only 
be  i*eviewed,  uiwn  the  merits  or  for 
alleged  legal  error,  on  appeal  fW>m 
the  order.     Watrousv.  Kearney. 

496 

5.  It  is  within  the  discretion  of  the 
court  whether  to  open  or  vacate 
the  order  on  motion,  and  the  exer- 
cise of  this  discretion  cannot  be  i^e- 
viewed  here.  Id. 

6.  An  order  punislun^  defendants 
for  contempt  v/hb  granted  by  be- 
lault  On  motion  to  vacate  the 
order,  it  was  alleged,  in  the  moving 
papei*s,  that  the  attorneys  who  ap- 
peared for  the  defendante  in  the 
proceedings  had  no  authority.  The 
attorney,  who  appeared  on  I'eturn 
of  the  attachment,  made  affidavit 
that  he  was  authorized;  the  de- 
fendants were  also  pei-sonally  pre- 
sent ;  the  same  attorney  appeared 
before  the  referee,  to  whom  it  waa 
referred,  to  take  proofs.  Notice 
of  motion  for  final  ocder  was  served 
on,  and  service  admitted  by,  attor- 
neys who  had  appeai'ed  for  de- 
fendant's in  the  action,  and  who 
had  also  admitted  »ei*vice  of  the 
referee's  report.  Held,  that  as  the 
attorneys  thus  undertook  to  repre- 

89 
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sent  defendantG,  the  mere  ftQegSr 
tion  of  want  of  authority  so  to  do 
did  not'  invalidate  the  order.    Id, 

7.  The  provision  of  the  Code  of  Civil 
Procedure  (}  1342)»  in  reference  to 
appeals  to  thQ  Supreme  Court  fi^m 
onlers  of  a  County  Courts  confines 
the  appellate  jurisdiction  to  oixlera 
in  actions  onginating  in  the  County 
Court.    Andrews  v.  Long^        5*33 

8.  Accordingly,  hdd^  that  an  order 
of  County  Court  dismissing  an  ap- 
peal from  a  judgment  of  a  justice 
of  the  peace,  yas  not  appealable 
to  the  Supreme  Court.  Id, 

9.  A  supplemental  complaint  snould 
not  be  allowed  upon  an  ex  parte 
application.  Flei8chmann\.  Ben- 
net.  679 

10.  Notwithstanding  the  mandatory 
language  of  the  Code  of  Civil  Pro- 
oedui'e  (}  r)44),  it  is  the  duty  of  the 
court,  upon  the  application,  to 
consider  all  the  circumstances,  and 
to  grant  or  refuse  it,  as  nmy  be 
just  and  pi'oper  in  the  particular 
cose;  such  application  therefore 

•  should  be  upon  notice,  so  that  both 
pai-lies  may  be  heai*d.  Id, 

i  1 .  "Where  an  order  of  Special  Term, 
Vitcatin'g  i\n  assessment  for  a  local 
impi-ovcmcnt,  is  ixivei'sed  by  the 

'  General  Term  on  the  gi-ound  that 
the  assessment  should  be  reduced 
not  vacated,  apd  the  case  is  remit- 
ted to  the  Special-  Term,  that  the 
assessment   may  be  modified  in 

/  conformity  with  the  principles  laid 
down  by  the  Genei-aJ  Tenn,  the 
onler  of  Genei-al  Tei-m  is  not  a 
final  oi-der ;  and  so  is  not  review- 
able here.    In  re  Pet.,  AMclituuty. 

622 

— r-  Wh^m  question  whether  ma- 
ehiTher^l  is  a  fixture  or  perscmaL  prop- 
erty iffiZl  not  he-  deterinined  on  ^notion. 

See  Mut.  L,  Ins.  Co,  v.  Bigler, 

668 
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MUNICIPAL  CORPORATIONS. 

1.  A  mxmicipal  corporation  has  no 
gi*eate'r  right  than  an  individual 
to  collect  the  sui-face-water  from 
its  hmdft  ai'id  streets  into  an  arti- 
ficial channel,  and  to  diischarge 


them  upon  the  lands  of  another. 
Noonan  v.  City  of  Albany,       470 

'2.  Defendant,  by  means  of  seweiv 
and  the  manner  of  gi*ading  of  one 
of  its  streets,  concentrated  the 
sui-face-water  and  sewage  of  a 
large  territoiy  and  discharged  it 
in  one  body  into  a  ravine.  A 
smaU  rivulet  formerly  ]':::.n  down 
through  this  ]*avine.  Defendant. 
with  the  consent  of  tte  proi^rietoi-s, 
had  changed  this  wateiMJonrse  l>y 
constructing  a  box-diiiin  two  or 
thi'ee  feet  S(iuare  in  its  place.  The 
water  dischai'ged,  as  afoi*esaid, 
into  the  ravine,  passed  over  the 
ground,  used  as  a  damping  place 
for  refuse,  and  then  down  the  ra- 
vine into  the  box-drain,  and  hav- 
ing no  sufficient  outlet  flooded 
plaintifTs  premises  below  and  de- 
posited thereon  the  filth  earned  by 
the  sewei's,  and  the  sand  and  dirt 
washed  down  from  the  dumping 
ground.  It  did  not  appear  that 
defendant  owned  any  of  the  lands 
between  the  sewer  and  the  water- 
course. In  an  action  to  recover 
the  damages,  ketd^  that  the  facts 
estal>lished  prima  fade  a  cause  of 
action;  and  that  they  justified  a 
submission  of  the  case  to  the  jury. 

Id, 

3.  It  appeared  that  the  box-drain 
was  obstructed  I  below  plaintifl''8 
premises,  so  that  the  water  and 
sewage  wero  provented  from  pass;- 
ing  theroin,  aaitothenvise  would  ; 
it  did  not  appear  that  this  was 
attidbutable  to  any  act  of  ploin- 
tilTs,  or  for  which  he  was  i-e^on- 
sible  ;  he  ha<l  no  control  over  the 
di*ain  below  his  promises^  Held, 
that  this  did  not  constitute  a  de- 
fense ;  that  plaintiff  was  not  bound 
to  pi*otect  himself  from  the  ill^^l 
act  of  the  defendant  by  iximoving 
or  causing  the  removal  of  the  ob- 
straction.  Id. 

4.  A  fact  admitted  by  a  munidpal 
coiporation  thi'ough  its  officer  duly 
and  properly  acting  within  the 
scope  of  his  authoiity,  is  evidence 
against  it,  and  cannot  be  with- 
drawn to  the  prejudice  of  one  who 
in  I'elinnce  upon  it  has  changed  his 
position  in  I'espect  to  the  matter 
aflTected  thereby.  Cumen  v.  Mayor, 
etc.  611 
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5.  The  doctrine  of  estoppel  applies 
in  such  case  to  a  coi-poration  as 
well  as  to  an  individual.  Id. 

JSee  Brooklyn  (City  op), 
Buffalo  (City  of). 
LoHo  Island  (City  of), 
Nbw  York  (City  of). 


MURDER. 

Prisoner  may  withdmw  chal- 
lenge of  array  of  jtirors  on  trial  of 
€tn  indUftment  for,  and  Vws  waives 
irregularity;  also  as  to  competency 
of  emdenee  on  such  trioL 

JSee  Plerson  v.  People.  424 


NATIONAL  BANKS. 
See  Banks  and  Banking 


NEGLIGENCR 

1.  It  is  not,  as  matter  of  law,  negH- 
'  gence  for  a  person  approaching'  a 
railroad  in  a'carriage,  upon  a  high- 
way, not  to  stop ;  his  omission  to 
do  BO  is  a  fact  to  be  submitted  to 
the  jury.  Kellogg  v.  iV.  Y,  C.  and 
H.Ii,ILIi,  Co,  72 

3.  In  an  action  to  recover  damages 
for  alleged  negligence,  causing  the 
death  of  C,  plaintiff's  testator, 
who  was  killed  at  a  i*ailroad  cross- 
ing, it  appeai*ed  that  the  i*aUi*oad 
track  runs  north  and  south,  the 
highway  east  and  west;  at  the 
crossing  and  on  both  sides  thereof 
there  was  a  cutting  for  the  rail- 
road track ;  and  one  also  for  the 
highway  east  of  the  track,  seven 
or  eight  feet  deep,  for  a  consider- 
able distance,  with  a  board  fence, 
and  other  obstructions  to  view  on 
the  top  of  the  embankment  to  the 
south.  C.  approached  the  cross- 
ing from  the  east,  in  a  one-horse 
wagon.  He  was  driving  at  a  vei*y 
slow  trot  with  one  hand,  holding 
a  pail  in  the  other;  the  train,  by 
which  he  was  killed,  came  from 
the  south  at  a  high  rate  of  speed, 
and  as  plaintiff's  evidence  tended 
to  show,  without  ringing  a  bell. 
C.  was  familiar  with  the  crossing, 
\and  with  the  running  of  tmins; 
he  Approached  the  crossing  about 


the  time  trains  were  due  both 
ways ;  the  wind  at  the  time  was 
blowing  from  the  noiih;  C.  was 
seen  a  moment  befoi'e  he  was 
stinick  by  the  engine  looking  to 
waixis  the  north.  Held,  that  the 
questions  of  negligence  on  the  part 
of  defendant  luid  contributory  neg^ 
ligence  on  the  part  of  C.  wei^e  of 
tlust  for  the  jury.  /d. 

3.  In  such  an  action  evidence,  on 
the  pai't  of  the  defendant,  that  the 
life  of  the  deceased  >^as  insured  is 
incompetent.  Id 

4.  In  an  action  to  recover  dnmagPB 
for  alleged  negligence  causing  the 
death  of  K.,  puiintiff 's  intestate,  it 
appeared  that  thedeath  was  caused 
by  the  explosion  of  a  boiler  of  a 
k>comotive  upon  which  K.  was 
employed  as  a  fireman.  Plain- 
tiff's evidence  tended  to  show  that 
the  engine  was  infirm  apd  weak, 
was  frequently,  and  f  i*om  n^scessity, 
taken  to  the  I'epair  shop^  for  re- 
pairs ;  that  it  was  unable  to  hold 
water,  or  sustain  a  full  head  of 
steam.  Held,  that  the  defendant's 
negligence  was  one  of  fact  for  the 
jury.  Kirkpatrick  v.  If.  Y,  C. 
and  ff,n.jR.H.O},  240 

5.  Upon  the  croes-examinati6n  of  S., 
a  witness  for  plaintiff,  who  had 
g^ven  material  testimony  for  him, 
and  who  had  been  in  defendant's 
employ,  he  was  asked  if  he  was 
discharged  for  inefficiency  and 
drunkenness ;  if  he  was  discharged 
at  all;  and  if  O.,  his  *' immediate 
boss,"  did  not  assign  these  I'easons 
for  discharging  him,  to  all  of  which 
he  an8wei*€^,  "  No."  O,  was  called 
by  defendant's  counsel*  who  offered 
to  prove  by  him,  that  he  became 
aware  that  8.  was  in  the  habit  of 
being  intoxicated,  and  neglected* 
his  duty,  and  that  he  was  dis- 
charged for  that  reason.  This  was 
excluded.  Held,  no  error;  that 
the  fact  of  his  discharge  was  im- 
material; that  if  the  discharge 
was  for  inefficiency  or  drunken- 
ness, this  could  not  be  proved  by 

*  way  of  impeach  men  t^  and  was 
matter  collateral  to  the  issue,  as  to 
which  the  answers  of  S.  wero  con- 
clusive ;  that  if  such  groumis  for 
the  di  -K^harge  were  communicated 
to  8.,  it  might  lay  the  foundation 
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of  aA  inquiry  as  to  his  ibelinffs 
towaixi  dtifenuant ;  but  as  defend- 
ant  did  not  offer  to  show  this,  and 
as  it  was  not  disclosed  on  the  ti'ial 
that  theolfer  was  to  show  a  hostile 
feeling,  the  question  could  not  be 
presented  here.  Id. 

6.  In  an  action^  for  negiigence,  to 
Justify  a  nonsuit  on  the  gi-oumi  of 
contributory  negligence,  the  undis- 
puted facts  must  show  the  omis- 
ffion  or  commission  of  some  act 
which  the  law  adjudges  negli- 
gence ;  the  negligence  must  s^ipear 
80  cleai*ly  that  no  construction  of 
the  evidence'  or  inference  drawn 

'  from  the  facts  will  warrant  a  con- 
ti-ary  conclusion.  Stackus  v*  N. 
r.  a  and  IL  li.  R,  R.  Co,      464 

7.  In  an  action  to  rcco^'cr  damages 
for  injuries  sustained  by  plaintiff 
in  consequence  of  a  eoilision  at  a 
highway  crossing,  plaintiff's  evi- 
dence was  1o  the  effect  that  he  was 
traveling  westerly  in  a  covered 
buggy  with  two  spin  ted  horses, 
upon  a  higliway  which  ci^osaes 
defendant's  truck  at  an  acute 
angle,  and  for  iievei*al  rods  east 
of  the  cixissing  Tuns  near  to  and 
nearly  j^ai-allel  with  the  track. 
He  was  acquainted  with  the  cross- 
ing, and  the  runningof  the  trains ; 
a  ti*ain  from  the  east  was  past  due ; 
plaintiff  Buppose<l  it  had  passed, 
as  while  approaching  the  crossing 
he  had  heax*d  a  train  going  eas^ 
and  if  on  time  it  would  have 
passed.  A  train  was  about  due 
from  the  west.  "When  he  came 
near  to  the  signboai'd  warning 
traveler  to  look  out  for  the  cars, 
he  stopped  his  team  and  looked 
east  and  west  for  trains ;  he  could 
see  about  fifty  vods  east ;  seeing 
no  train,  he  started  on  to  ci*os8  the 
track,  looking  and  listening  both 
ways  as  much  as  he  could  without 

Setting  out,  or  off  from  his  seat, 
at  he  neither  beard  sor  saw  any- 
thing. The  train  from  the  east 
struck  plaintiff's  buggy,  and  he 
was  injured.  Plaintm  was  non- 
suited on  the  gi'ound  of  contrib- 
utory negligence.  Hdd^  eiTor; 
that  the  failui'e  of  the  plaintiff  to 
■•'  let  down  his  buggy  top  when  he 
started  up,  was  not,  as  matter  of 
law*  negligence.  Id. 


HEWTMALi 

1.  An  application  for  a  new  tiial^ 
under  the  statute,  in  an  action  of 
ejectment,  was  made  on  behalf  of 
defendant  and  one  L.,  who  clmmed 
to  have  derived  his  intei'est  fi-om 
B.  who,  it  wns  alleged,  was  the 
landloixi  under  whom  defendant 
was  in  possession.  The  right  of 
L.  was  expressly  conti*ovei^d  by 
the  opposing  affidavits,  and  it.was> 
also  shown  that,,  when  the  action 
was  ready  for  tiial,  defendant 
withdi-ew  his  answer,  and  judg- 
ment was  entei'ed  by  his  consent 
in  open  court.  The  application 
was  made  by  an  attorney  who  was 
not  the  attorney  of  i^ecord  of 
defendant,  and  who  had  not  been 
substituted  in  place  of  the  original 
attorney.  The  application  was 
denied  with  leave  to  renew.  Hddy 
that  as  it  was  at  least  very  uncer- 
tain what  wei'e  the  facts,  and 
whether  a  case  was  made  out 
within  the  sUtute  (2  R.  S..  309, 
}}  36,  37,  as  amended  by  chapk 
485,  Laws  of  1862),  and  as  the 
moving  parties  had  not  aviuled 
themselves  of  the  peiTnission  given 
to  supply  the  defects,  the  order 
should  be  affii*med.  Sada  v. 
O'Connor.  269 

2.  This  court  can  only  review  jadg- 
ments  and  gi^ant  new  trials  fur 
errors  of  law,  and  such  errors 
must  be  pointed  out  by  exceptions 
taken  at  a  pix>per  time.  Staiiddrd 
Oil  Co.  v.  Awutzon  Ina.  Co.       606 

3.  Where,  therefoi'e,  it  is  alleged 
that  a  veitiict  is  pervei-se,  exces- 
sive in  amount,  and  contrai*y  to 
the  law  and  the  evidence,  the 
judgment  entei*ed  thereon  cannot 
be  reviewed  here  without  an  ex- 
ception. Id. 

4.  This  rule  has  not  been  changed 
by  the  provision  of  the  Code  of 
Civil  Procedure  (§  999)  in  re£ei<ence 
to  the  cranting  of  a  new  trial  .by* 
the  juqg^e  presiding  at  the  trial. 

Id. 

r 
\ 

5.  For  such  errors,  it  Memt,  'the 
General  Term  has  power  to  .grant 
a  new  trial  in  its  discretion^  'al- 
though no  exceptions  were  taken 
onthietriaL.  Id. 
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NEW  YORK  (CITY  OP). 

1.  It  9ecmSf  that  the  commissioner 
.    of  public  works  in  the  city  of  New 

York,  being"  charged  with  the  cai-e 
-of  the  pubUc  buildings  <}  71,  chap. 
■335,  Laws  of  1873),  has  the  power 
to  appoint  janitors  to  take  eharge 
of  the  building's  in  which  the  police 
and  district  courts  are  located. 
Kennedjf  v.  Mayor,  etc*  361 

2,  Plaintiff  was  appointed  by  said 
commissioner  ianitor  of  the  build- 
ing occupied  by  the  police  court 
of  the  second  district,  and  by  the 
•district  or  civil  court  of  the  thii*d 

.  distiict;  the  justice  of  the  latter 
court  appointed  C.  janitor  for  that 
court.  The  board  of  estimate  and 
apportioitment  made  an  appropri- 

..  ation  for  the  salary  of  one  janitor 

.  for  said  building,  conditioned  how- 
ever, substantially,  that  no  portion 
thereof  should  be  paid  by  the 
comptroller  to  either  appointee 
until  the  question  was  judicially 
determineii  that  he  was  and  that 
the  other  was  not  entitled  to  be 
paid.  Mdd,  that  the  appropria- 
tion could  only  be  availed  of  in 
An  action  or  submission,  to  which 

.  both  claimants  wei*e  parties,  and 
then  only  on  establishing  that  the 
power  to  appoint  janitors  was  ex- 
clusive, either  in  the  court  or  the 
commissioner,  and  that  thera  could 

.  be    but   one   janitor ;    and   that, 

.  therefore,  plaintiff  was  not  enti- 
tled to  judgment  upon  a  submis- 
sion of  the  conti-oversy  under  the 
Code  of  Civil  Procedure  ($  1279)  as 
between  him  and  the  city,  to  which 

.  C.  was  not  a  party.  Id. 

3^  The  only  power  conferred  upon 
the  board  of  health  by  the  pro- 
vi^ons  of  the  act  of  1871,  "  to  pro- 
vide for  the  proper  drainage  of 
lands,"  in  the  city  of  New  York 
<chap.  566,  Laws  of  1871),  is  to 
direct  the  drainage  of  land  by 
.  means  other  than  sewers,  whei'e 
8ui*face  water,  injurious  to  public 
health,  could  not  be  earned  off 
by  the  sewers ;  and  to  assess  the 
expense  upon  lands  benefited  by 
the  di-ain,  the  area  of  assessment 
being  restricted  to  the  lands  be- 
tween the  drain  and  the  adjacent 
.ati'eeU  and  avenues.  In  re  Pet. 
Van  Buren.  384 


4.  The  commissionerof  public  works, 
in  pursuance  of  a  requisition  of  the 
board  of  health,  dii-ecting  him  to 
cause  the  lands  within  certain 
bounds,  which  included  many 
blocks  and  about  seventy  aci'es  of 
sunken  land,  to  be  di*ained  by 
other  means  than  sewers,  caused 
di'ains  to  be  dug  and  the  lands  to 
be  filled  in,  the  whole  cost  of  the  im- 
prevement  being  about  9308,000, 
of  which  only  ^5,401. 20  was  for 
drains;  $248,534.27  of  the  cost 
was  assessed  in  one  assessment 
ujxm  the  preperty  ownei-s,  blocks 
of  land  being  assessed  thix)ugh 
which  the  di-ains  did  not  run. 
Heldf  that  said  act  did  not  authoi*- 
ize  such  imprevement  j  also  that, 
even  if  the  filling  in  could  be 
claimed  as  merely  an  incident  to 
the  construction  of  the  di-alns,  the 
assessment  was  illegal,  as  there 
was  no  authority  foi*  mingling  in 
the  assessment  the  cost  of  drains 
running  between  different  streets. 

Id. 

5.  In  an  action  to  compel  the  de- 
fendant to  discharge  a  lot  in  the 
city  of  New  York  belonging  to 
plaintiff  from  the  lien  of  cei*tain 
assessments,  and  to  discharge  the 
same  of  record,  it  api)eai'ea  that 
before  plaintiff  paid  the  purehase 
price  for  the  lot,  she  ascei*tained, 
at  the  proper  office,  from  the  offi- 
cial i-ecorus,  that  two  assessments, 
laid  in  July  and  August,  1873, 
upon  the  lots,  were  marked  upon 
the  record  of  assessments  as  "  yiaid 
by  Killian  Bix)thei's,  *  *  * 
Mareh  7,  1873."  Plaintiff  there- 
upon, after  deducting  certain 
assessments  which  appeared  in 
the  recoi-ds  unpaid,  paid  the  bal- 
ance of  the  purchase  money  and 
received  a  deed  in  November, 
1873.  These  assessments  were, 
in  fact,  paid  at  the  time  stated,  by 
Killian  Bi*othei*s,  they  supposing 
the  lot  was  their's,  when,  in  fac£ 
it  was  not,  and  the  entity  was  then 
made  by  the  official  having  charge 
of  the  record.  In  August,  1876, 
Killian  Brothers  commenced  an 
action  against  defendant  to  recover 
back  the  moneys  so  paid,  alleging 
they  were  paid  through  mistake. 
Plaintiff  was  not  made  a  pai-ty, 
and  had  no  notice  or  knowledge 
of  the  action.    Defendant  served 
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mxk  oHer  antywing*  judgment  la  be 
entered  theraln  lor  the  amount 
claimed  ;  judgment  was  soentored 
to  that  eifect^  and  also  dii'ecting 
that  the  entries  of  paynuint  be 
cancelled^  whiclk  waa  done .    Held, 

'  that  plaintiff  was  entitled  to  the 
relief  sought;  that  the  fact  that 
the  payment  was  entered  as  made 
by  Klliian  Bi'otbers  was  not  suill- 
cient  to  put  plaintiff  u^kmi  inquiry 

•  or  chanre  ner  with  construelive 
notice  m  the  eri-or»  nor  was  the 
lact  that  m  making  and  receiTrng 
the  payment  the  parties  acted 
nnder  a  mistake*  material  so  far  as 

'  plaintiff  was  concerned.  Cumen 
V.  Mayor,,  etc^  511 

6.  Also,  Jieldf  that  the  pi*(>vL8ion  of 
the  act  of  1853  in  i-clation  to  the 
collection  of  aiTears  of  taxes,  etc., 
in  the  city  of  New  York  (J  10, 
chap.  579>  Laws:  of  1853),  provid- 
ing for  the  obtaining  of  i-cc  ipts  or 
certificates  fi'onk  tlm  clerk  of  ar- 
real's  showing  payment  of  assess- 
ments, had  no  application,  as  it 
relates  only  to  assessments  whi(>h 
have  been  du&  twelve  months  and 
over,  while  the-  assessments  in 
question  were  paid  within  nine 
months  aftei-  they  were  due,  and 
while  they  were  stiU  in  the  collect- 
or's office.  Jd. 

7.  It  seenis,  tlmt  such  receipts  or 
certificates  ai*e  not  the  only  evi- 
dence of  the  removal  of  the  liens 
of  assessments,  even  as  to  those 
specified^  Id. 

8.  The  power- to  remove  certain  city 
officei's  ^*  for -cause,"  and  after  op- 
portunity l4>  be  heard,  given  to 
the  mayor  by  the  charter  of  the 
city  of  Kew  York  of  1873  (J  25, 
chap.  335,  Laws  of  1873),  can  only 
be  exercised  ujwn  just  and  i^cason- 
able  gfi'ounds,  and  after  notice  to 
the  pei'son  charged.  The  pro- 
eeeduig  must  be  instituted  upon 
specific  ekarges,  sufficient  in  their 
nature  to  waiTant  the  removal, 
which,  unless  admitted,  must  be 
proved  ;  the  defendant  may  cross- 
examine  the  witnesses  to  support 
the  cbai'gee,  call  others  in  his  de- 
fense, and  in  'all  the  steps  of  the 
proceeding's  is  entitled  to  be  repre- 
sented by  counsel.  Peophtxrd. 
Mayor  v.  Nichol^^  682 


9.  The  proceediDg,  therefbre,  being 
judicial  in  its  character  is  subject 
to  roview  by  a  writ  of  certiorari 
issued  by  the  Supreme  Court.  Id. 

10.  A  motion  for  judgment  upon  the 
i^etmn  to  a  writ  of  certioi*aii  in 
such  pi*oceedingB  presents  a  ques- 
tion of  law  only,  and  comes  within 
the  class  of  non-enumerated  mo- 
tions as  defined  by  8upi«iii»  Court 
rule  thirty-eight.  Id. 

11.  But  if  otherwise  it  is  witltiii  the 
jurisdiction  of  the  court  to  hear  it 
at  any  Rpecial  Tei-m,  and  upon 
such  notice  9&  shall  be  prescribed. 

12.  A  notice  of  less  than  eight  days 
may  be  prescribed  (Code  of  CK'il 
Pi-ocedure,  }  780»  8.  C.  role  87)» 
by  order  to  show  cause.  id. 

13.  The  power  to  shorten  notice  is 
not  afiectcd  by  the  inile  of  the 
Supi-eme  Court  (rule  44),  provid- 
ing that  a  case  on  certiorari  may 
be  brought  to  a  hearing  upon  the 
usual  notice  of  argument ;  the 
rule  is  binding  only  so  far  as  it  is 
consistent  with  the  Code  (}  17). 

Id. 

14.  It  teema,  tnat  the  exeroiseof  this 
power  is  subject  to  roview  when- 
ever an  oilier  to  show  cause  at 
Special  Term  is  gi'anted.  Id. 

15.  It  is  not  impi*oper  to  bring  on 
the  ceriiorari  for  a  hearing  at 
the  Special  Term  at  which  the 
oi*der  to  show  cause  is  made  ro- 
tuiiiable.  Id. 

16.  The  mayor  of  the  city  of  New 
York  having  i-emoved  the  defend- 
ant N.  from  the  office  of  commis- 
sioner of  police,  a  writ  of  cei*tioraii 
was,  upon  his  application*  duly 
allowed  and  made  retui-nable  at  a 
S})ecial  Term  designated  *•*  for  non- 
enumerated  motions  and  chamber 
business^,*'  on  the  first  Monday  of 
September,  1879.  A  return  to  the 
writ  was  filed  September  fifteenth  ; 
on  the  sixteenth,  the  justice  as- 
signed to  hold  that  term  made  an 
oi^er  requiring  the  mayor  to  show 
cause  at  the  S])ecial  Term,  to  bo 
held  on  September  twenty-second* 
why  N..  should  not  have  judgment 
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on  tlie  retnrn,  Tacating  the  jndg^ 
ment  of  the  mayor;  the  order 
pix>vrided  that  service  on  Septem- 
ber seventeenth,  would  be  suffi- 
cient Whereupon  the  General 
Term  granted  an  oilier  directing 
that  a  writ  of  prohibition  issue 
pi-ohibiting  the  Special  Term  ap- 
pointed to  be  held  in  the  city  of 
New  York  for  non-enumerated 
motions  and  chamber  business, 
and  the  justices  appointed  to  pi-e- 
side  thereat,  fi-oni  pi'oceeiling'  to 
entertain  any  motion  or  applica- 
tion for  any  judgment  or  order 
affecting  the  pi-oceedings  of  the 
Mayor.  On  appeal  fixtfn  the  order, 
heldf  that  there  was  no  violation 
of  the  previsions  of  any  statute  or 
unlawful  exereise  of  jurisdiction 
by  the  justice  holding  the  Special 
Term;  and  that  the  order  ap- 
pealed fi*om  was  erroneous.      Id, 

8ee   Mabihb  Court  of  Cmr  of 
Nbw  Yobk. 


NEXT  OF  KIN. 

1.  M.  died  intestate,  leaving  no  de- 
scendant, parent,  brother,  sister, 
descendant  of  any  brother  or  sis- 
ter, uncle,  or  aunt,  but  leaving 
first  cousins,  and  the  children  of 
deceased  first  cousins.  Heid^  that 
the  first  cousins  were  entitled  to 
the  pei*sonal  estd.te,  to  the  exclu- 
sion of  said  children.  Adee  v. 
CampbelL  62 

2.  The  statute  of  distributions  (2  R. 
S.,  9'i,  §  75,  subds.  5, 11),  provides 
for  no  rexiresentation  among  col- 
laterals, •except  in  the  case  of  chil- 
dren of  brethera  and  sisters  of  the 
intestate ;  if  there  &ve  none  of  these 
the  nearest  of  kin,  in  equal  degree, 
take  the  whole.  Id» 


NOTICE. 

1.  A  purchaser,  for  a  valuaT)le  con- 
sidci'ation,  is  not  chargeable  with 
constructive  notice  that  the  con- 
veyance to  hira  was  made  by  hia 
vendor  with  intent  to  defraud 
creditors ;  actual  notice  is  requii-ed 
to  impair  or  aflTect  his  title.  (2  R 
S.,  137,  i  5.)   Steams  v.  Gage.    102 


2.  A  supplemental  complaint  should 
not  be  allowed  upon  an  ex  parte 
application.  Fleisdiinann  v.  BeT^ 
nett  579 

3.  Notwithstanding  the  mandatory 
language  of  the  Code  of  Civil  Pro- 
cedure (}  544),  it  is  the  duty  of  the 
court,  upon  the  application,  to  con- 
sider all  the  circumstances,  and  to 
gi*ant  or  refuse  it,  as  may  be  just 
and  proper  in  the  particular  case ; 
such  application  therefore  should 
be  upon  notice,  so  that  both  par^ 
ties  may  be  heard.  Id 

Of  application  for  tdtU  of 

certiorari  to  remove  iTidieUnents  frmn 
Oyer  and  Terminer  into  8uprem9 
dourt  not  necessary, 

See  Jones  v.  People  45 

—  To  creditors  published  by  ex- 
ecutors, sufficiency  of 

See  Comes  Y.  WUkin.  129 


of 


Of  mechanics'  lien,  svffi4Aency 


See  Burkitt  v.  Harper, 


OFFICE  AND  OFFICER, 


273 


1.  Where  a  work  of  public  necessity 
is  done  under  an  invalid  conti'ac^ 
or  even  voluntarily,  without  the 
authority  of  any  public  officer, 
and  the  Legislature  appropriates 
money  to  pay  for  it,  a  disbui'sing 
officer  cannot  refuse  to  appl^  the 
money  to  the  purpose  for  which  it 
was  appropriate(C  on  the  ground 
that  the  State  was  not  originally 
under  any  legal  obligations  to 
make  payment,  or  that  the  Legis- 
lature was  not  sufficiently  informed 
of  the  facts ;  the  only  question  for 
such  officer  is  whether  the  ap- 
prox)riation  was  for  the  pui-pos^ 
claimed ;  when  this  is  ascertained 
his  duty  is  ministerial  only.  Peo- 
ple ex  ret.  Sage  v.  Schuyler,      189 

2.  The  power  to  remove  certain  city 
officera  "for  cause,"  and  after  op- 
portunity to  be  heard,  given  to  the 
mayor  by  the  charter  of  the  city 
of  New  York  of  1873  (}  25,  chap. 
335,  Laws  of  1873),  can  only  be 
exercised  upon  just  and  reasonable 
grounds,  and  after  notice  to  the 
peirson  charged.    The  pixx^eeding 


712 


INDEX. 


must  be  instituted  upon  specific 
charges,  sufficient  in  their  nature 
to  waiTant  the  removal,  which, 
unless  admitt'.'d,  must  be  proved ; 
the  defendant  may  cross-examine 
the  witnesses  to  support  the  chai'g- 
es,  to  call  othei's  in  his  defense, 
and  in  all  the  steps  of  the  pi'oceed- 
in^  is  entitled  to  be  i*epi-esented 
by  counsel.  Pecrple  ex  rtL  Mayor, 
etc.,  V.  Nichols.  582 

See  ElLBCTioir  of  Offigbbs. 


PARTIES. 

1.  Where  one  railroad  company  has 
leased  the  road  of  another,  such 
lessee  is  a  necessai'y  paiiiy  to  a 
pi*oceeding  under  tlie  general  rail- 
road act,  by  a  third  company,  to 
acquii-e  the  idght  to  cix^ss  the 
leased  road;  it  may  voluntarily 
agi'ee  with  the  petitioner  in  re- 
spect to  the  crossing,  and  such 
agreement,  while  not  binding  upon 
ttie  lessor,  in  respect  to  its  inter- 
ests as  reversioner,  binds  the 
interests  of  the  lessee.  In  re  B. 
H,  T,  and  W.  iJ.  IL  Co.  69 

S.  In  such  case  it  is  not  essential 
that  one  proceeding  shall  embrace 
all  the  parties ;  it  will  only  affect 
the  pai-tiea  brought  in,  and  where 
the  lessee  is  alone  made  a  party, 
the  estate  in  reversion  will  not  be 
affected.  Id. 

8.  Plaintiff  was  appointed  by  said 
commissioner  janitor  of  the  build- 
ing occupied  by  the  police  coui't 

'  of  the  second  distiict,  and  by  the 
distinct  or  civil  court  of  the  thii*d 
disti'ict ;  the  justice  of  the  latter 
court  appointed  C.  janitor  for  that 
court.  The  board  of  estimate  and 
a|)portionment  made  an  appro- 
piiation  for  the  salary  of  one  jan- 
itor for  said  building,  conditioned 
however,  substantially,  that  no 
portion  thereof  should  be  paid  by 
the  comptroller  to  either  appointee 
until  the  question  was  judicially 
determined  that  he  was  and  that 
the  other  was  not  entitled  to  be 
paid.  Held,  that  the  appropri- 
ation could  only  be  availed  oi  in 
an  action  or  submission,  to  which 
both  claimants  wei*e  parties,  and 
then  only  on  establishing  that  the 


power  to  appoint  janitora  was 
exclumve,  either  m  the  court  or 
the  commissioner,  and  that  there 
could  be  but  one  janitor ;  and 
that,  therefoi'e,  plaintiff  was  not 
entitled  to  judgment  upon  a  sub- 
mission of  the  controversy  under 
the  Code  of  Civil  Pix)cedui«  (} 
1279)  as  between  him  and  the  dty, 
to  which  C.  was  not  apai*ty.  Ken- 
nedy V.  Mayor,  etc.  361 

4.  Where  a  pai*ty  was  called  as  a 
witness  by  the  adveive  pai*ty  and 
was  examined  as  to  a  transaction 
with  a  deceased  x)arty  in  i-efei'ence 
to  which  he  would  have  been  pre- 
cluded from  testifying  in  his  own 
behalf  under  the  Code  of  Pitxe- 
dure  ($  390),  held,  that  the  wit- 
ness was  entitled  upon  croFS-exam- 
ination,  to  explain  his  testimony, 
and  to  state  the  whole  transaction. 
Merritt  v.  Campbell.  625 

When  tax-payer  may  hrinff 

action  to  restrain  the  negotiation  or 
payment  of  Urvon  hondti  and  to  eomr 
pel  cancellation.         • 

See  Metzger  v.  A.  and  A.  M.  R. 
Co.  m 

TVfien  party  incompetent  as 

a  mitness  under  section  829  of  Code. 

See  Church  v.  Howard.  415 

Where  pleadings  admif-  title 

in  parties,  this  precludes  olrjection 
that  third  person  has  interest  and 
should  haw  been  made  paHy ;  also 
when  execrUor  hamng  power  to  sell 
is  iwt  Tiecessary  party  to  action  for 
partitUm. 

See  Prentice  v.  Janssen.  479 

When  beneficiaries  are  prop- 

erly  brought  in  c^  parties  toactiin 
to  construe  a  wUl. 

See  F&wer  v.  Cassidy.  602 


PARTITION. 

1.  The  court  has  power,  in  an  action 
for  paHition,  whei*e  the  parties  are 
tenants  in  common  of  i-cal  or  per- 
sonal estate,  to  dli'ect  a  sale  of  the 
wh«le  in  one  parcel,  where  the 
intercsts  of  the  parties  will  be  pit)- 
moted  by  such  sale.  Pj-entice  v. 
Janssen^  478 
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2,  Tho  will  of  B.  aathorized  his  son 
F.  to  coi'i-y  OQ  the  hotel  business 

•  for  five  yeai*s,  if  he  so  desii*ed,  in 
a  certain  hotel  owned  by  the  tes- 
tator ;  and  empowei-ed  his  execu- 
tors to  Bell  the  hotel  pi-operty,  after 
the  occupancy  of  his  son  had 
ceased,  and  divide  the  pi-oceeda 
among  his  j-esiduary  leg'atees.  F. 
died  bcfoit)  the  testator ;  no  action 
was  ever  taltcn  by  the  executors 
to  sell  the  proi)ei'ty.  Three  of  the 
four  leg'atees,  or  their  successoi'S 
in  intei*cst,  conveyed  their  inteixiste 
to  plaintiff.  Defendant  M.y  the 
other  legatee,  joined  with  the 
plaintiff  in  m:ikuig  leases  of  the 
property ;  and  large  sums  wei-e 
expended  by  them  in  making  im- 
provements. In  an  action  for  par- 
tition, the  only  surviving  executor 
was  m:ide  a  party  defendant,  as 
the  husband  of  M.  ;  he  did  not, 
by  his  answer,  claim  any  rights 
as  executor,  or  that  he  was  a 
proper  xiai'ty  as  such.  Hdd,  that 
the  executoi's  took  no  interest  in 
the  lands,  but  merely  a  power  in 
trust,  to  be  executed  simply  for 
the  purposes  of  distribution,  liable 
to  be  defeated  by  a  re-convei'sion 
into  realty  of  the  projicrty  which 
was  convertc<l  by  tho  will  into  per- 
sonalty ;  that  the  parties  bene- 
ficially interested  had  a  right  to 
eloct  to  make  such  a  re-convei'sion, 
and  their  acts  showed  such  an 
election;  that  the  power  of  sale 
thereby  become  extinguished,  and 
the  parties  became  ownei-s  as  ten- 
ants in  common,  and  so  that  a  par- 
tition was  pi'opcr;  also  that  the 
surviving  executor  had  no  title, 
intei*est,  or  lien  upon  tho  property 
which  i*endered  him  a  necessary 
party  to  the  action  as  such  execu- 
tor; that  the  provision  of  the  Re- 
vised Statutes  (1  R.  S.,  735,  }  107), 
which  makes  a  power  of  sale  a 
Hen  or  charge  upon  lan(),  had  no 
application,  as  the  power  had 
ceased  to  exist;  also  that  equity 
would  not  intei-pose  to  compel  the 
execution  of  the  power  (1  R.  S., 
734,  }  9o),  as  the  purpose  had  been 
accomplished  without  its  exercise. 

Id, 

3.  The  will  gave  various  legacies; 

•  this  action  was  commenced  seven 
years  after  the  testator's  death ;  it 
did  not  appear*  that  any  debts  or 
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legacies  remained  unpaid,  ffddp 
that  these  facts  did  not  make  the 
executor,  as  such,  a  necessary 
party ;  that,  as  the  debts  and  leg^ 
acies  are  primarily  to  l>e  paid  out 
of  the  personalty,  the  pi-esumption 
was  that  they  had  been  paid,  par- 
ticularly as  no  such  defense,  as 
that  they  were  unpaid,  wiia  set  up 
in  the  answer  or  interposed  on 
trial ;  also  that  the  same  presump- 
tion also  existed  as  to  testament- 
hry  expenses.  Id. 

4.  By  the  lease  of  the  hotel  property, 
executed  by  plaintiff  and  defend- 
ant M.  as  lessors,  they  were  re- 
quired to  make  all  necessary 
rcpaira ;  plaintiff  made  the  repairs 
and  also  erected  a  new  building, 
M.  acquiescing  therein.  Held% 
that  the  shai'e  of  M.  was  pro^^erly 
chai'geable  witK  its  pi'oportion  of 
the  expenditures;  so  also  of  the 
costs.  .  Id. 

3.  The  hotel  property  consisted  of 
four  lots,  not  contiguous,  but  all 
used  in  caiTying  on  the  hotel  busi- 
ness. The  rcfei^ee  found  that  the 
real  estate  and  the  i^insonal  prop- 
ert3%  i.  e.,  the  furniture,  etc  ,  in  the 
hotel  could  not  be  sold  in  separate 

.  pai*cela  without  greatly  deju-eciat- 
ing  its  value,  injuring  the  owners 
and  violating  the  nghts  of  the 
lessee ;  the  judgment  directed  the 
whole  to  be  sold  in  one  pareel. 
Held,  no  error.  Idm 

0.  There  were  five  I'esiduary  legatees 
named  in  the  will;  one  of  them 
wasF.,  who  died  intestate,  leaving 
no  descendants.  The  pleadings 
admitted  that  the  i)ai*ties  to  tne 
action  were  the  sole  owneiti  of  the 
real  estate.  Heldy  that  this  pre- 
cluded an  objection  that  an  heir 
/of  F.  had  an  outstanding  intei^est 
and  should  have  been  made  a 
party.  IcU 


PARTNERSHIP. 

1.  E.  plaintiff's  testator,  defendant 
and  one  S.  entered  into  a  co-part- 
nership in  18'j.'),  "for  so  long  a 
time  as  they  shiUl  mutually  agree," 
£.  to  receive  one-tenth,  defendant 
iour-tenths  and  S.  five-tenths  of 
the  net  profits.    For  the  year  187% 

90 
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£.  received  a  greater  proportion, 
defendant  a  less,  S.  the  same.  On 
Januai'y  1,  1873,  defendant  exe- 
cuted an  insti*ument  by  which  he 
i^freed  to  pay  E.  **  four  and  three- 
eighths  x^er  cent  of  the  net  ascer- 
tained pi-ofita  "of  the  firm  **  during 
the  year  1873."  E.  i-emained  in 
the  finn,  receiving  dunng  the  year 
the  share  of  pratits  stated  in  the 
oiiginal  agreement.  In  an  action 
upon  the  instrument,  ?icldf  that  the 
facts  authorized  an  inference  that 
£.  consented  to  continue  the  co- 
partnership, in  consequence  of  the 
promise  of  defendant;  and  that 
this  was  a  sufficient  consideration 
for  the  promise.   Emery  v.  Wilson. 

78 

2.  Upon  the  death  of  S.  defendant 
brought  an  action  for  an  account- 
ing and  settlement  of  the  partner- 
ship affairs.  E.  set  up  in  his  an- 
swer theitiin  that  he  was  entitled, 
for  the  year  1873,  by  agi-eement, 
to  a  greater  pei*centage  of  profits 
than  that  specified  in  the  co-part- 
nei-ship  agreement.  On  the  trial 
he  oflered  in  evidence  the  instru- 
ment above  described,  which  was 
rejected.  Hdd^  that  the  former 
action  was  no  bar  to  this ;  that  the 
undertaking  of  defendant  was  an. 
individual  one  bavin^i'  no  relation 
to  the  partnership  or  its  affairs,  as 
such.  Id. 

8.  By  the  articles  of  co-partnership 
it  was  pi-ovided  that  quai'terly 
accounts  should  be  taken  and 
settled  between  **  the  co-partners, 
to  the  intent  that  it  may  thereby 
appear  what  s.vq  the  net  profits." 
Heldf  that  it  was  pi-oper  to  take 
the  quarterly  statements  so  taken, 
and  entered  upon  the  books  for 
the  year  1873,  as  the  "  net  ascer- 
tained profits"  upon  which  the 
percentage  was  to  be  paid  by  de- 
fendant ;  and  that  it  was  no  error 
for  the  i-efei-ee  to  refuse  to  deduct 
from  the  profits  so  asceiliuned  the 
depi^eciation  in  value  of  the  firm 
property.  Id, 

4.  In  an  action  for  an  accounting 
between  a  surviving  partner  and 
the  i«epTefi«entatives  of  a  deceased 
partner,  the  former  is  entitled  to 
credit  for  all  sums  paid  by  him  to 
the  latter,  after  their  appointment. 


out  of  funds  collected  by  him  as 
suniving  pai*tner.  Collender  v. 
Phelan,  366 

5.  In  the  case  u]>on  appeal,  in  such 
an  action,  it  appcai'ed  that  plain- 
tiff, the  surviving  partner,  testified 
without  objection  to  i)ayments  so 
made  ;  in  a  subsequent  part  of  the 
case  it  was  stated  that  it  was  un- 
derstood plaintiff  should  produce 
vouchera ;  it  did  not  api^ear  what 
vouchera  were  wanting,  or  that 
there  was  any  application  to  stnke 
Out  the  testimony  in  default  of  such 
production,  nor  was  there  any  ob- 
jection, ruling  or  exception  on  the 
subject  of  tne  necessity  of  the 
vouchers.  Held,  that  this  ques- 
tion not  having  been  I'aised  on  the 
trial  could  not  be  raised  on  ap- 
peaL  Id, 

6.  Plaintiff,  in  making  payments  of 
the  indebtedness  of  the  fii-m,  ad- 
vanced moneys  fi-om  time  to  time 
from  his  own  funds,  in*  excess  of 
the  amount  in  his  hands  as  sui-viv- 
ing  partner,  ffeldf  that  he  was 
entitled  to  interest  on  such  ad- 
vances. Id, 

7.  The  findings  of  the  referee  did 
not  show  upon  what  particular 
payments  intei-eat  was  allowed. 
Held,  that  it  could  not  be  claimed 
that  too  much  intei'est  was  allowed, 
as  there  was  no  sj^citic  finding 
disclosing  any  such  eri^r.         Id, 

8.  To  reverse  the  conclusions  of  law 
of  a  re  ferae  it  must  appear  fi'ora 
the  facts  found  that  they  are 
eiToneous.  Id, 

9.  At  the  time  of  the  death  of  P., 
the  deceased  partner,  the  firm  had 
contracts  for  the  manu£actui«  and 
sale  of  articles  under  patents  be- 
longing to  the  fii*m  or  the  pai'tnera 
jointly,  which  conti^acts  were  for  a 
period  extending  beyond  the  time 
of  such  death.  It  appeai'ed  that 
large  profits  would  have  been 
realized  bv  the  fiim,  had  it  con- 
tinued and  the  other  parties  had 
remained  solvent,  in  cairymg  out 
said  contract ;  it  did  not  appear, 
however,  that  they  had  any  value 
aside  from  the  value  of  the  use  of 
Hie  patents.    Defendants  sold  and 
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assigned  to  plaintiff  the  interest  of 
their  testator  at  the  time  of  his 
death  in  the  stock,  fiztnresy  etc., 
of  the  firm,  and  aJso  in  said  lettere 
patent,  and  in  the  lease  €fS  the 
wai'ehouse  occupied  by  the  firm, 
plaintiff  a^^reeing  to  aasume  and 
pay  all  salaries  due  employee,  etc., 
accruing  subsequent  to  the  death 
of  P.  £i  none  of  the  writings  was 
any  refei*enee  made  to  the,  out- 
standing  conti*act8,  ?idd,  that  the 
tiunsfei*s,  etc.,  afforded  a  atrong 
infei'ence  that  the  intent  of  the 
parties  was  that  plaintiff  should 
continue  the  former  business  on 
his  own  sole  account,  and  that  no 
benefit  was  intended  to  be  re- 
served  to  defendants  from  manu- 
factures under  said  contracts ;  and 
that  a  finding  that  defendants 
were  not  entitled  to  any  credit  or 
allowance  on  account  of  the  eon- 
tracts  was  justified.  Id. 


10.  Plaintiff  and  defendant  wem 
formerly  partnera  in  business,  as 
dentists,  under  the  firm  name  of 
"Morgan  &  Schuyler."  Upon  the 
dissolution  of  the  firm  deicndant 
bought  plaintiff's  interest  in  cer- 
tain fii*m  property,  and  became 
equitable  assignee  of  the  unex- 
pii'ed  tenn  or  the  lease  of  the 
room  occupied  by  the  firm,  in 
which  he  continued  the  business, 
using  signs  bearing  his  name,  fol- 
lowed by  the  words  "  snccessor  to 
Moi*gan  &  Schuyler."  There  was 
nothing  in  the  agi'eement  of  dis- 
solution prohibiting  plaintiff  from 
engaging'  in  the  business,  and  it 
was  unuei'stood  at  the  time  be- 
tween the  parlies  that  he  was  to 
open  an  office  for  that  purpose  in 
another  part  of  the  city,  which  he 
did.  In  an  action  to  resti^ain  de- 
fendant from  using  plaintiff's 
name,  Tield,  that  defendant  did  not 
acquii»e,  by  the  agi*eement  of  dis- 
solution, any  goo<l  will  in  the  busi- 
ness, except  such  as  was  incident 
to  his  sole  ownerehip  of  partner- 
ship property,  and  his  exclusive 
right  to  occupy  the  rooms  of  the 
late  firm ;  that  he  was  not  authori- 
zed to  use  the  firm  name,  or  to  de- 
clare himself  "successor  to**  the 
late  Ann  ;  and  that,  therefore,  the 
action  was  maintainable.  Morgan 
V.  /ScJiuyler,  400 


11.  It  menu,  that  defendant  would 
have  the  right  to  describe  his 
rooms  as  those  foi*mevly  occupied 
by  "Morgan  &  Schuyler,*  and 
himself  as  formerly,  or  late  of 
that  fii-m.  Id, 

12.  In  an  action  for  an  aoeoanting, 
bi'ougbt  by  the  executor  of  a  de* 
ceased  partner  against  the  surviv- 
ing partner  of  a  firm,  a  judgment 
was  rendeiHsd  dii-ecting  defendant 
to  pay  over  to  a  receiver  a  speci- 
fied sum,  and  to  turn  over  to  him. 
the  partnei'ship  assets  I'emalning,, 
out  of  Vhich  the  receiver  was 
directed  to  pay  plaintiffs,  a  sum. 
stated,  and  to  oivide  the  residue ; 
thei*eupon  a  judgment  was  dock- 
eted in  favor  of  plaintiffs,  against 
defendant,  for  the  amount  the  lat- 
ter was  I'equired  to  pay ;  on  motion 
to  vacate  the  docket  m  this  parti- 
cular, held^  that  it  was  not  authori* 
sed  by  the  judgment,  and  was 
properly  vacated  5  that  the  docket, 
if  any  was  authorized,  should  have 
been  in  favor  of  the  receiver ;  that 
it  was  not  sufficient  that  it  ap- 
peared, plaintiffs  would  be  enti- 
tled to  as  large  or  a  larger  sum 
when  the  iuagment  is  fully  car- 
ried out ;  there  was  no  pci'sonal 
money  judgment  between  the  par- 
ties, the  money  requii-ed  to  bo 
paid  the  I'eceiver  was  partner- 
ship money,  ami  the  demand  of 
plaintiffs  was  to  1x5  paid  by  the  re- 
ceiver fi<om  fiiin  assets.  Qeary  v» 
Qeery.  '  565. 


13.  In  an  action  for  a  mssolution  of 
a  co-partneivhip,  and  for  an  ac- 
counting between  the  jmrtnei-s,  t he- 
answer  alleged  a  violation  on  the 
part  of  plaintiff  of  a  provision  in 
the  articles  of  co-paHncrship,  pro- 
viding for  a  sale  of  the  goo<i  will 
of  the  business  to  such  of  th«» 
partners  as  should  bid  the  highest 
pi'ice,  by  his  appropriating  to  him- 
self the  good  will,  and  that  the 
same  was  worth  as  an  asset  $200,- 
000,  which  he  asked  to  countci*- 
claim  against  any  sum  found  due 
the  plaintiff.  As  a  fui'ther  counter- 
claim the  answol*  alleged  a  fi^audu- 
lent  misappi*opriation  by  plaintiff 
of  partnership  funds.  J9e/d,  that 
the  matters  so  set  np  did  not 
present  a  counter-claim,  of  •  a 
separate    and   distinct   cause    of 
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actioTiy  wiililn  the  meaning^  of  Bsid 
section,  that  the  matters  set  up 
wej-e  i)roi)er  items  to  beprovoil 
upon  an  accountin^if ;  and  that  de- 
fendant yfoa  not  entitled  to  a  trial 
by  jury  thereon.    Cook  v.  Jenkin/t. 

575 


PAYMENT. 

In  an  action  ujion  a  promij?soiy  note 
of  ^400,  it  appeared  that  the  note 
waa  indoi-3(Hl  l)y  defendant  W.  for 
the  accnmmodation  of  the  makoi's, 
of  which  fact  plaintiff  had  notice. 
The  note  was  delivered  by  the 
makei-s  to  plaintiii''s  cashier,  who 
indoi-aed  it,  and  at  their  i*oquest 
pixxiui-ed  it  to  be  discounted  by 
another  bank,  plaintiff  receiving*  a 
compensation  for  pi-ocunng  the 
discount.  On,  or  pnor  to,  the  day 
the  note  fell  due,  the  maliers  de> 
livercd  to  plaintiff  another  note, 
being  one  of  several  indoi*aed  by 
"W.,  and  delivered  to  the  makers  to 
take  up  the  note  in  suit,  and  other 
notes  previously  indoi'sed  by  him ; 
plaintiff's  cashier  was  dii'ected  to 
apply  the  proceeds  to  take  up  the 
paper  bo  indoi-sed.  It  did  not  ap- 
pear that  this  dii>ectioii  was  re- 
voked. The  proceeds  were  cre<l- 
ited  to  the  makci-a.  It  did  not 
api)ear  that  plaiiilif!^  at  that  time, 
held  any  paper  so  indoi-sed  by  W., 
save  the  note  in  suit,  which  it  had 
taken  up.  A,  few  <lays  after,  the 
makci's  di-ew  a  check  on,  and  de- 
li vcml  it  to,  plaintiirfor^,731.C2, 
payable  to  '•notes,  etc.,  or  bcai-er." 
Tfo  money  wiis  i>aid  the  drawei-S' 
thcrcon,  ami  it  did  not  appeal*  that 
the  pi-ococils  of  the  note  h:ul  been 
drav/a  out,  Ildd,  that  the  plain 
inference  from  the  transaction  was 
that  the  check  was  g^ven  to  pay 
the  note  in  suit,  and  that  it  was 
paid  thei-eby ;  and  that  in  the  ab- 
sence of  any  jiroof  j-c butting  this 
presumption,  a  finding"  of  non-pay- 
ment was  orror.  National  Bank 
of  Glotjersville  v.  Wells.  498 


PERJURY. 

-^—  WTiat  allega'ioTis  eujjlcient  in 
indiciiueiUfor  ;  and  as  to  evidence  on 
trial. 

Bee  Elghmy  y.  People,  546 


PHYSICIAN  AND  SURGEON. 

1.  The  prisoner  was  accused  of  hav- 
ing- caused  the  death  cf  W.,  the 
deceased,  by  xx)is(ni.  A  physician 
who  was  called  to  see  \V.  when 
eick  from  the  poison,  and  who  ex- 
amined and  prescribed  for  him,  as 
a  witness  tor  the  prosecution  was 
asked  to  state  the  condition  in 
which  he  found  W.  at  that  time, 
bolh  from  his  own  observation  and 
what  W.  told  him;  thi:ii  was  ob- 
jected to  on  the  ground  that  the 
evidence  was  prohibitt^d  by  the 
statute  (Code  of  Civil  PitKiedui^, 
(  834),  The  coui-t  oven-uled  the 
objection,  and  the  witness  stated 
what  he  leai*ned  from  his  ov/n 
examination  of  W.,  made  in  the 
presence  of  W.'s  wife  .  and  the 
prisoner,  and  from  their  state- 
ments.  There  was  nothing  of  a 
confidential  nature  in  anything  he 
so  learned.  Held,  that  the  evi- 
dence was  competent.  Pierson  v. 
People.  424 

2.  The  object  of  the  statute  prohibit- 
ing the  disclosuro  of  professional 
information  acquired  by  a  physi- 
cian in  attending  a  patient,  is  to 
pi'otect  the  latter,  not  to  shield  one 
chai'ged  with  bis  muixler.         Id. 


PLEADINGS. 

1.  The  complaint  in  an  action  upon 
a  contract  made  by  commissioners 
of  hi'^hways  set  forth  the  contract, 
in  wliich  the  defendants  were  de- 
scribed as  commissioners,  and  that 
they  signed  it  as  such ;  they  were 
not  described  in  the  summons  and 
complaint  a3  conimissionci-s,  and 
judgment  was  asked  against  them 
pei*sonally.  Heldt  that  plaintiff 
was  properly  nonsuited,  because 
defendants  were  not  sued  officially 
as  commissioners ;  that  under  the 
statute  providing  for  actions  ujx)n 
such  contracts  (3  R.  S.,  473,  ^  92), 
it  was  necessary  to  specify  "  in  the 
process,  pleadings  and  proceed- 
ings, their  name  of  office  ; "  that 
the  statutory  requirement  was  not 
merely  formal*  but  matter  of  sub- 
stance, to  the  end  that  the  amount 
collected  might  be  allowed  in  tlie 
official  account  of  the  commission- 
ers (2  R.  S.,  476,  i  lOS) ;  also  aa  i 
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affected  the  place  of  triaL    Boocs 
V.  WasTtbum,  307 

2.  It  seemSf  that  the  provision  of  the 
Code  of  Civil  Procedure  (§  074),  in 
I'eference  to  the  mode  of  tnal  when 
defendant  inteiixjses  a  countei'- 
claim,  and  demands  an  affirmative 
judgment,  and  an  issue  of  fact  is 
joined  thereon,  applies  only  when 
the  countei'-claira  sets  up  matter 
for  which  a  separat-e  action  might 
be  maintained.     Cook  v.  Jenkiiis. 

075 

8.  A  supplemental  complaint  should 

,  not  be  allowed  upon  an  ex  parte 

application.    FLeUcJnuann  v.  Benr 

iiett.  579 

4.  Notwithstanding*  the  mandatory 
language  of  the  Code  of  Civil  Fro- 
cedui*e  Q  544),  it  is  the  duty  of  the 
court,  u])on  the  application,  to  con- 
sider all  the  circumstances,  and  to 
gi'ant  or  refuse  it,  as  may  be  just 
and  pi-oper  in  the  particular  case  ; 
such  application  therefore  should 
be  upon  notice,  so  that  both  parties 
may  be  heard.  Id, 

5.  Where,  upon  the  facts  presented, 
the  allowance  of  a  supplemental 
pleading  is  in  the  disci-etion  of  the 
Supi-eme  Court,  the  exercise  of  this 
discretion  bjr  the  Special  Term 
may  be  reviewed  by  the  Genei'al 
Tei-m,  but  not  by  this  court.     Id. 

WTiere  pleadings  €tdmU  title 

in  partieSf  this  precludes  objection 
that  another  hojt  an  interest,  and 
should  have  been  made  a  party  ^ 

JSee  I*rentice  v.  Janssen,  478 

See  Cou.vtkr-guluc. 

POSSESSION- 
See  Advbbsb  Pobsbsbioit* 

POLICE    COURTS   (NEW    YORK 
CITY), 

—  Commissioner  of  Pablic 
Works  auUiorized  taappoini  janitors 
for  buildings  in  which  caurta  are 

See  Kennedy  Vr  The  Mayor,     361 

POWERS. 

The  will  of  B.  authorized  Ids  son  F. 
to  carry  on  the  hotel  businesB  for 


five  jreara,  if  he  so  desired,  in  a 
cei*tain  hotel  owned  by  the  testator, 
an  empowei»ed  his  executors  to 
sell  the  hotel  property,  after  tho 
occupancy  of  his  son  had  ceased, 
and  divide  the  proceeds  among  his 
I'esiduai'y  legatees.  F.  died  befoi'o 
the  testator ;  no  action  was  ever 
taken  by  the  executoi'S  to  sell  the 
pi-opei-ty.  Thi-ee  of  the  four  lega- 
tees, or  their  successoi'sin  interest, 
conveyed  their  intei-est  to  plaintifT^ 
Defendant  M.,  the  other  legatee 
joined  with  the  plaintiff  in  making 
leases  of  the  property,  and  large 
sums  wei*e  expended  by  them  in 
making  impix)vcmcnts.  In  an  ac^ 
tion  for  pai'tition,  the  only  surviv- 
ing executor  was  made  a  party 
defendant,  as  the  husband  of  M.  ; 
he  did  not,  by  his  answer,  claim 
any  rights  as  executor,  or  that  he 
was  a  proper  party  as  such.  Hddf 
that  the  executora  took  no  intei-est 
in  the  Ihnds,  but  merely  a  power 
in  ti*ust,  to  I>e  executed  simply  for 
the  purposes  of  distribution,  hablo 
to  be  defeated  by  a  re*convei's»ioii 
into  realty  of  the  projierty  wliich 
was  converted  by  the  will  into  per- 
sonalty; that  the  pai'ties  bene- 
ficially intei*ested  had  a  right  to 
elect  to  make  such  a  re-convei'sion, 
and  their  acts  showed  such  an 
electit^n;  that  the  jwwer  of  the 
sale  thei*eby  become  extinguished, 
and  the  ^ai-ties  became  owners  as 
tenants  m  common,  and  so  that  a 
pai'titioi)  was  pi'opcr ;  also  that  ther 
surviving  executor  hafl  uo  title, 
intei^estt  or  lien  upon  the  property 
which  ronderod  nim  a  necessary 
party  to  the  action  as  such  exec- 
utor f  that  the  provision  of  the  Re- 
vised Statutes  (1  R.  S,,.  725.  J  107)r 
which  makes  a  power  of  sale  a 
lien  or  charge  upon  land,  had  no 
no  applicatioD  as  the  powei'  luid 
ceased  to  exist;  also  that  equity 
would  not  intei-pose  to  compel  the 
execution  of  the  power  (1  R.  S., 
734,  (  9G),  as  the  purpose  had  been 
accomplished  without  its  exeituse. 
Prentice  v.  Jansser  47S 


PRACTICBl 

1.  In  the  absence  at  any  motion  or 
act,  on  the  part  of  a  defendant, 
upon  the  tnal  of  an  action  from 
which  an  assent  to  a  decision  t>f 
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the  case  by  the  ctmrt,  and  a  wai- 
ver of  the  right  to  go  to  the  jury 
may  be  implied,  an  exception  to  a 
direction  of  a  veixlict  for  plaintiff 
ifi  sufficient  to  pi^esent  the  ix)int  on 
appeal  that  there  were  questions 
of  fact  for  the  jury ;  it  is  not  neces- 
saiy  to  request  the  submission  of 
any  such  fact.  Ftnt  NoU  Bk*  of 
Sp'gfidd  V.  Dana.  108 

2.  Where  a  defendant  does  not  ac- 
cept an  allegation  of  fact  in  the 
complaint,  but  gives  evidence 
upon  the  trial  in  conflict  with  it, 
plaintiff  is  not  precluded  on  ap- 
peal from  claiming  the  fact  to  be 
as  the  evidence  eBtablishes  it. 
Ckiwit^  V.  Altman*  167 

3.  So,  also,  where  the  case  is  tried 
without  reference  to  the  pleadings, 
and  no  exception  is  taken  i-aising 
the  question  that  plaintiff  is  pre- 
cluded thereby  from  shuwing  the 
actual  transaction,  the  question 
cannot  be  raised  upon  appeaL  IcL 

4.  The  complaint  in  an  action  upon 
a  contra<'.t  made  by  commisaonei'S 
of  hig-hways  set  forth  the  contract, 
in  which  the  defendants  were  des- 
cribed as  commissioners,  and  that 
they  signed  it  as  such  ;  they  were 
not  described  in  the  summons  and 
complaint  as  commissioners,  and 
judgment  was  asked  against  them 
pei-sonally.  Hetd^  that  plaintiff 
was  properly  nonsuited,  because 
defendants  were  not  sued  officially 

'  as  commissionei-s ;  that  under  the 
statute  providing  for  actions  upon 
such  contracts  (2  R.  8.,  473,  §  92) 
it  was  necessary  to  specify  **in  the 
process,  pleaciings  and  proceed- 
ings their  name  of  office ; "  that 
the  statutory  i^equirement  was  not 
merely  formal,  but  matter  of  sub- 
stance, to  the  end  that  the  amount 
collected  might  be  allowed  in  the 
official  account  of  the  commission- 
ei-s  (2  H.  S.,  476,  §  108) ;  also  as  it 
affected  the  place  of  trial.  Boots 
V.  ir<M/i6ttr».  207 

fi.  Where  an  objection  to  evidence 
hasonoe  been  miuie  and  overruled, 
it  is  not  I'equii'ed  to  repeat  the  ob- 
jection, whei-e  subsequent  ques- 
tions call  for  the  same  class  of 


evidesQoe,  rdMing  to  the  same  sub- 
ject matter.     Churdi  v.  Hovyard. 

415 

See  Plbadikg, 
Trial 


PRESUMPnON. 
Seal  Tpresumptive  evidence  of 


conslderatUm, 
See  Beet  v.  Thiel  15 


PRIVILEGED    COMMUNICA- 
TIONS. 

The  object  of  the  statute  prohibiting 
the  disclosure  of  professional  in- 
formation acquired  by  a  physician 
in  attending  a  patient,  is  to  protect 
the  latter,  not  to  shield  one  charged 
with  his  murder.  IHereon  v.  Peo- 
ple. 424 


PROHIBITION  (WRIT  OF). 

Where  a  writ  of  prohibition  is  issued 
by  the  General  Term  of  the  Su- 

grenie  Court,  addressed  to  the 
pecial  Term,  the  inqniiy  thereon 
relates  simply  to  the  jurisdictioh 
(chap.  70,  I^ws  of  1873);  an  error 
or  mistake  in  practice  affoi*ds  no 
foundation  for  the  wiit,  unless  it 
•involves  the  doing  of  some  thing 
••  contrary  to  the  general  law  of 
the  land,"  People  ex  rel.  Mayor, 
etc  V.  Nichole,  083 


QUEENS  (COUNTY  OP). 


Mechanics^  lien  law  in. 


See  Burkitt  v.  Harper, 


273 


QUESTIONS  OF  LAW  AND  FACT. 

1.  While  it  is  the  province  of  the 
courts  to  construe  conti-acts,  yet 
whero  the  meaning  of  a  contract  is 
obscure  and  dei^ends  upon  facts 
aZinndBj  in  connection  with  the 
written  language,  the  question  of 
construction  may  be  one  of  fact 
for  the  juiy.  F^rst  Nat,  Bk.  of 
Spring fiddv.  Dana.  108 

2.  It  is  Doty  aj9  matter  of  law,  negli- 
gence for  a  pei'son  approaching  a 
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railroad  in  a  cania^  Upon  a  high- 
way, not  to  stop ;  nis  omiaaion  to 
do  60  is  a  fact  to  be  sabmitted  to 
the  jury.  Kellogg  v.  N.  Y,  C,  and 
H.  A  It.  M,  Co.  72 

3.  Under  the  Code  of  CvttI  Proce- 
dui^  (5  1338),  where  on  order  of 
General  Tenn,  i-evereing  a  judg- 
ment entered  upon  the  report  of  a 
referee,  does  not  stat-e  that  it  was 
made  on  questions  of  fact  it  will  be 
deemed  to  have  been  made  on 
questions  of  law  only.  Weyer  v. 
&aeft.  400 

When  question  of  negligence 

one  of  fact. 

See  KirJcpatrick  y.  JV.  F.  C.  and 
H,  R.  R.  R.  Co.  240 

See  Stackus  v.  N.  T.  C.  and  II. 
R.  R.  R.  Co.  464 


RAILROAD  CORPORATIONS. 

• 

1.  In  proceedings  under  the  pro- 
vision of  the  i-oilroad  act  (subo.  6, 
$  23.  chap.  140,  Laws  of  1850)  by 
one  i-aUixjad  company  to  acquii*e 
the  light  to  cross  the  vaili*oad  of 
another  company,  the  petition  was 
veiitied  by  one  styling  himself  the 
consulting  engineer  of  the  petition- 
ing company ',  it  did  not  appeal* 
that  he  was  an  officer  of  said  com- 
pany; the  other  comi>any  ans- 
wered the  petition  on  the  merits 
and  went  to  a  heainn^^  on  the  |)eti- 
tion  and  answer ;  it  cUd  not  appear 
that  any  objection  was  made  as  to 
the  verification.  Her^,  that  it  was 
too  late  to  raise  the  objection  on 
appeal  to  this  court;  that  by 
omitting  to  i-aise  it  below,  it  was 
waived.  (Danporth,  J.,  dissent- 
ing.) In  re  B.,  H.  T.  and  TV.  R. 
R.OO.  64 

2.  A  defect  in  the  verification  of  the 
petition  is  not  a  juinsdictional  de- 
fect.   (DASJTOBTHy  J.y  diseenting.) 

Id. 

3.  Tlie  petition  alleged  the  inability 
of  the  two  companies  to  agree  upon 
the  poiDts  and  manner  of  crosBing, 
and  the  compensation  to  be  made 
therefor;  this  was  not  denied  in 
the  answer,  and  there  was  no  oflfer 
to  disprove  it.    Heldt  that  proof 


thereof  was  not  required  to  be 
given  by  the  petitioner.  Id. 

4.  In  such  proceedings  proof  is  not 
requii*ed  on  the  part  of  the  peti- 
tioner as  to  allegations  of  the  peti- 
tion not  put  in  issue.  Id. 

• 

5.  Said  act  authoiizes  more  than  one 
cx'ossing  by  a  i*sdli*oad  company  of 
the  track  of  another  ixxul.         Id. 

6.  The  feet  that  the  road  nf  the  peti- 
tioning company,  at  some  pomts, 
is  pai^lel  with  the  i*oad  sought  to 
be  cix)6eed,  does  not  exclude  said 
company  from  the  provisions  of 
the  act.  Id. 

7.  The  points  of  crossing  are  not 
necessaiily  fixed  by  the  notice  of 
the  location  of  the  new  road,  and 
the  feilui'e  of  the  company,  whose 
road  is  sought  to  Im»  crossed,  to 
object  withm  fifteen  days.  The 
general  pi*ovisions  of  the  statute 
m  regard  to  such  location,  and  the 
right  of  property  owners  to  object, 
are  not  applicable.  Id. 

8.  Objections  to  the  proposed  points 
of  crossing,  on  the  ground  that 
they  interfero  with  lands  of  the 
old  company,  already  appropria- 
ted for  stations,  etc.,  are  not  pro- 
per to  be  nused  on  application  for 
the  appointment  of  commiscnon- 
ers ;  they  ai-e  mattei's  to  be  con- 
sidered by  the  commissioners.  Id. 

9.  It  9eemSf  that  said  act  does  not 
authorize  the  invasion  of  lands  or 
buildings  ali^eady  appropriated  to 
raih-uad  uses  which,  m  their  nature, 
reqiiiro  an  exclusive  occupation,  or 
which  would  be  materially  im- 
paii'ed  by  subjecting  the  hmd  to 
the  new  use.  Id. 

10.  It  9eem8,  also,  that  if  the  eom- 
missioners,  in  locating  the  cross- 
ings, violate  the  legal  rights  of  the 
old  company,  in  the  respect  last 
mentioned,  their  action  is  review- 
able. Id, 

11.  So,  nltto,  it  stefiwt  that  the  right 
to  object  to  disturbance  in  the 
enjoyment  f!^  premises,  derated  to 
public  uses  which  require  the  en- 
joyment to  bo  exclusive,  is  not 
waived  or  forfeited  by  an  omisaon 
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to  apply^  within  the  statutory  time 
for  a  change  of  location..  Id, 

12.  Under  the  provisions  of  the  rail- 
road act  (Hub.  6,'}  28,  chap.  140, 
Laws  of  18o0),  authoiizing  pi^o- 
ceeJings  by  one  railroad  company 
to  acquire  the  inght  to  cross  the 
railroad  of  another  company  an 
attempt  to  agree  with  such  other 
company  as  to  the  points  and  man- 
ner of  C]*ossing,  and  as  to  the 
amount  of  compensation,  is  a  con- 
dition pi-ecedent  to  the  authority 
of  the  court  to  appoint  commifi- 
sionera ;  and  unless  this  is  avenged 
in  the  petition,  thei-e  is  no  juns- 
diction. "  In  re  B,,  H.  T.  and  W. 
M.  R.  Co.  69 

13.  "Where  one  railroad  company  has 
leased  the  road  of  another,  such 
lessee  is  a  necessary  party  to  a 
proceeding  under  said  provision 
by  a  third  company,  to  acquii-e 
the  light  to  cross  the  leased  road ; 
it  may  voluntarily  agree  with  the 
petitioner  in  rosjwct  to  the  cross- 
ing, and  such  agi'eement,  while 
not  binding  upon  the  lessor,  in 
respect  to  its  interosts  as  i-ever- 
sionei',  binds  the  interests  of  the 
lessee.  Id, 

14.  In  such  case  it  is  not  essential 
that  one  proceeding  shall  embrace 
all  the  parties ;  it  will  only  affect 
the  parties  brought  in,  and  whero 
the  lessee  is  alone  made  a  party, 
the  estate  in  reversion  will  not  be 
afTectod.  Id, 

15.  Where,  therefore,  each  proceed- 
ings were  instituted  nominally 
against  both  lessor  and  lessee, 
but  the  petition  contained  no  alle- 
gations of  an  attempt  to  agi*ee  with 
Uie  lessor  as  to  the  points  or  man- 
ner of  crossing  or  compensation, 
but  did  contam  such  allegations 
as  to  the  lessee,  hddf  that  an 
order  gi*anting  the  prayer  of  the 
petition  was  proper,  so  far  aja  it 
provided  for  the  apjMintment  of 
commissioners,  as  against  the 
lessee,  but  was  eri'oneous  so  far  as 
it  affected  the  lessor.  Id. 

16.  In  an  action  to  recover  damages 
for  alleged  negligence,  causing  the 
death  of  C,  plaintiff's  testator, 
who  was  kiUed  at  a  railroad  croas- 


ing,  it  appeared  that  the  railroad 
track  runs  north  and  south,  the 
highway  east  and  west;  at  the 
crossing  and  on  both  sides  theroof 
thcro  was  a  cutting  for  the  I'ail- 
ixmd  track;  and  one  also  for  the 
highway  east  of  the  track,  seven 
or  eight  feet  deep,  for  a  consider- 
able distance,  with  a  boai*d  fence, 
and  other  obstinjctions  to  view  on 
the  top  of  the  embankment  to  the 
south.  C.  approached  the  ci'oss- 
ing  from  the  east,  in  a  one-hoi¥e 
wugon.  He  was  driving  at  a  very 
slow  trot  with  one  hand,  holding  a 
pail  in  the  other;  the  ti*ain,  by 
which  he  was  killed,  came  from 
the  south  at  a  high  i*ate  of  speed, 
and  as  plaintiff's  evidence  tended 
to  show,  without  linglng  a  bclU 
C.  was  familiar  with  the  crossing, 
and  with  the  rurming  of  ti'ains ;  he 
approached  the  crossing  about 
the  time  trains  wsre  due  both 
ways;  the  wind  at  Uie  time  was 
blowing  from -the  north;  C.  was 
seen  a  moment  beforo  he  was 
struck  by  the  engine  looking  to- 
wards the  north.  Held,  that  the 
question  of  negligence  on  the  pai-t 
of  defendant  and  contributory  neg- 
ligence on  the  pai't  of  C.  were  of 
fact  for  the  juiy.  KcUogg  v.  N, 
T.  C.  and  H,  R,  R,  R,  Co,         72 

17.  In  such  an  action  evidence,  on 
the  part  of  the  defendant,  that  the 
life  of  the  dec:ea6e  J  was  insurod  is 
incom|)etenL  Id. 

18.  Where  the  bonds  of  a  town  have 
been  issued  to  a  railroad  corpora- 
tion, in  payment  for  stock,  by 
commissionei's  appointed  under 
and  by  a  judgment,  void  for  want 
of  jurisdiction,  rondei'ed  in  pro- 
ceedings under  the  act  authoi'izing 
•*  municipal  corporations  to  aid  in 
the  construction  of  railroads" 
(chap.  907,  Laws  of  18C9),  an 
equitable  action  is  maintainable, 
under  the  act  of  1872,  for  the  pro- 
tection of  tax-payers,  ete.  (chap. 
161,  Laws  of  1S72),  at  the  suit  of  a 
tax-payer  of  the  to>vn,  to  restrain 
the  negotiation  or  payment  of  the 
bonds,  and  to  compel  their  cancel- 
lation. Metzger  v.  At,  and  Ar,  R. 
R.  Co,  171 

19.  A  railroad  corporation  owes  a 
duty,  to  one  employed  upon  one  of 
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its  engineB,  to  see  that  the  engine 
is  tit  «iui  proper  lor  bis  use  In  the 
perfjnuanoe  <^  tlie  hilx)]*  he  has 
uiiierca.cea ;  tliu  ituty  is  not  diis- 
char^^jl  8i.U|>iy  by  employing  tit 
and  Ci>.a^*c!ce.ij  a^o.ila  lo  bii|Hirvibi* 
the  ea^.i3,  a.i.l  80 j  that  i»  is  in  tit 
ooii'iiCio.i ;  a.iy  neg-li^fe-ire  on  tlie 
part  ot*  B.uti  aj-j.ic-*,  in  Ihe  per- 
forinan^^  of  thi^ii'  <Uiii'i3  i:\  this  i-e- 
spejt,  is  tha  ne^llg'enjd  of  Iho  cor- 
poratioa.  Kirkpatrick  v.  N.  Y. 
C,  afid  H.  R.  R.  IL  Co.  240 

JO.  In  an  aetion  to  I'ecover  damages 
for  alleJT^:!  neg'ligenira  causing  th(' 
death  of  K.,  plai.itilf's  intestate,  ii 
apps^ra.l  tlijit  tha  death  wu^ 
ca^isjd  by  tha  explosion  of  tho 
boiler  of  a  L)Jo»notive  upon  which 
K.  \WA^  e.nploye  1  as  a  fii-eman. 
Plain Li.f*s  evi  J3ac3  tended  to  show 
that  the  en(i;in3  was  infirm  and 
weak,  wa3  freqiie:itly,  and  from 
nec33dty,ta\'jin  to  the  repair  shopss 
for  rup.iir.4;  that  it  was  unable  to 
hold  water,  or  su^tuia  a  full  head 
of  stea.n.  HsLSf  that  the  question 
of  defjn  lant's  neg'ligence  was  one 
of  fact  f  jr  the  jury.  Id. 

21.  Upon  the  ci*ass-examination  of 
8.,  a  witnes3  f  jr  plaintiff,  who  had 
given  material  testimony  for  him, 
and  who  had  been  in  defendant't. 
employ,  he  was  aske*!  if  he  war. 
discharged  for  inefficiency  and 
drunkenne33 ;  if  he  was  (US- 
chart's  J  at  all;  and  if  O.,  hi:- 
*'im:njdi!ite  b:).^;,*'  did  not  assign 
those  r;;ason  i  for  discharging  him, 
to  all  of  whivih  he  answered,  **No." 
0.  wa3  calle  I  by  defendant's  coun- 
sel, who  olfjred  to  prove  by  him, 
that  he  beija  na  awai*e  that  8.  was 
in  th'3  habit  of  being  intoxicated, 
and  neafleiited  his  duty,  and  tha* 
he  wa3  discharj^ol  for  that  reason. 
This  wa3  excjludod.  Heldy  no 
error;  that  the  fiu;t  of  his  dis- 
chaV^  was  immaterinl ;  that  if 
the  cusohar^'')  was  for  inefficiency 
or  drunIcj:mL»33,  this  could  not  bo 
proved  by  way  of  impeachment, 
and  wa^  matte p  collateral  to  the 
is^ae,  as  to  which  the  answers  of 
8.  wei'e  conclusive  ;  that  if  such 
grounds  f>r  the  discharge  were 
communicated  to  S.,  it  n)ight  lay 
tha  foundation  of  an  inquiry  as  to 
his    feelini^    towar  's    defendant ; 
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but  as  defendant  did  not  offer  to 
show  this,  and  as  it  was  not  dis* 
elided  on  the  tiial  that  the  offer 
was  to  show  a  hostile  feeling,  the 
question  could  not  be  presented 
hci-e.  Id^ 

23.  Tlie  charter  of  Long  Island  City 
(chap.  4G1,  Laws  of  1871,  tit  i<,. 
chap.  1,  }  14)  gives  its  common 
council  power  to  I'egnlate  the  uho 
of  sti*eeta  by  vehicles  and  railways, 
and  to  enforce  obedience  thereto 
by  penalties,  wilh  the  resei'\'ation 
that  it  ehall  have  no  power  to  pi'O- 
hibit  or  conti'ol,  in  any  mannei*, 
the  use  of  steam  power  on  any 
i-ailwad  from  any  part  of  Jjong 
Island  to  the  East  river ;  and  it  is 
declaimed  that  such  raiii-oad  com- 
panies shall  have  unol)strocted 
light  to  run  to  the  East  river, 
**  but  shall  fuimish  suitable  guaixla 
or  signals  at  the  street  crossings." 
l^e  common  council  passed  an* 
oi'dinance  i-equiring  railroad  com- 
panies running  cars  drawn  by 
steam  powor,  within  the  city  lim- 
its, to  place  flagmen  at  eveiy  cross- 
ing, and  for  evei'y  violation  of  the 
ominanre  imposed  a  penalty  of 
fifty  doUai-s.  Defendant's  road 
was  constinictcd  and  in  oi>eration 
before  the  enactment  of  the  char- 
ter. Its  vooaI  passed  through  the 
city  to  the  East  river,  ci-ossing  one 
of  the  city  sti-ects.  In  an  action 
to  recover  a  i)entdty  for  not  placing 
a  flagman  at  the  ci-ossing,  held, 
that  plaintiff  was  not  entitled  to 
iHiccver;  that  it  had  no  control 
over  the  defendant's  road,  and  its 
common  council  had  no  i>ower  to 
regulate  by  oiilinance  the  dutv 
imposed  upon  defendant  to  fhmish 
propter  gnaixlfl  and  signals.  Lon{^ 
Island  City  v.  Long  Inland  R.  R. 
Co.  561 


RECEIVER. 

1.  A  receiver  of  an  instdvent  Kfe 
insuitince  company  may,  at  any 
time,  apply  to  the  court  for  in- 
structions in  reganl  to  any  matter 
touching  the  fund  placeu  in  bis 
custody.  E=?]iecially  is  this  so 
where  the  fund,  through  his  error, 
is  in  danger  of  Iwi^tif  unfairly  dis- 
tributed. /.I  .e  P*o.  ex  reL  v.. 
Sec.  L.  Ins.  and  An.  Co.  ■      -  267* 
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2.  The  receiver  owes  a  like  duty  to 
all  claimants  upon  the  fund ;  and 
it  i3  his  duty,  aa  far  aa  i)06Bil>le, 
to  8iH)  that  Ciich  has  an  equal  oppor- 
tunity to  enfoi'ce  his  claim.         Id. 

8.  A  wceiver  of  such  a  company 
obtained  an  oixier  as  pi'escribe(i 
by  statute  (2  R  S.,  407,  §  5G),  for 
publication  of  notice  to  ci'editoi's, 
requiring  them  to  exhibit  their 
claims  \vithin  a  time  specitied. 
Before  the  expiration  of  the  time 
the  receiver  addressecl  a  circular 
to  policy-hoidei's,  to  the  effect  that 
policies  in  force  on  the  books  of 
the  company  would  1)e  allowe<l 
without  subjecting  their  holdei-s 
to  further  proof ;  misled  by  such 
ciit^ulai*  the  hol(lei«  of  such  pol- 
icies did  not  make  pixx)f  of  theii* 
claims.  These  wei-e  objected  to 
by  other  ci'editors,  and  wei-e  i-e- 
jected  by  the  refei-ee  to  whom  it 

.  was  I'efcn'ed  to  take  proof  as  to 
dLstribution  of  the  assets.  Whei-c- 
upon,  and  befoi*e  any  dividend 
had  been  made,  the  receiver  ap- 
plied for  and  obtaine<l  an  onlcr 
giving  two  months  further  time 
within  which  such  claims  could  bo 
presented  and  established  befoix) 
the  ix?fei^ec.  IIcll,  that  the  i^e- 
ceivcr  was  authorizc<l  in  making 
the  application  ;  that  the  court  had 
power,  in  its  discretion,  to  grant 
it ;  and  that  thq  0x01*0130  or  this 
discretion  was  not  reviewable 
here.  Id. 


'  RECORDING  ACT. 

1.  To  enable  a  subsequent  purchaser 
to  assail  a  prior  unrecoitled  mort- 

gage  un<ler  the  i-ecording  act  (1 
',,  8.,  75(5,  $  1),  it  is  incumbent 
uix)n  him  to  show  not  only  that  he 
was  a  bona  fide  pui*chafler  for 
value  without  notice,  but  that  his 
conveyance  was  firat  i*ecoi*ded. 
Westbrook  v.  Oleason,  2J 

2.  Where  a  junior  moi*tgajree,  with 
notice  of  a  piioi*  uni-ecoitled  mort- 
gage, assigns  his  mortgage  to  a 
oona^(i«  purchaser  for  value,  who 
has  DO  notice,  the  assignment  is 
the  "conveyance,**  within  the 
meaning  of  said  act  (I  R.  S..  762. 
6$  37,  3^),  and  such  assignee 
IB  entitled  to  preference,  only  in 


case  he  records  his  aflsigDment 
l»efore  the  fifst  mortgage  is  re- 
corded. (D^NFORTH,  J.,  dissent- 
ing.) Id. 

3.  It  8rem»,  that  where,  at  the  time 
of  the  execution  of  a  mortga^, 
A.,  a  thii'd  jmrty,  is  in  possession 
of  the  moi'tgagetl  pi-emisses,  under 
an  executory  contract  for  the  pur- 
chase thereof,  and  has  made  im- 
pi-oveinents  thei*eon,  an<l  subse- 
quently, and  l)efoi-fj  the  mortgage 
is  i-ecoixlcd,  A.  takes  a  convey- 
ance, in  good  faith,  without  knowl- 
edge of  the  mortgage,  giving  his 
bond  and  mortgage  for  the  whole 
of  tho  pui^chase-price,  and  the 
deed  and  subsequent  mortgage 
are  i-ecoinied  before  the  prior 
mortgage,  the  title  of  A.  is  supe- 
idor  U)  the  prior  mortgage ;  and  a 
puivhaser  upon  foi-eclosui^  of  the 
moi'tgage  po  given  by  A.  takes  all 
his  title,  and  so  takes  the  pi'em- 
iscs  ffeed  from  the  lien  of  the 
prior  mortgage.  Id. 

4.  In  such  case,  for  the  puipose  of  de- 
termining the  question  of  the  lien 
of  the  piior  mortgage,  the  legal 
title  of  A.  will  be  considered  as  re- 
lating back  to  his  equitable  title, 
and  is  thus  fi'eed  fi'om  the  lien ; 
but  if  by  accepting  a  deed  A. 
loses  his  equitable  rights  as  ven- 
dee in  possession  under  his  con- 
tract, then  he  is  pi'otected  by  the 
reconling  act,  as  by  parting  with 
such  rights  he  becomes  a  pur- 
chaser for  value,  and  is  entitled 
on  that  gwund  to  priority,  al- 
though ha  |mid  no  poiliou  of  the 
pui*cliase-inoney.  Id. 

5.  Defendant  A.  being  the  owner  of 
cei'tain  pi'emises,  subiect  to  a 
mortgage  then  on  recom,  sold  and 
conveyed  a  portion  thereof  to  D. 
and  M.,  which,  as  stated  in  the 
deed,  was  "  supposed  to  be  eighty 
acre.s"  the  gi*antor  covenanting 
that  in  case  of  a  deficiency  she 
would  pay  Ihei-efor  at  the  I'ate  of 
thirty  dollars  per  aci-e  ;  the  gran- 
tees, as  the  consideration  for  the 
conveyance,  assumed  and  agreed 
to  imy  the  whole  mortgage ;  sub- 
sequently, it  ha>dng  been  aacer- 
tained  that  there  was  a  deficit  in 
quantity  of  the  land  conveyed,  A. 
execute  to  her  said  grantees  a 
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writing  agreeing'  that  she  would 
save  them  harmless,  to  the  amount 
of  1278. 32,  the  sum  agreed  to  be 
paid  for  such  deticit,  frum  any 
-claim  under  the  moi-tgage.  A 
subsequently  conveyed  ihe  residue 
of  the  premises  to  other  pai'ties. 
covenailing'  that  the  samo  wu8 
free  a.ii  clear  of  all  incumbiunces. 
In  an  action  to  foreclose  the 
mortgage,  field,  that  the  gi-antees 
of  sujh  i*esidue  were  entitled  to 
no  other  or  greater  equities  than 
those  which  A.  had  at  the  time  she 
conveyed ;  that  the  residue  was 
pre3u  nably  chargeable  in  equity 
with  the  payment  of  f21S:62  of 
the  mortgage,  and  the  portion  so 
conveyed  to  D.  and  M  was  charge- 
able with  the  balance;  that  the 
fact  that  the  covenant;  of  D.  and 
M.  to  p^y  the  mortga^je  was  con- 
tained m  a  deed  on  recoixl  wai 
immaterial ;  as  were  also  the  facts 
that  the  agi*eement  of  A.  to  re-as- 
sume the  amount  of  the  rebate  for 
the  .deti;:iency,  was  not  on  record, 
and  that  the  grantees  of  the  I'esi- 
due  had  no  notice  thereof.  Judr 
eon  V.  X>adx  873 

"6.  8u:!h  an  agreement  is  not  within 
the  recording  act.  Id* 


REDEMPTION. 

1.  After  an  illegal  sale  by  commis- 
moners  for  loaning  money  of  the 
U.  S.,  a  mortgagor  served  upon 
the  commissioners  a  notice  in  writ- 
ing, o3rei-ing  to  pay  the  amount 
cf  the  mortga;i:e,  principal  and  in- 
terest, and  to  redeem  the  pi*emises ; 
also  stating  thei'ein  that  she  de- 
sired an  accounting  of  the  rents 
and  profits,  possesion  having  been 
taken  by  the  purchaser.  The  com- 
missioners maie  no  answer.  In  an 
action  to  I'edeem,  luliU  that  the 
omission  to  make  tender  was  not 
fatal  to  the  action,  but  that  in  any 
event  it  only  affacted  th3  question 
of  costs ;  that  thi  plaintiff  in  such 
an  action  occupied  the  same  posi- 
tion as  any  other  mortgagor  seek- 
ing to  redeem  ;  also,  that  plaintiff 
was  entitled  to  an  accounting  from 
the  pui*chaser  and  his  successors 
inintei'est  and  possession  for  the 
rents  and  profits.  Thumpeon  v. 
Commi»sionsr8,  54 


2.  Also,  hdd,  that  such  an  action, 
with  all  the  parties  brought  in, 
was  the  proper  remedy  in  such 
case.  id. 


REFERENCK 

1.  Upon  a  reference  as  to  sui-plus 
moneys  in  a  foi'eclosui'e  suit,  the 
referee  has  authority  to  inquire  as 
to  the  validity  of  conveyances  or 
liens ;  and  conveyances  as  well  as 
liens  may  be  attacked  as  fraudu- 
lent.   Bergen  v.  Cartnan.  146 

2.  Where  a  debtor  has  made  a 
fi'audulent  conveyance  of  his  real 
estate,  a  subsequent  judgment 
ci-editor  may  proceed  to  sell  under 
his  execution,  and  the  purchaser 
has  the  right  to  impeach  the  con- 
veyance upon  such  a  I'eference; 
he  is  not  bound  to  bring  ejectment, 
or  an  action  to  set  aside  the  con- 
veyance. Jd, 

3.  To  sustain  an  exception  to  the  re- 
fusal of  a  i^efei'ce,  to  find  facts  as 
requeste<l,  it  is  incumbent  upon  the 
party  to  show  that  the  material 
facts,  so  i*equested  to  be  found, 
wei-e  estabhshed  by  unconti-o- 
verted  evidence,  and  that  if  found 
they  would  have  affected  the  re- 
sult.   Stewart  v.  Moras,  629 

4.  No  question  can  be  raised  in  this 
com't,  ujion  a  matter  of  fact,  in  a 
case  tried  by  a  i-efei-ee,  as  to  which 
no  facts  wei-e  found  by  the  referee^ 
or  i*equested  to  be  found.  Id* 


RELIGIOUS  CORPORATIONS. 

1 .  A  corporation  chartered  by  special 
ace  mav,  by  appropriate  language, 
be  made  subject  to  the  pix)visions 
of  the  general  act  of  1848  (chap. 
819,  Laws  of  1848,  amended  bv 
chap.  51.  Laws  of  1870),  provid- 
ing for  the  incorporation  of  bene- 
volent and  other  societies,  which 
restrict  the  capacity  of  such  cor- 
porations to  take  under  a  will. 
Kerr  v.  Dougherty.  827 

2.  The  providon  of  the  act  of  1870 
(chap.  129,  Laws  of  1870),  amend- 
ing the  act  of  1889  (chap.  99,  Lows 
of  1839),  incorporating  the  Union 
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Theologjcr.1  Ocmincry  of  the  cify 
of  New  York,  vhkh  limits  the 
power  of  that  con^oralion  to  telie 
and  hoM  b^  gift,  gi'ant  op  devi::e, 
by  subjecting-  it  •*  to  all  the  pro- 
Visions  of  law  relating"  to  devises 
and  bequests  by  last  will  and  testa- 
ment/* make  applicable  to  said  coi^ 
poration  th«  provision  of  paid  act 
of  1348  (}  G),  which  declares  that  no 
devife  or  be(piest  to  any  coi*]iora- 
tion  formed  under  it,  by  one  leav- 
ing* wife,  child  or  paixjnt,  "shall 
be  valid  in  any  will  which  shall  not 
have  been  nindo  and  executed  at 
least  two  months  befoi*e  the  deMli 
of  the  testator."  (Rapallo  ard 
Karl,  J  J.,  dissenting.)  Id. 


at  least  one  month  before  the  death 
of  the  trstaUii*,  relates  to  and 
afTects  the  ix)wer  to  take  as  well  aa 
the  power  to  devise  (Ratau^  and 
Eabl,  JJ.,  dissenting).  Id, 

0.  A  religious  coii>ora*i'^-  'herefore,. 
of  the  said  Slato  /:r.:ir,ot  taJte  a 
beque.st  to  it-  in  ti-i'.st  fur  Fuch  pur- 
p< ses  confaiptid  iu  a  will  execu- 
ted in  tl'.l?  Stute  by  a  citizen 
'th?iTof  w'-Lhin  one  ponlh  of  his 
draih :  kri  ar.ch  a  beqnost  is  void 
{l'U*it\o  and  Eakl,  J  J.,  dissent- 
ing;.  Id, 


8.  The  said  provipion  '^f  tbo  a»nend-  [ 
ed  chai'tci*  also  incln'^os  Vne  pi-o- 
visions  of  the  oct  of  IdCO  (chap. 
36( ,  L.V.VS  ^f  ISGG;,  **  relating  to 
wills,"  prohibiting  devises  or  bc- 
qnests  to  cci'tain  societies  to  moi*c 
than  one-half  of  the  testator's  es- 
tate. Id. 

4.  The  said  act  of  ISCO  is  not  incon- 
sisLent  with  said  two  months  clause 
in  the  act  of  1S4S,  and  does  not 
repeal  it.  Id 

5.  The  effect  oi  the  amendment  of 
said  charter,  in  the  particulai* 
above  mentioned,  was  not  de- 
stroyed by  the  amendment  of 
1870  ((hap.  ni  Laws  of  1870),  to 
said  act  of  1S<8,  Id. 

6.  Accordingly  held  (Rapallo  and 
Eahl,  JJ.,  dissenting),  that  a  be- 
quest to  sai<l  coi'pcration  in  the, 
wiU  of  a  man  who  died  wilhin  a 
monlh  after  the  execution  theifjof, 
leaving  a  wife  survivng,  was  voitl. 

Id. 

7.  Also,  held  (Rapallo  and  Eabl,  JJ., 
dissenting),  that  a  bequest  to  the 
New  York  City  Mission  and  Ti'act 
Society  was  void  'because  of  a 
similar  pro\'i8ion  of  its  charter 
(chap.  63,  Laws  of  18GC).  Id. 

8.  The  provision  of  the  act  of  the 
Legislatui*e  of  Pennsylvania  of 
1853,  rehiting  to  corporations,  etc., 
whii'h  pi-ohilnts  devises  or  be- 
cjuests  to  any  body  politic,  or  pei*- 
A>n  in  trust,  for  religions  orchant- 
able  uses,  unless  by  will  executed 


UEMAINDEUS. 

In  1808,  Matthew  and  Martha  Codd, 
the  parents  of  plr.intiir,  being  each 
the  owner  in  fee  of  certain  real 
estate,  joined  in  a  deed  by  its 
tcnns  conveying  to  certain  trus- 
tees named,  "their  heira  and 
assigns,*'  all  the  lands,  etc.,  of 
which  the  grantors,  or  either  of 
them,  wei'e  seized,  in  tiijst:  Ipt. 
To  sell  and  disix)Fe  of  so  much 
thei-eof  as  should  be  neceesary  to 
pay  all  debts  then  sulytisting 
against  the  pi'antoi-s.  2d.  To  learo, 
etc.,  the  residue,  the  net  profits  and 
a\ail3  to  be  i>aid  Matthew  during 
his  life  for  the  suiijKU't  of  the  gran- 
tors and  their  children ;  if  Martha 
sui*\'ived  then  to  her  dunng  her 
life  for  the  maintenance  of  herself 
and  children.  3<1.  The  trustees, 
the  survivor  of  them  and  the  heii*3 
and  assigns  of  said  survivor,  to 
hold  all  the  i*esidue  not  sold  to  pay 
debts,  "for  the  sole  use,  benelit 
and  behoof  of  such  pei'sons  as  shall 
be  the  right  heiin  "  of  the  gi  xmtoiB 
at  the  time  of  the  death  of  the  sur- 
vivor. Reserving  to  the  grantoi'S 
power  by  will  or  a]  ])ointmen:  to 
dir(M!t  to  whom,  upon  the  death  of 
the  gmntoif,  tho  residue  of  the 
estate  shouhl  go.  4th.  Upon  i-c- 
quest  of  the  grantoi-s,  in  the  dis- 
ci-etion  of  the  ti-ustees,  to  sell  and 
convey  any  porti<m  of  said  lands. 
Plaintiff  was  living  at  the  time  of 
the  execution  of  this  deed.  Ma]*tha, 
the  survivor  of  tho  grantoi'S,  died 
in  1871.  In  an  action  of  ejectment, 
commenced  in  1874,  to  recover 
lands  of  which  Mai'tha  was  seized 
in  fee  at  the  time  the  deed  "was 
executed,   defendant  claimed   bv 
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tulverae  poeseasion  commenced  in 
1342.  Hdl  (IIapallo,  J.,  disocnt- 
Ing:),  that  by  the  docii  the  whole 
estate  ia  law  and  eqiiiljr  was  vest- 
ed in  the  trusteL's,  Biibjcct  only  to 
the  exocalioii  of  tho  trust ;  that  Iho 
persons  fi)r  whose  henelit  the  trust 
was  cre:iteil  took  no  estate  in  th  j 
lands  b'^it  dimply  an  equitablj 
inlerest,  a  ri;;fht  to  enfoi'ce  the 
perfjrinaii'TO  of  the  trust  in  equity ; 
that  upo:i  tho  death  of  her  mother 
plaintiff  became  enliilcd  to  the 
rents  and  prolits  and  to  ihe  actual 
possession  of  tho  lunda  i-emaining" 
in  the  hands  of  the  trustees ;  but 
that  the  remainder  in  the  plainlllT 
was  limited  upon  the  trust  estate, 
and  if  by  the  acta  or  the  nci;'lif»'ence 
of  the  truate:.'  their  estate  had  boon 
defeated,  or  their  ri^ht  of  action 
for  itj  po.<session  bari-ed,  the  I'c- 
mainder  was  defeated,  and  plain- 
tiJ's  rij-ht  of  action  also  ban-ed; 
and  that  thorcfoi'e  the  advei'cc 
posse.:. Vi on  was  a  good  defence. 
Be?i7ictt  V.  Qarlock.  802 


Rr.MEDIES. 

It  seeins,  that  vihefe  legacy  is 

-charged  upon  laiids  devised,,  payment 
mzy  be  enforced  by  suit  in  equity  to 
charje  Vie  lands  or  by  action  against 
the  devhee. 


See  Brown  v.  Knapp. 


[30 


Purchaser  of  lands  on  exectt- 

tion  sal:  iiiajf  upon  reference  as  to 
surplus  inoiwjs  on  forctiosureof  prior 
inorig^ge  theretm,  impeach  a  fraudu- 
lent convejance  made  by  ihejud(/incnt 
debtor;  he  is  not  oUiged  to  bring 
i^ectrnent  or  an  action  to  set  aside 
oonvejance. 

See  Bergen  v.  Carmaf^  14G 


RIPAIIIAN  OWNER. 

"The  ri<;fht  of  a  riparian  proprietoi* 
to  di-ain  the  sui'face- water  on  his 
lands  into  a  sti'eam  which  flows 
throu<rh  them,  is  not  an  absolute 
one  under  all  cii^cumstances ;  it 
does  not  authoinze  ihe  throwing 
into  a  small  stream  sui-face- water, 
by  means  of  ditches  and  drains, 
When,  by  so  doin^,  the  stream  will 
be  fille(i  beyond  its  natural  capa- 
•city,  and  will  overflow  and  flood 


the  lands  of  a  lower  proprietor. 
Noonan  v.  Cily  of  Albany.       470 


RULE3. 

1.  The  rule  of  the  Court  of  Chancery 
(rule  IfA ),  I'cquirin^  an  i.ifaut  to 
join  when  he  ia  over  fourteen  years 
of  a^e,  was  a  niei'e  i-eg^ulalion  of 
praL'aj<%  v.hich  the  court  had 
power  to  waive,  and  iVul  n:)t  afi'oct 
the  jurir,tIiction  cr  invalidate  a 
sahi  under  the  proceeding.  Cole 
V.  Churlay.  5J7 

2.  So,  also,  said  court  had  power  to 
dispense  with  the  pi^ovision  of  said 
rule,  requiring  con-oboi-aling  afli- 
davits;  and  with  that  req::irinff 
the  ix)titi(2n  to  be  by  the  genem 
guardian  of  ttie  infant,  or  to  show 
that  he  has  none.  Id, 

3.  Amotion  for  judgment  u|K)n  the 
i-eturn  to  a  writ  c.f  certiorari  in 
proceodiii;;a  T)efoi'e  ttie  mayor  of 
the  cily  of  Nc^w  Yoi-k  to  ixjraove 
a  police  commissioner  presents  a 
question  of  law  only,  and  comes 
within  the  chias  of  non-enumeratc*l 
motions  as  defined  by  S;:2>:-cmo 
Court  rule  thlrty-ei-rht.  People  ex 
rel.  Mayor,  etc.,  v.  Aichols.       5t>3 

4.  But  if  otherwise  it  is  within  the 
jurisi-lictlon  of  the  court  to  hear  it 
f.t  any  Gpecinl  To:*:n,  and  upon 
Euch  notice  as  shall  be  prescribed. 

Id. 

5.  A  notice  of  less  th.aTi  eight  days 
may  be  prescribed  (C^ode  of  Civil 
Pj-ocedui-e,  }  7S0,  B.  C.  rule  87), 
by  order  to  show  cause.  IdU 

0.  The  power  to  shorten  notice  is 
v\vi  auocted  by  the  rule  of  the  Su- 
l-)rome  Court  (rule  44),  providing 
that  a  case  on  a  cc:*tiorari  may  be 
brouijht  to  a  hearing  ujwn  the 
usnalnfitice  of  ar(7u:n(»nt ;  the  rule 
13  binding  only  a  tit  is  consistent 
with  tho  Code  (}  17).  Id. 


SALES. 

Pliun tiff's  complaint  alleged  a  sale 
and  deliveiy  to  def^mdant  of  cer- 
t.iin  tools  and  machines  PLiin- 
tifT's  evidence  was  to  the  eflfect 
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that  by  a  contract  between  him 
and  G.,  he  sold  and  aaeigned  to 
G.  the  ai'licl«»a  in  question  with 
other  propei-ty,  the  latler  a^p^eeiiig 
to  start  a  nianafactuiing'  business, 
and  to  continue  the  same  for  two 
years,  employing  pliiintiif  thei-ein, 
and  paying  him  one-half  the  pn>f- 
its.  At  the  expi]*ation  of  the  two 
yeai*s,  if  G.  concluded  to  give  up 
the  business,  he  agi-eed  to  re-as- 
sign to  plaintiff  upon  being  I'efun- 
ded  the  sum  paid,  and  certain 
expenses  and  disbursements;  in 
case  G.  concluded  to  continue  the 
business,  he  had  the  right  so  to 
do  for  thi*ee  years  longer  on  the 
same  terms  and  conditions,  and  at 
the  end  of  the  thi-eo  yeai-s  ho 
agreed  t*)  I'e-assign  to  plaintiff,  on 
being  i*e-imbui'sed  as  afoi^esaid,  or 
to  take  plaintiff  into  partnei-ship. 
Defendant  subsequently  agreed  to 
pay  plaintiff  $3U0  to  release  oi* 
&ansfer  whatever  rights  he  had 
under  the  conti-act  to  G.,  ^o  that 
the  latter  might  conv«y  to  defend- 
ant's son  a  clear  title  to  the  prop- 
erty ;  this  plaintiff  <lid,  and  G.  con- 
veyed. Piainliff  asked  to  i-ecover 
the  ?oOO.  Defendant  move«i  for 
a  nonsuit,  on  the  g^*ound  that  the 
evidence  fallM  to  establish  a  sale 
and  delivei-y  of  goods  as  alleged 
in  the  complaint.  No  attempt  was 
m:ule  to  obviate  the  objection  by 
amendment,  an<i  the  motion  was 
gi-antcd.  Ilddf  no  eri-or;  that 
file  contract  between  plaintiff  and 
G.  conveyed  the  legal  title  to  the 
propci-ty  in  question  to  the  latter, 
plaintiff  retaining  no  intei'est,  the 
transfer  of  which  could  ho.  tj^eated 
as  a  sale  and  delivery  of  gooils ; 
that  assuming  plaintiff  hcid  an 
equitable  intei'est,  an  apn*ecment 
to  pay  for  a  ifloase  of  this  inter- 
est could  not  sustain  the  action. 
Harris  v.  Kasson.  381 


Sales  by  loan  commissioners. 


when  invzlld. 
See  Thompson  v.  Commissioners. 

See  Ybndoh  and  Pubchasbr 


SAVINGS  BANKS. 

1.  Defendant  T.  was  one  of  the 
tinistees  of  a  savings  bank;  to 
make  up  a  deficiency  in  the  assets 


of  the  bank^  caiued  by  a  loss  npoir 
a  loan  made  bv  it,  he  executed  a. 
mortgage  to  H.,  who  assigned  it 
to  the  bank.  In  an  action  to  fore- 
close the  moi-tgaee,  held^  thatT. 
in  executing  it  did  not  thereby  be- 
come a  Bui-ety  or  obligor  for  mon- 
eys loaned  by  the  bank,  within  the 
meaning  of  the  provisions  of  the 
act  of  187:'),  in  relation  to  savings 
banks  (J  21,  chap.  871,  Laws  of 
1875),  which  pi*ohibits  a  trustee 
fi*om  becoming  such  surety  or  ob- 
ligor ;  and  so,  that  the  mortgage 
was  net  invalid  as  violative  of  tluit 
provision.    Best  v.  ThOl,  15 

2.  The  claim  was  made  that  the 
tiiistees  of  the  bank  were  person- 
ally liable  for  the  deficiency.  The 
superintendent  of  the  banking  de- 
partment informed  them  thnt  they 
wei'e  so  liable,  and  that  this  lia- 
bility would  bo  enf(  itied  unless 
they  made  up  the  deficiency  ;  and 
upon  his  requirement  the  moii- 
gago  was  executed.  T.  Fct  np 
want  of  considei'ation  as  a  defense. 
Hddj  untenable.  1st.  The  seal 
Wiis  pi*esumptive  evidence  of  a 
consideration,  which  presumption 
was  not  cleai'ly  ovei-come.  .2nd. 
T.  was  estopped  fi*om  denying  the 
legal  validity  of  the  mortgage  afl 
it  was  with  his  knowledge  and  as- 
sent i-eported  to  the  Var.k  depaii- 
ment  and  representetl  to  the  de- 
positoi'S  of  the  bai:k  as  a  portion 
of  its  as8et<«,  and  upon  tho  sti-ength 
thei-eof  and  other  Fimilar  securi- 
ties, the  bank  was  peimitted  to 
continue  its  business.  IdL, 

Commercial  paper  discounted 

by,  vaid;  but  cut  ion  may  le  m^ir^ 
taiTied  to  recover  Vie  money  loaned. 

See  Pmtt  v.  Short  4Sf1 

Pratt  v.  EaUm  449 


8i:uvic:La. 

1.  Tlie  rule  of  law  that,  from  a  re- 
quest to  pei-form  services,  an  im- 
plied promise  arises  to  pay  what 
the  services  are  worth,  does  not 
apply  whei-e  the  services  aitj  ren- 
dei-e<\  by  one  in  the  employ  of  the 
pei-son  making  the  i-equest;  in 
such  case  the  implication  is  that 
th«  services  wei-e  rendered  under 
the  contract  of  employment,  par- 
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ttcnlarly  if  the  services  are  of  the 
eomd  character  as  thoea  embraced 
in  that  contract.    Rosa  v.  HcardAn, 

84 

S»  Ae  to  whether  a  contract  may  be 
made  by  a  i)0i'83n  dunn^  hia  life, 
for  tho  preservation  and  safety  of 
hia  pro;xsrty  af^cr  hla  death,  and 
nntil  administrators  81*0  appointed, 
qwBre,  Id, 

8.  If  each  a  contract  can  be  bo  made 
with  an  employe  who  has  had 
fiim'.l.ar  sernces  to  perform  duiing 
the  llTa  of  the  employer,  unless  the 
partitis  stipulate  for  a  dilTeront 
componsallon,  it  will  be  presumed 
that  the  same  rate  of  compensa- 
tion paid  iMsfore  the  dea'h  of  the 
employer  continues  thereof  cer.  Id, 

4.  PlaintiJ  pnor  to  the  death  of  H., 
defendant's  intestate,  had  l)een  in 
his  cmplovai  conQ.lential  clerk,  at 
a  salary  of  sixty  dollara  p3r  month. 
H.  owned  a  larj^  amount  of- stodvs, 
bonds.  S3curid03and  money,  which 
wei-e  kept  in  a  box  depo3ite<l  in  a 
bank.  Plainti.T  frequently  ha<l 
char^  of  them;  he  brought  the 
box  to  the  house  of  H.  at  his  ve- 
qvest.  Two  days  bttfore  his  death, 
H.  told  plaintiff  to  take  charge  of 
the  box,  and  put  it  in  the  Safe 
Dv'jprwit  Company ;  this  ha  did. 
Eight  days  after  thi  death  of  H., 
ant  I  upon  the  appointmeat  of  de- 
fen<lri!it.s  »i3  ailaihiistraloi'S,  plain- 
tiT delivered  the  box  to  them.  In 
aa  a/ition  ti)  r»'0over  tha  value  of 
the  servi'-e.-*  so  ren  l:»red,  plaintiff 
WOR  nonsui  te<  I.  H  i i,  t  hat  conced- 
ing the  employment  valid,  and  the 
estate  liable,  plaintiT  was  entitled 
to  recover  ooly  at  the  sam3  rate  of 
com}>»'isation  he  I'eceived  durin<ir 
the  life  of  U.,  and  the  nonsuit, 
was  not  s'l'icLly  correct;  but  a*' 
this  cliiim  was  not  matle  upon  the 
trial  or  in  this  conrt,  phuntin  claim - 
\\vx  to  be  entitle  1  to  compensation 
AS  upon  a  quant tim  werult,  the 
nvixim'  **de  mlibnls  mm  cfimt 
kx**  would  be  a'>plied  ;  judgment, 
therefoi*e,  affii*med.  Id. 


SHERIFF. 


upon  certain  goods  belonging  to 
P.  I  the  judgment  debtor,  and  took 
possession  On  February .SM,  ltt77y 
P.  mode  a  general  assignment  for 
the  benefit  of  ci^editoi's.  An  at- 
tachment against  the  pro|)erty  of 
P.  was  issued  to  defendant,  Feb- 
ruary 0th.  He  sold  sofiicient  of 
the  property  to  satisfy  the  execu- 
tion, and  then,  upon  demand  of 
the  assignee  and  i-efusol  of  the. 
attachment  ci'editoi'S  to  indemnify, 
deliverad  the  i*esidue  to  the  aa-^ 
signee  and  returned  TiuUa  bona  to 
the  attachment  and  the  execution 
issued  upon  judgment  in  the  at- 
tachment suit.  In  an  action  for  a 
false  return  thei'e  was  evidence 
that  defendant  assumed  to  levy 
under  the  attachment ;  Jiddf  that 
by  suiTenderiiig  the  property 
'  without  calling  a  jury  to  pass  upon 
the  title,  as  prescribed  by  the 
statute  (2  U.  S.,  4,  §  10),  defend- 
ant afisumed  the  buixlen  of  show- 
ing f  hat  the  pi'0|)erty  was  not  sub- 
ject to  the  attachment ;  but  that 
the  facts  established  that  defense ; 
and,  being  undisputed,  the  com- 
plaint was  proiierly  dismissed. 
Mwnper  v.  Ru8lvmore,  19 


STATUl'BS. 

Where  a  prohibitory  statute  points 
out  the  consequences  of  its  vioI»- 
titm,  and  it  appeara  to  have  been 
the  legislative  intent  to  exclude 
any  other  penalty  or  forfeiture 
than  such  as  is  declare<l  in  the 
statute,  no  other  will  be  enforoed  ; 
and  an  action  may  be  maintained 
upon  the  transaction,  of  which  the 
prohibited  act  was  a  part,  if  it 
can  be  <lone  without  sanctioning 
the  illegality.  Pratt  v.  Short,    m 


Chap.  371,  Xaim  o/1875. 


Defendant,    in    January,    1877,   as 
sheriff  levied  under  an  execution 


64. 


See    Bent  v.  ThUU  13. 

^  R.  S,,  136.  5  5. 

2R.S,  4,^10. 

See   Mujnper  v  Rfishfnaret  19.. 

1  iJ.  iSr ,  756,  5  1- 

1  R.  S.,  762,  55  37,  88. 

See    Westbrook  v.  Qleoimm^  23. 

3  A  iSr.,  96,  }  75. 

See   Adfe  v.  CamfibelU  52. 

Chap.  150,  LofiM  of  1837. 

See    Thotnpaon  v.  OowmiatUmefK 
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1  R.  S.,  600,  5  8. 
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582. 
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STATUTE  OF  FRAUDS. 

1.  Where  pei"soiialpro|>erty  has  been 
levied  upon  under  au  execution, 
and  ia  in  the  poaaession  of  the 
BhenfT  at  the  time  of  an  af^gin- 
ment  by  the  judjyment  dobtor  for 
the  benefit  of  his  ci'oditoitw  the 
ti*ansaction  is  not  within  the  pro- 
vision of  the  statute  of  frau(&  (3 
R.  8.,  130,  5  ^')*  which  ]*equire3  an 
immediate  delivery  of  (»<X)tl5  sold ; 
that  applies  only  to  a  rale  of  goods 
in  the  vendor's  possession  or  under 
his  conti-ol. 

Mumper  v.  Rushmore  19 

2.  A  purchaser,  for  a  valuab.e  con- 
sideration, is  not  <hiu*gt*al>lo  with 
constructive  notice  that  tho  con- 
veyance to  him  was  made  by  his 
vendor  with  intent  to  defraud 
cre«litoi"a ;  actual  notice  io  i-equirod 
to  i:ni>air  or  aCcct  his  title.  (2  R. 
8.,  1U7,  5  5.)    Stroma  v  Gage. 
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:8.  Where  it  appeared  that  the  drawee 
of  a  bill  of  exchange  promised  to 

.  pay  the  amount  by  the  time  or 
upon  a  contingency  named,  and 
that  the  payej,  i-elying"  upon  this, 
permittee  I  the  1)111  to  itimain  in  the 
hands  of  ths  former,  and  no  de- 
mand or  req[u*«t  for  its  return, 
and  a  denial  or  evasion  thereof 
was  proved,  ?ieldt  that  tiie  promise 
to  pay  wa  j  void  under  the  statute 
of  frauds  (2  R  S.,  135,  (  2),  as  i: 
was  an  oral  pi*omise  to  answer  for 
the  (hM  of  another.  MaUeson  v . 
.  Moultoii.  6L»S 


.'STATUTE  OIT  LIMITATIONS. 
f/See  L3f!TAT:ox  o?  Actioks. 


GTOCK. 

Where  by  the  chaii«r  of  a  corjwi^a- 
tion  the  ri^ht  is  reserved  to  the 
Lej-islatui'e  to  alter  or  repeal  it,  r. 

•  subsunbcr  to  its  capital  stock  i 
not  diacharg'ed  from  his  subacnp- 
tion  by  a  subsequent  amendmcn' 
to  the  charter,  but  will  bo  re/rarded 

.  as  havin'x  consented  to  the  chanf^. 

•  Un,'  Hotel  Co.  v.  Hersee,  454 


STOCKHOLDER, 

^—Llribillty  of^  on  svhscriptlcm 
^foT  8t:>ck. 

J8ee  U.  H,  Go.  v.  Hersee,  4:a 


» SUBMISSION  OF  CONTROVERSY. 

'Plaintiff  was  appointed  by  the  com- 
missioner of  public  works  in  the 
city  of  Ne»v  York  janitor  of  th(i 
bmldin?  ocjcupied  by  the  police 
court  of  th  3  second  district,  and  by 
the  district  or  civil  court  of  tho 
third  district;  tho  justice  of  thi; 
latter  'coui*t  appointed  C.  janitor 
for  that  court.  The  boaini  of  esti- 
mate and  apportionment  made  an 
-appropri.ition  for  tho  wvlary  of  one 
janitor  f  »r  said  buildintr,  condi- 
tioned however,  substantially,  that 
no  portion  thci-eof  should  be  paid 
by  the  comptroller  to  either  ap- 
pointee until  the  question  was  ju- 
^cially  determined  that  he  was 
and  that  the  other  was  not  entitled 
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to  be  paid.  Hddf  that  the  appro- 
priation could  oidy  be  availed  of 
m  an  action  or  submission,  to  which 
both  claimants  wei*e  parties,  and 
then  only  on  establishing  that  the 
power  to  appoint  janitoi's  was  ex- 
clusive, either  in  the  c.'Oui*t  or  the 
commissioner,  and  that  there  could 
be  but  one  janitor ;  and  that,  thcro- 
foi-e,  plaintiff  was  not  entitUnl  to 
judgment  upon  a  submission  of  the 
controversy  under  the  Code  of 
Civil  Procedure  ({ 1279)  as  between 
him  and  the  city,  to  which  C.  was 
not  a  party.  Kennedy  y,  May(>r, 
etc.  361 


SURPLUS  MONEYa 

1.  \7here  an  oitler  of  Gteneral  Term, 
rtivci-sing  an  or  Jor  of  Special  Tei-m, 
as  to  the  disposition  of  surplus 
moneys  in  a  foreclosui*c  suit,  and 
sending  the  case  back  to  the  ref- 
e]*ee,  imposes  costs  absolutely,  in 
this  res^xsct  it  is  a  final  decision, 
and  an  appeal  to  this  court  can  be 
ta!wen.     JSergenv.Carmaiu        146 

2.  It  seems,  that  in  the  absence  of 
such  a  provision  as  to  costs  the 
order  is  not  appealable.  Id. 

3.  Upon  a  reference  as  to  surplus 
moneys  in  such  an  action,  the  ref- 
c:*ee  has  authority  to  inquire  as  to 
the  validity  of  conveyances  or 
liens ;  and  conveyances,  as  well  as 
lie:is,  may  be  attacked  as  fraudu- 
Itint.  Id. 

4.  Where  a  debtor  has  made  a 
fraudulent  conveyance  of  his  I'oal 
estate,  a  sulisequent  judgment 
ci-editor  may  proceed  to  sell  under 
his  execuli<m,  and  the  purchaser 
has  the  light  to  imi)each  the  con- 
veyance u))on  such  a  reference; 
he  is  not  bound  to  bring  eject- 
ment, or  an  action  to  set  a^ide  the 
conveyanre.  Id 


TENANTS    IM    COMMON    AND 
JOINT  TENANTO. 

The  court  has  power,  in  an  action  for 
partition,  where  the  parties  are 
tenants  in  common  of  real  or  per- 
sonal estate,  to  direct  a  sivle  of  the 
whole  in  ojtie  parcel,  where  the 
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Interests  of  the  parties  will  be 
promoted  by  such  sole.  Prentice 
V.  Jansaen,  478 


TEKDEIt 

FhUure  to  tender,  token  not 

fatal  to  action  to  redecrn. 
See  Thompeon  v.  Commieeionere. 

54 


TITLE. 

li  Notwithstanding^  a  levy  rnidcr  an 
execution  upon  bis  ix^i-sonul  prop- 
erty, the  juosinent  acbtor  reniainB 
owner ;  and  can  convey  title,  sub- 
ject to  Ihe  lien  created  by  the 
execution.    Mumper  v.  Rvjihmore, 

19 

2.  An  af^signco  for  the  benefit  of 
ci-editora,  of  the  debtor,  acquires 
a  title  subject  to  such  lien,  gt>od 
against  ail  persons  until  the  assigfn- 
ment  is  impeached  for  fi'aud.    Id, 

8.  PliuntifTs  entered  into  a  contract 
with  S.  &  G.,  by  which  the  fonner 
agi'eed  to  malt  for  the  hitter  25,000 
bushels  of  barley  from  October  1, 
1875,  to  June  1,  1876,  at  a  price 
specified.  PlaintiflOs  were  to  pur- 
cnose  the  barley,  and  ship  the 
malt  when  dirocted  by  S.  h,  G.. 
who  wero  to  have  the  incroase, 
S.  &  G.,  agreed  to  accept  plain- 
tilTs*  drafts  "  in  payment  for  the 
purchase  of  the  barley,"  or  to 
mi*nish  satisfactory  notes.  At  the 
close  of  each  month  plaintiffs  wei^e 
to  fui*nish  a  statement  of  the 
amount  malted,  and  on  presen- 
tation S.  &  G.  agreed  to  pay  the 
piice  for  malting.  S.  &  G.  also 
agreed  to  ]>ay  interest,  exchange 
and  insiii*ance  on  the  barley  and 
malt  from  the  time  the  barlev  was 
paid  for  by  plaintilTs  ^  until  the 
malt  was  deliverod.  Plaintiffs  were 
authorized  to  retain  and  hold  as 
security,  after  June  fii-st,  a  suf- 
ficient amount  of  the  malt  to  pav 
any  notes  or  drafts  then  unpaid.. 
In  an  action  for  malt  manufactured 
under  the  contract,  but  not  deliv- 
ered or  paid  for,  which  had  been 
levied  upon  by  defendant  as  sher- 
iff under  and  by  virtue  of  an 
execution  against  S.  &  G.,  "hddf 


that  the  legal  title  In  the  malt  was- 
in  the  plaintifib  nntil  paid  for,  and 
that  8.  &  G.  had  no  leviable  inter- 
est  therein.    TvthxU  v.  Bogcai. 

215 

TOWN  BONDING. 

Where  the  bonds  of  a  town  have 
been  issued  to  a  railroad  corpora- 
tion, hi  payment  for  stock,  by 
commissionot*s  appointed  imdor 
and  by  a  judgment,  void  for  want 
of  jurisdiction,  rendered  in  pro- 
ceedinpfs  under  the  act  authorizing 
''mumcipal  corperations  to  aid 
ia  the  construction  of  railroads  " 
(chap.  907,  Laws  of  180P),  an 
equitable  action  is  maintainable, 
under  the  act  of  1872,  for  the  pro- 
tection of  tax-payers,  etc.  (chap. 
161,  Laws  of  1872),  at  the  suit  of 
a  tax-payer  of  the  town,  to  restrain 
the  negotiation  or  payment  of  the 
bonds,  and  to  compel  their  can- 
cellation. Metzger  v.  At.  and  Ar* 
n.  R,  Co.  171 


TRIAL. 

1.  Plaintiff  prior  to  the  death  of  n., 
defendant's  intestate,  had  been  in 
his  employ  as  conlidential  clerk,  at 
a  salary  oi  sixty  dollara  per  month. 
II.  owne<l  a  large  amount  of  stoclis, 
bonds,  securities  and  money, which 
wero  ke])t  in  a  box  deposilod  in  a 
bank.  Plaintiff  frequently  had 
char^j^c  of  the.n ;  ho  brought  the 
box  to  the  house  of  II.  at  his  re- 
quast.  Two  d:u'S  bcfoi-o  his  death. 
If.  told  plaintiff  to  tak3  charge  of 
the  box,  and  put  it  in  the  Safe  De- 
posit Company ;  this  he  did.  Eight 
days  after  the  death  of  H.,  and 
upon  the  apix>intment  of  defend- 
ants as  administratoi'S,  plaintiff 
dcliverod  the  box  to  them.  In  an 
action  to  recover  the  value  of  the 
sei*vicP5  so  rendered,  plaintiff  was 
nonsuited.  JEfeldf  that  conceding 
the  employment  valid,  and  the 
estate  liable,  plaintiff  was  entitled 
to  recover  only  at  the  same  rate  of 
compensation  he  i*eceived  during 
the  me  of  H.,  and  the  nonsuit  wiis 
not  strictly  connect;  but  as  this 
claim  was  not  made  u)X)n  the  trial 
or  in  this  court,  plaintiff  claiming 
to  l>e  entitled  to  crmpenaation  as 
VLpontL  quantum  meruitt  the  maxim 
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**  de  mMmia  non  ewrat  to"  would 
be  applied;  judgment,  therefore, 
affirmed.    liuss  v.  Hardin.        S4 

3.  la  the  absence  of  any  motion  or 
act,  on  iiiQ  part  of  a  dt^fendant, 
upon  the  tidad  of  an  action  fi'om 
wnich  an  absent  to  a  dettision  of  the 
rase  by  the  court*  and  a  wai\  er  of 
the  li^ht  to  go  to  the  jury  may  be 
impliel,  an  exception  to  a  dii*ection 
of  a  vei'diut  far  plaiutitf  is  sufficient 
to  ]>i'e3ent  the  point  on  anpeal  that 
there  we i*e  questions  of  fact  for  the 
jury;  it  is  not^acessary  toi^equest 
the  submission  of  any  such  fact. 
First  Nat,  Bank  of  Springfield  v. 
Dana.  108 

8.  \f  h'jre  a  defendant  does  not  accept 
an  allegation  of  fact  in  the  com- 
plaint, but  gives  evidence  upon  the 
trial  in  coallict  with  it,  plamtiff  is 
not  pi-ecliidod  on  appeal  fi-om 
claiming  the  fact  to  be  as  the  evi- 
dvj-.ice  C3tablbhes  it.  Cawing  v. 
Altinoi,n,  1G7 

4.  So,  ab.o,  where  the  case  is  tided 
wlLhoatix'forcice  t3  tlio  plcadingn, 
and  no  oiiccption  u  taken  rairin{{f 
the  q:  103  Jon  that  plaintiff  is  prc- 
cludeii  thereby  f;*om  showing*  the 
actual  trannaction,  the  question 
cannot  be  raised  upon  appeal.  Id. 


5.  After  a  paiiy  has  been  permitted 
to  examine  a  v.'ituors  at  length  in 
reference  to  a  ti':i:isaction,  it  is  in 
the  dLscrolioii  of  the  court  to  ex- 
cluile  farther  enamination  upon 
the  subject,  and  lis  decision  is  not 
reviewable  hei*c.  Id. 

t.  n.  Bros.,  induced  by  fraudulent 
ro^n*33ontations  of  S.,  sold  to  him  a 
quantity  of  furnituixj.  which  waa 
retaken  by  B  ,  defendant's  intes- 
tate, as  sheriJT,  by  virtue  of  a 
roqulsilion  in  an  action  of  i*eplevin, 
brought  by  the  vendors  against 
the  f  I'audulen  b  vendee.  In  an  action 
for  the  alle^d  unlawful  taliirg 
and  converaion  of  the  property, 
plaintilTs'  testator  claimed  title 
under  a  bill  of  f  ale  from  S.  and 
wife  which  recited  a  consideration. 
No  other  pi'oof  of  conHideraticn 
was  given.  Defendant  proved  by 
the  w:f3  of  S.  fhatnocoptideratio:! 
was  paid  at  the  time  the  bill  of 


sale  was  executed^  and  the  only 
inference  if  aiiy  which  could  be 
drawn  from  the  testimony  waa, 
that  the  bill  of  sale  was  taken  in 
payment  or  as  secui'ity  for  a  pre- 
cedent debt.  Held,  that  the  com- 
plaint was  pn)periy  dismissed} 
that  if  the  recital  in  the  bill  of  sale 
was  any  evidence  as  against  the 
shei-iff  or  H.  Bkx^.,  the  evidence 
of  Mrs.  S.  desti-oyed  any  presump- 
tion aiisin^  therefrom,  htewns  v. 
Breivnan^  254 

7.  Plaintiff's  counsel  asked  to  go  ta 
the  jury  on  the  question  of  posseo- 
rion  at  the  time  the  goods  were 
talien  by  the  shenff,  which  was 
denied.  *  Hddy  no  error;  that  the 
question  as  to  the  possession  of  the 
goods  w^as  not  important,  as,  if  in 
l>osses8ion  of  pljuntiffs'  testator, 
the  shenff,  acUng  for  H.  Bros., 
h:ul  a  right  to  take  them  unless 
tho  fonner  was  a  hona  fidA  pur- 
chaser for  value.  Id. 

8.  To  the  question  asked  Mrs.  S.  as 
to  wholher  any  money  was  paid 
by  phiintiffs' testator  when  the  bill 
of  F:ile  waa  given,  plaintiCTs*  coun- 
sel interpos^  a  general  objection^ 
v.-fcich  was  overruled  and  excep- 
tion taken.  Held,  that  the  3xcep- 
tion  ditl  not  pi-esent  the  question 
a3  to  the  competency  cf  the  wit- 
ness to  lostiTy  untie r  section  <>99  of 
the  Code  of  Procedure.  Id* 

0.  A  general  objection  to  a  question 
can  only  be  considci*cd  as  apply- 
ing to  the  competency  or  mateii- 
rJity  of  the  point  soujht  to  be 
pi-oved,  and  not  to  the  competency 
of  the  witness  to  toi;tify  upon  the 
subject.  Id* 

10.  In  an  action  of  qwo  vxirranto 
wherein  the  ballot-ttoxes  in  the 
city  of  Biix»klyn  were  produced 
and  the  ballots  received  in  evi- 
dence to  impeach  the  accuracy  of 
the  returns  of  the  inspectoiti  of 
clccticm,  and  whcrt'in  it  api)eared 
that  the  boxes  had  not  l)een  sealed 
up  by  the  canvafx>oi*3,  and  h.ad 
been  kept  insccin'cly,  so  that  the 
question  whether  the  br.Ilots  were 
tne  idcntic:d  ones  voted  was  one 
of  fact  for  the  juiy,  the  court  in* 
Btnicto<l  the  Jury,  in  But)f«tanoe, 
that  to  Justify  their  rejection^  it 
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must  appear  aHiiinatively  by  di- 
rect evuleiice,  cr  fitmi  ciii:uiii- 
etancesy  that  the  bc.xes  had  lieen 
tampered  with,  heldn  eri'ur,  and 
that  the  en-or  was  fatal  to  the 
Judgiiiuiit.  jPec.  ex  rel.  Daiiey  v. 
Livntg.slo7i.  279 

11.  Itia  not  essential,  in  an  excep- 
tion to  a  (x^rtioa  of  a  chai'ge,  to 
i-ej^eat  the  language  ex<:epted  to, 
although  this  Ls  strictly  the  nioi-e 
accurate  pracli^o;  it*  is  sufficient 
if  the  portion  objected  to  iHix)inled 
out  wilh  Bu<h  accuracy  that  the:e 
can  be  no  miaai^pivhf'nsiim  as  to 
the  application  cf  th  ?  exception. 

Id, 

12.  PlaintiflTs  complaint  alloged  a 
sale  and  delivcj-y  to  defend-mt  of 
certain  tools  and  riiachincs.  Pl;iin- 
tilTs  e\^dence  was  to  the  elVcct 
that  by  a  contract  between  him 
a.jd  G.,  he  pnld  and  apsi^nied  to  G. 
the  aiiicles  in  nuostioii  wiih  other 
property,  the  hitter  agi-eciiig  to 
stait  a  inanufac:tunng'  business, 
and  to  continue  the  same  for  two 
years,  employing  plaintiff  thei*ein, 

..  and  paying  him  on«-half  the  pi*of- 
ils.  At  the  cxi'ii  atlon  of  the  two 
years,  if  G.  concluded  to  give  up 
the  businoi's,  lie  agi-eed  to  re-aa- 
ri;fn  to  pliiintilT  up'^n  being  ixj- 
fiindcd  the  sum  paid,  and  certiiin 
expenses  and  disbarsements ;  in 
case  G.  concluded  to  continue  the 
business,  he  h:ul  the  right  so  to 
do  for  three  yeai-s  longer  on  the 
same  terms  and  conditions,  and  at 
the  end  ol'  the  thi-ee  yeare  he 
agreed  to  re-assign  to  i>laintiff,  on 
being  re-imbui*«eti  ai.  albrosaid,  or 
to  take  phdntitF  into  i>artnei'ship. 
Defendant  subsequently  agreetl  to 
pay  plaintiff  J?I30J  io  i*elease  or 
transfer  whatever  rights  he  ha«l 
under  the  contnict  to  G.,  so  that 
the  latter  might  conv.^v  to  defend- 
ant's son  a  clear  title  to  the  j^rop- 
ei*ty;  this  plaintiff  did,  and  G. 
conveyed.  Plain! ift  a^liod  to  re- 
cover the  v^'JOO.  D.  fendaiU  moved 
for  a  nonsuit,  on  the  ground  that 
the  evitlcnce  failed  to  establish  a 
sale  antl  delivei*y  of  gotxls  as  al- 
lege<l  in  the  comjdaint.  No  at- 
temjit  was  made  to  obviate  the 
objection  by  amentbuent,  and  the 
motion  was  granted.  Hefd,  no 
'enx>r;  that  the  contract  between 


plaintiff  and  G.  conveyed  the  l^gtii 
title  to  the  pi*oi)ei-ty  in  question  to 
the  latter,  plaintiff  I'etaininc'  no 
interest,  the  transfer  of  wTiith 
could  be  ti'ented  as  a  sale  and  de- 
livery of  gcKuls;  that  aF.<;un)ing 
plaintiff  had  an  equitable  interest, 
an  agreement  to  pay  for  a  i*elea5« 
of  this  interest  cruM  not  sustain 
the   action.     Harris  v.    Kasson, 

381 

13.  Where  an  objection  to  evidence 
hns  once  Ix  en  made  and  oveiTuled, 
it  is  not  rcquii-ed  to  i-epeat  the  ob- 
jection, whei*e  subsequent  ques- 
tions call  for  the  same  clcfs  of  evi- 
dence, relating  to  the  simie  subject 
matter.    Church  v.  Botcard,    415 

14.  In  an  action  for  negligence,  to 
justify  a  nonsuit  on  the  ground  of 
contiibutoiy  negligence,  the  nn- 
dinpuled  facts  mvt-tshow  the  omis- 
fi(m  or  commibEion  of  seme  act 
which  the  law  adjudges  negli- 
gence ;  the  1  cgligence  must  appear 
so  clearly  that  no  constioiction  of 
the  evidence  or  inference  drawn 
fj'om  the  facts  will  waiTant  a  con- 
trary conclusion.  JStachui  v.  JV". 
F.  C.  and  H.  R.  R.  R,  Co,      464 

15.  It  seeinSf  that  the  provinion  of  the 
Code  of  Civil  Procedure  (§  974),  in 
reference  to  the  mode  of  tidal  "when 
defendant  interposes  a  counter- 
claim, and  dtmandsanaffiimative 
judgment,  end  an  issue  of  fact  is 
joined  thereon,  applies  only  \s  hen 
the  counter-claim  sets  uj)  matter 
for  which  a  f  t  parate  action  might 
be  maintained.    Cook  v.  Jtnkin», 

575 

1 G.  In  an  action  for  a  dippolution  of 
a  copai*tneif  hip,  and  for  an  ac- 
counting between  the  partners,  the 
answer  alleged  a  \iolatie!i  on  the 
pai-t  cf  J  laintiff  of  a  provision  in 
the  articles  cf  copartren  hip.  pro- 
viding for  the  pale  of  the  gcod  will 
of  the  l.uf  ir.css  to  rnch  of  the  part- 
ners as  fhculd  bid  the  highest 
price,  by  his  afpirpriating  to 
himself  the  good  will,  and  that 
the  same  was  «i^-orth  as  an  asset 
^00,CCO,  vhich  he  atked  to 
counter-claim  agairst  any  sum 
found  due  the  plaintiff.  As  a 
fin-ther  counter-claim  the  arrwor 
alleged   a   fraudulent   mifiappro- 
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Miiatlon  by  plaintiff  of  partnership 
ninda.  Helaf  that  the  matters  so 
set  up  (lid  not  present  a  counter- 
claim, of  a  separate  and  distinct 
cause  of  action,  witliin  the  meaning' 
of  said  se^tiiM  ;  that  the  matter 
set  up  wei-o  ijr-oper  items  to  bc^ 
proved  upon  a.i  accounlinj  ;  tin<\ 
that  defe:nlant  wns  not  enti;lcd  Ik 
a  trial  b/  jury  thereon.  I.l. 

17.  As  to  whether  a  separate  cause 
of  action  could  be  m  lintained  to 
recover  the  value  of  the  good  will, 
or  for  chunaf?':^  without  an  equit- 
able acc<M;nti:j<»' of  the  copiEurtner- 
ship  avail's,  qiixre.  Id, 

18«  Where  the  deposition  of  a  party, 
taken  liefoi-c  tnal,  13  ixjad  thereon 
without  objection,  ho  i-iiuot  there- 
by pi'ccluded  fi-oni  boi:i  j  examined 
on  trial.      Mls^and  v.   Bo»pUon, 

o::o 

19.  Where  evidence  which  is  entirely 
collateral  is  drawn  out  on  cross- 
examination,  it  cannot  be  contra- 
dicted. Id. 

JVJiere  party  has  given  evi- 
dence of  a  ceriain  character,  he  ca:ir 
not  o'sject  to  similar  evidence  upon 
the  opposite  eide. 

JSeeJSoatteigoodY.  Wood.         2G3 

See  Crimhtal  Trial. 

TRUSTS  AND  TRUSTEES. 

1.  Defendant  T.  was  one  of  the  trus- 
tees of  a  savings  bank,  to  make  up 
adefi;:iency  in  the  assets  of  the 
bank,  caused  by  a  loss  upon  a  loan 
made  by  it,  he  executed  a  mort- 
gage to  II.,  who  assigned  it  to  the 
Dank.  In  an  action  to  foi-eclos.' 
the  mort<ra«re,  held,  that  T.  in  exe- 
cutintr  it  lid  not  thereby  become 
a  surety  or  obligor  for  moneys 
loaned  by  tha  bank,  within  the 
meaning;'  of  tha  pi-o vision  of  the 
act  of  1S73,  in  relation  to  saving?> 
banks  (j  21,  chip.  371,  Laws  of 
1815),  which  prehibits  a  tioistec 
frem  becoming  such  surety  or  ob- 
ligor ;  and  so,  that  fho  mortgage 
was  not  invalid  as  violative  of  that 
provision.     Beet  v.  Thiel.  15 

1.  In  180S,  Matthew  and  Martha 
Codd,  the  parents  of  plaintiff,  be- 


ing each  the  owner  infee  of  certain 
real  estate,  joined  in  a  deed  by  its 
terms  ccmvey  iag  to  certain  trustees 
namc<l,  **  their  hciivs  and  assigns," 
all  the  lauds,  etc.,  of  whibh  the 
grantors  or  either  of  them,  wei'O 
seized,  in  trust :  l>'t.  To  sell  and 
dispose  of  so  much  thereof  as 
should  bo  necessiiry  to  pay  all 
debts  thr'u  Buljristing  against  the 
gi-antors.  2d.  To  Icvose,  etc.,  the 
I'esidue,  the  net  profits  and  avails 
to  be  paid  Matthew  during  his  life 
for  the  suppoi't  of  the  grantoi's  and 
their  children  ;  if  Martha  survived 
then  to  her  dunng  her  lire  for  the 
maintenance  of  hei-sclf  and  child- 
ren, od.  The  trustees,  the  sur- 
vivor of  them  and  the  heirs  and 
assigns  of  said  Bur\'ivor,  to  hold 
all  the  residuo  not  sold  to  pay 
debts,  "for  tho  solo  use,  benefit 
and  behooi  of  such  poi*sons  as  shall 
be  I  ho  ri  jht  heii-a  "  of  the  gfrantoi-s 
at  the  time  of  tho  death  of  the 
sui'vivora;  I'eserving  to  the  grant- 
ors power  by  will  or  appoincnient 
to  di2*ect  to  whom,  upon  the  death 
of  the  grantoi-s,  the  i-esidue  of  the 
estate  should  go.  4th.  Upon  re* 
quest  of  the  grantors,  in  the  dis- 
cretion of  the  trustees,  to  sell  and 
convey  any  portion  of  said  lands. 
Plainti.T  was  living  at  the  time  of 
the  execution  of  this  deed  Martha, 
the  survivor  of  the  gi'autoi'S,  died 
in  1871,  In  an  action  of  eject- 
ment, commenced  in  1ST4,  to  re- 
cover lands  of  which  Mai*tha  was 
seized  in  fee  at  the  time  the  deed 
was  executed,  defendant  claimed 
by  adverse  po.ssession  commenced 
in  1S42.  Bdd  (IIapallo,  J.,  dis- 
senting), that  by  tho  deed  the 
whole  estate  in  law  and  eciuity  was 
vested  in  the  trustees,  subject  only 
to  tha  execution  of  the  tinist ;  that 
the  pei'sons  for  whose  benefit  the 
trust  was  crcate<l  took  no  estate  in 
the  lands,  but  simply  an  eqiiitablo 
interest,  a  rig-ht  toenfoi-ce  the  ],♦•!- 
formance  of  the  tnist  in  equity ; 
that  upon  the  death  of  her  mother 
plaintiff  bccime  entitled  to  the 
i-ents  and  pr.ilits  and  to  the  actual 
possession  of  the  lands  remaining 
m  the  hands  of  tho  trustee^^ ;  but 
that  the  remainder  in  the  plaintiff 
was  limited  u]wn  the  trust  estate^ 
and  if  by  the  ao.t«<  or  the  netrliopRnce 
of  the  trns*^#*e  thpir  e«»*ate  had  been 
defeateu,  or  their  right  of  action. 
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for  its  possession  barred^  the  re- 
mjindcr  woa  dcreated,  and  ploi.i- 
tin 's  rijht  of  acLlon  aJso  bairreU  ; 
and  tbat  Ihei'efore  the  advei'oc 
poGseasIon    was  a  good   defeDcc. 


Benntitt  v.  Oarlock. 


30J 


3.  Where  a  trustee  of  amannfactnring 
coii>oralion  has  become  liable  foi* 
a  debt  of  the  ^or^wi^a lion,  because 
of  failure  to  mahe  and  tile  an  an- 
nual statement  as  required  by  tin 
statute  (}  13,  chap.  40,  Laws  of 
184S),  the  statute  of  limitationa 
then  beg-ins  to  I'un  as  to  that  debt, 
and  the  nght  of  action  is  barrc<l 
in  three  years  lhei*eaf ler,  although 
the  defar.U  is  continued  dunng^ suc- 
cessive ycai*3  ;  the  continuani^e  of 
the  default  does  not  renve  the  lia- 
bility or  create  a  new  one.  Loscc 
V.  BtLkLTd.  404 

4.  A  technical  dissolution  of  such  a 
corpoi*ation  i3  not  necessary  to  re- 
lieve a  ti-ustee  fi-om  the  conse- 
quences of  not  filings  an  annual 
Btatcmcnt  thereafter;  it  is  suD- 
clcnt  if  the  orcranization  has  been 
practioally  abandoned.  Id. 


USURY. 

1.  In  an  action  to  foreclose  a  moi't- 
gagpe  for  ;$J,500,  tbe  defense  was 
usury.  The  court  found  that  the 
inoi'tgag'e  and  accompanying*  bond 
were  executed  to  one  H.,  not  as  a 
security,  but  only  for  the  pui-pose 
of  being*  sold  to  plaintiff  at  a  dis- 
count ;  that  they  wei*e  so  sold  and 
•were  usurious.  Defendant's  evi- 
dence was  to  the  effect  that  F.,  the 
mortgagor,  befoi-e  the  execution  of 
the  bond  and  mortgag>e,  ap])lied  to 
plaintiff  for  a  loan  of  $2,50i^  that 
plaintiff  directed  him  to  go  and 
make  a  moi'tgage  to  somebody  else, 
that  he  could  buy  it  of  them,  ami 
would  loan  the  money.  No  terms 
of  loan  were  stated,  and  no  pi'op- 
-erty  specified  to  be  mortgaged. 
H.  held  judgments  ag.'inst  F.  to 
the  amount  of  about  $900.  The 
bond  and  mortgage  were  executed 
io  secure  this  indebtedness.  H 
also  advanced  thereon  $B20.  and  it 
was  un  lerstood  that  the  balance 
realized  on  sale  of  the  securities 
after  paying  the  judgments  and 
4he  money  advanced  was  to  be 


paid  to  P^  '^**®y  ^fiTQ  offered  to 
Ovher  pai'lies  before  plaintiff  pur- 
chusea,  and  were  sold  to  him  at  a 
discount.  Held,  that  the  evidence 
did  not  sustain  the  finding;  that 
the  defense  of  usmy  was  not  made 
out,  but  only  as  to  part  of  tbe  sum 
secui'ed  a  lallui*e  or  want  of  con- 
sideration ;  that  the  boml  and 
mortgage  were  valid  securities  in 
the  hands  of  U.  for  the  amount  of 
his  judgments  ana  the  sum  ad- 
vanced by  him,  and  to  thatextent^ 
at  least,  plaintiff,  standing  in  the 
place  of  H.,  could  enforce  them. 
Gitklts  V.  Flanagan,  2-4 

2.  As  to  whether  plaintiff  would  be 
entitled  to  recover  any  more  thr.n 
the  amount  due  II.,  qtusre.        Id, 


VENDOR  AND  PURCHASER. 

1.  "VThcre  a  sale  of  goods  has  been 
induced  by  li*aud  on  the  jwiri  (^f 
the  vendee,  the  vendor  may  i"c- 
claim  and  retake  them  from  the 
possession  of  anv  one,  except  a 
ti*ansferee  in  ^ooa  faith,  and  lor  a 
valuable  consideration  paid  at  the 
time  of  the  transfer.  JStetxTis  v. 
Urennan.  254 

2.  A  transfer  by  the  fraudulent  pur- 
chaser, as  security  for  or  in  pay- 
ment of  a  pi'ecedent  debt,  docs 
not  make  the  transferee  a  bona 
fide  purchaser  within  the  rule,  so 
us  to  enable  him  to  hold  the  goods 
against  the  original  vendor.      Id. 

3.  In  a  suit  by  such  vendor  to  re- 
cover the  goods  from  one  chiiniing 
title  under  the  fraudulent  vendee, 
the  bui-den  is  upon  the  latter  of 
showing  that  he  is  a  pui'chaser  in 
good  faith  and  for  value.  Id. 

4.  n.  Bros.,  induced  by  fi*audulent 
representations  of  8.,  sold  to  him 
a  quantity  of  furniture,  which  was 
retaken  by  B.,  defendant's  intes- 
tate, as  sheriff,  by  virtue  of  a  re- 
quisition in  an  action  of  rej^levin, 
brought  by  the  vendoi-s  against  the 
fraudulent  vendee.  In  an  action 
for  the  alleged  unlawful  taking 
and  conversion  of  the  prope';tv, 
plaintiff's  testator  clwmed  title 
under  a  bill  of  sale  from  8.  and 
wife  which  recited  a  consideTar 
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1i(m.  No  other  proof  of  considera- 
tion wakH  i^ven.  Defendant  proved 
by  the  wife  u(  S.  that  no  considei^a- 
tion  was  paid  at  the  time  the  bill 
of  sale  was  executed,  and  the  only 
inference  if  any  which  could  be 
drawn  from  the  testimonv  was, 
that  tJ^e  bm  of  sale  was  tiiken  in 
payment  or  as  Becunty  for  a  pre- 
cedent debt.  Htl2f  that  the  com- 
phiint  was  properly  dismissed ; 
that  if  the  recital  in  the  bill  of  sale 
was  any  evidence  as  against  the 
sheriff  or  H.  Bros.,  the  evidence 
of  Mi-s.  b.  destroyed  any  pre- 
somption  arising  therefrom.      Id. 


WAIVER. 

Upon  the  trial  of  an  indictment  for 
mui'der,  the  piisoner  challenged 
the  array  of  jui*o]*s  on  the  gi'ound 
that  an  order  having  been  e'rante<l 
requiring  the  ditiwing  of  addi- 
tional jui'Oi's,  one  of  the  boxes  rc- 
2uii*ed  to  be  kept  by  the  clerk, 
«.,  that  containing  the  names  of 
jui'Oi'S  who  had  att(Mided  a  tei'm 
of  the  court,  and  served,  had  not 
been  kept,  and  was  not  brought 
kito  court  OS  I'equired  by  the  Code 
of  Civil  Pi-oceclui«e  (}  1059).  The 
challengo  was  sustainc<l;  the 
prisoner  thei-eniwn  withdrew  it; 
a  jary  was  empaneled,  and  the 

•  trial  proceeded.  Ucld^  that  the 
prisoner  conid  withdraw  his  chal- 
fen^,  and  that  he  thereby  waived 
the  iiTegulaiity.  Pierson  v.  Peo- 
pU.  424 

Of  conditioru  in  policy  of  <»- 

starance,  v:?ict  amouiUs  to. 

Bee  Michmond  v.  N.  F,  Ina.  Co. 

2J0 


WASTE. 

In  an  action  for  the  foreclosnre  of  a 
mortgage,  after  judgment,  and  a 
sale  in  jiursuance  thereof,  and 
while  awaiting  the  confirmation  of 
the  court  for  the  payment  of  the 
purchase  money  and  the  delivery 
of  the  deed,  the  court  has  author- 
ity on  the  petition  of  the  purchaser 
to  restrain  the  mortgagor  from 
committing  waste.  Mitt.  L.  Ins. 
Co,  T.  Bigier.  668 


WATER-C0URSE3. 

1.  A  municipal  corporation  has  no 
greater  right  than  an  individual 
to  collect  the  eui-face-water  from 
its  lands  and  sti'eets  into  an  ai*U- 
licial  channel,  and  to  discharge 
them  upon  the  lands  of  anotner. 
^ooTian  v.  City  if  Albany.        470 

2.  The  right  o:!  a  riparian  proprie- 
tor to  drain  the  siu'face-waler  on 
his  lands  into  a  sti'eam  which  flows 
through  them,  is  not  an  absolute 
one  under  all  cii'cnmstanc.es ;  it 
does  not  authoiize  the  th lowing 
into  a  small  sti*eam  sui'face- water, 
by  means  of  ditches  and  di'ains, 
wnen,  bv  so  doing,  the  Bti*eam 
will  be  filled  beyond  its  natui*al 
capacity,  and  will  ovei*flow  and 
flood  the  lands  of  a  lower  proprie- 
tor, id. 


WILLa 

1.  Plaintiif'a  father,  \;'ho  was  the 
son  of  B.,  the  testator,  entered 
the  militai-y  service  of  the  United 
States  in  18  J3.  Befoi*e  he  entei'cd 
the  service  B.  said  to  him,  that  if 
he  never  returned  his  wife  and 
son  would  always  be  cai-ed  for. 
After  his  departure  B.  took  plain- 
tiff and  his  molhor  to  his  (3.'b) 
house  to  live.  Plaintiff's  father 
died  in  the  service ;  plaintiff  and 
his  mother  continued  to  live  with 
B.,  being  8upix>rted  by  him  until 
his  death;  plaintiff  was  at  that 
time  about  seven  yeai's  old.  By 
his  will  B.  gave  to  plaintiff  $3,000, 
which  he  dli*ected  bis  executor  to 
pay  when  plaintiff  attained  the 
age  of  twenty-one  ycara.  The 
residue  of  his  "  I'eal  an«l  personal 
estate"  B.  gave  to  his  son  W.» 
whom  he  a^jiwinted  executor.  W. 
quaLiicd  and  took  possession  of 
the  estate.  Plaintiff  had  no  prop- 
erty, except  that  given  him  by  the 
will.  Jleldf  that  the  evidence  au- 
thorized a  finding  that  the  testator 
assume<l  the  pateimal  care  of 
plaintiff;  that  be  was  entitled  to 
mterest  ui)on  the  legacy  at  the 
rate  of  six  per  cent  per  annum 
from  the  deatn  of  the  t<^tator,  dur> 
ing  his  minority;  and  that  W* 
was  personally  liable  therefor. 
Brown  v.  Knapp.  187 
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3.  The  will  gave  to  a  danghter  of  the 
tcstiitor  v^,Ol>0,  to  be  invested  by 
the  executor  •Mor  her  use,  supi^rt 
and  inui:  lie  nance  during  her 
natural  life,"  wi.h  dii^ections  IhAt 
if  the  intei-est  should  pix)ve  insuf- 
clcnt,  the  executor  should  apply 
po  much  of  the  principal  as  should 
be  necessary  for  her  supiwrt. 
Held,  that  the  presumption  in 
favor  of  plainlifT,  as  to  mtei-cst, 
was  not  ovcKhrown  by  the  lan- 
guage used  in  this  bequest.      Id, 

8.  The  action  was  in  foim  against 
W.,  OS  executor ;  the  objection  as 
to  form  was  not  token  below. 
Held,  that  while  it  would  have 
been  more  prt)i)er  to  have  brought 
suit  against  W.,  individually,  yet, 
as  the  itisult  is  the  same  anci  as 
the  objection,  if  it  could  be  iT*ised 
hci*o  was  merely  technical  alToct- 
ir.g  no  substantial  right,  the  ac- 
tion would  be  tixiatcd  as  one  to 
enforce  the  pei'sonal  liability  of  \7. 

Id. 

4.  A  corporation  chartered  by  special 
act  mav,  by  aii^^ropriate  language, 
be  ma*lo  subject  to  the  provisions 
of  the  geneir.l  act  of  lt>48  (chap. 
310,  Laws  of  1C43,  amended  by 
chap.  Gl,  Laws  of  lo7G),  providing 
f  >r  the  incoipoi'ation  of  benevolent 
and  other  cociclics,  which  ivstrictc 
the  cxipacity  of  such  coiporations 
to  ta!:o  und(*r  a  will.  Kerr  v 
Doughcrtj.  827 

6.  The  provision  of  the  act  of  1870 
(chap.  1-D,  Laws  of  1870),  amend- 
ing the  act  of  1G39  (chap.  90.  Lawc 
of  in  JO),  incorporating  the  Union 
Thoclogical  Seminary  of  t  he  city 
of  New  York,  vhich  limits  the 
power  of  that  coi-poralion  to  take 
and  holvl  by  glf  r,  gi*ant  or  devise, 
by  subjecting  it  "  to  all  the  pro- 
visions of  law  relating  to  devisee, 
and  bequests  by  last  will  and  tes- 
tament," makes  ax^pUcable  to  said 
coiTioration  the  pi-oviition  of  said 
act  of  1818  (j  C),  which  doclaixju 
that  no  devise  or  bequest  to  any 
corporation  formed  under  it^  by 
one  leaving  wife,  child  or  parent, 
'•shall  be  valid  in  any  will  which 
shall  not  have  been  mode  and 
executed  at  least  two  months  be- 
fore the  death  of  the  testator.** 


(IUpallo  and  Eabi^  JJ.,  dissent- 
ing.)  Id. 

6.  The  said  provision  of  the  amended 
chaHor  abo  includes  the  proviciona 
of  tha  act  of  ICCO  (chap.  8C0,  Laws 
of  l^CC),  **  i-clating  to  wills,"  pi-o- 
hi  biting  devises  or  bequests  to  cer- 
tain r,ociet.:es  to  moix}  iban  one-hcif 
of  the  testator's  estate.  Id, 

7.  The  said  act  of  1860  is  not  inc(2n- 
sistent  with  said  tv/o  monlhs  claure 
in  the  act  of  1G<8,  and  does  not 
repeal  it.  Id, 

0.  The  effect  of  the  amenament  of 
said  charter,  in  the  pa]*tlculiir 
above  mentioned,  was  not  de* 
stroyed  by  the  amendment  of  1870 
(chap.  51,  Laws  of  1870),  to  said 
act  of  18<d.  Id. 

t».  Accordingly  held  (IIapallo  and 
Kai:l,  J  J.,  dlssontinj),  that  a  be- 
quest to  said  coiporation  in  the 
wLl  of  a  man  who  died  within  a 
month  after  the  execution  thci-ccf, 
leaving  a  wife  sui'viving,  was  void. 

10.  Also  held  (Rapallo  and  £ai:i.» 
J  J.,  disscntin^^f),  that  a  be<}uest  to 
the  New  York  City  Mission  and 
Tract  Society  was  void  bocauce 
of  a  similar  provision  of  its  chai'tcr 
(chap.  03,  Laws  of  IGGC).  Id. 

11.  The  provision  of  tne  act  of  the 
Lo.'^islature  of  Pennsylvania  of 
1C5  J,  relating  to  coii^orations,  etc., 
which  pi-ohiblls  devicces  cr  be- 
quests to  any  body  politic,  or  per- 
con  ia  trust,  for  religious  or  char- 
itable uses,  unless  by  will  e::ecuted 
at  least  one  month  before  the  death 
of  the  testator,  relates  to  and  af- 
fects the  ixnvcr  to  ttil;e  as  well  as 
the  pov/cr  to  device  (Hatallo  and 
£ai:l,  JJ.,  dissenting).  Id, 

13.  A  religious  corporation,  thcre- 
foi-e,  cf  the  said  State  cannot  take 
a  bequest  to  it  in  ti'ust  ff:r  such 
purposes  contained  in  a  will  exe- 
cuted in  this  State  by  a  citizen 
thci-cof  within  one  month  of  his 
death  ;  and  such  a  benucst  is  void 
(Uapallo  and  X^abl,  JJ.,  dissent- 
ing). /A 
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18.  The  riglit  of  a  corporation  to  take 
by  devise  or  bequest  is  subject  to 
the  general  laws  of  the  State  in 
regtii-vl  thei-eto,  passed  subsequent 
to  its  incorporation.  Id. 

14.  The  will  of  K.,  which  contained 
various  legpacies,  some  held  void 
as  alK)ve,  guve  to  his  wife  the  net 
income  derived  from  his  estate, 
r.rrcr  payment  of  the  leg-acies. 
during"  lior  life,  and  the  prmcipjil 
hft  of  the  estate  after  her  death 
to  vaiious  societies.  Held  (Ra- 
PALLO  and  Earl,  J  J.  dissenting), 
that  the  sums  attempted  to  be  be- 
queathed by  the  void  legacies  were 
undisposed  of  by  the  will,  and 
were  to  he  distributed  as  in  case 
of  intestacy.  Id. 

15.  The  general  role  that  in  a  will 
of  pcreonal  property  a  general  i-c- 
sidiiary  clause  caii-ies  whatever 

\  is  not  otherwise  legally  disposed 
of,  does  not  ai>ply  to  a  residuai-j' 
clause  limited  by  its  terms  to  whiit 
remains  after  payment  of  specilic 
lcgacie3 ;  in  such  case  if  any  of  the 
lo;^racie3  aiH3  void  there  is  another 
residuum  which  is  undisposed  of. 

J.  <.v. 

IC.  In  the  interpretation  of  a  residu- 

ai*y  claose  in  a  v^rill  the  coui*t  will 

look  not  only  at  the  language  em- 

'.  ployed  but  the  surrounding  cii'- 

.   cumstances  to  deterr;:ine  what  the 

intention  of  the  testator  was.     Id. 

17.  "Where  a  will  directs  real  estate 
to  b3  convertod  into  money,  and 
the  pi-ocecds  distnbuted,  the  par- 
lic3  entitled  thei-eto  may,  if  uf 
lawful  age,  and  if  the  rights  of 
othci-s  will  not  be  affected,  eloc! 
to  t:ike  the  lands  and  prevent  the 
actual  conversion  tliereof  into  per- 
sonalty. Prentice  v.  Jaiisaen,   478 

18.  No  distinct  or  positive  act  is  re- 
quired ;  a  slight  expression  of  in- 
tent will  be  considered  sufficient 
to  show  an  election.  Id, 

19.  The  will  of  B.  authorized  his  son 
F.  to  cany  on  the  hotel  business 
for  five  yeaj-s,  if  he  so  desired,  in 
a  certain  hotel  owned  by  the  testa- 
tor ;  and  e-mpowei-ed  his  executors 
to  sell  the  hotel  projxji'ty,  after  the 
O'jcupancry  of  his  son  had  coa«;cd, 
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and  divide  the  proceeds  among  his 
i-esiduary  legatees.  F.  died  before 
the  testator ;  no  action  was  ever 
taken  l)y  the  executors  to  sell  the 
property.  Three  of  the  four  le- 
gatees, or  their  successore  in 
intei'est,  conveyed  their  interests 
to  plaintiff.  Defendant  M.,  the 
other  legatee,  joined  with  the 
plaintiff  in  making  leases  of  the 
property;  and  large  sums  were 
expended  T»y  them  in  mailing  im- 
provements. In  an  action  for  par- 
tition, the  only  surviving  executor 
was  made  a  party  defendant,  as 
the  husband  of  M. ;  he  did  not,  by 
his  answer,  claim  any  rights  as 
executor,  or  that  he  was  a  proper 
party  as  such.  Ildd,  that  the  ex- 
ecutors took  no  intei'est  in  the 
lands,  but  merely  a  power  in  ti^ust, 
to  l)e  executed  simply  for  the  pui*- 
poses  of  distribution  liah'o  to  be 
defeated  by  a  re-con vei-sion  into 
realty  of  the  i^roperty  which  was 
converted  by  the  will  into  per- 
sonalty ;  that  the  parties  bene- 
ficially interested  had  a  I'iglit  to 
elect  to  mal^e  such  a  re-con  vcraon 
and  their  acts  shov/cd  such  an 
election;  that  the  pov»or  (>f  sale 
thereby  became  extinguished,  and 
the  iiartics  became  ownei'S  as  ten- 
ants in  common,  and  so  thnta  p;;r- 
tition  was  projx^r ;  vAr,o  that  Iho 
surviving  executor  hud  no  title, 
interest,  or  lion  unon  tho  property 
which  rendered  nini  a  nocjc:T.ai*y 
party  to  the  action  as  such  cxottu- 
tor ;  that  the  pro\icion  rf  the  Ko- 
vised  Statutes  (l  R.  S.,  '13").  §  lO;), 
which  makes  a  power  df  sale  a 
lien  or  charge  upon  land,  had  no 
application,  as  the  i>ov/er  had 
ceased  to  exist;  alro  tliat  equity 
would  not  interpose  to  compel  iho 
execution  of  the  power  (1  U.  fcJ., 
734,  §  Ov.".),  as  the  puiposa  lia<l  been 
accomplished  without  its  exercise. 

20.  The  will  gave  various  legacies; 
this  action  was  comiuenced  seven 
yeare  after  the  testator's  death ; 
it  did  not  api>ear  that  any  debts 
or  legacies  reniaiiio<l  unptiid. 
Heldj  that  these  facts  did  not  make 
the  executor,  as  such,  a  noces^aiy 
party;  that,  as  the  debts  nnd 
legacies  aixs  pnmanly  to  be  paid 
out  of  the  ix^i-snna'.^y,  the  pre- 
sumption was  that  they  had  been 
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niud,  pariicolai'Iy  as  no  such  de- 
lense,  as  that  they  wera  unpaid, 
was  set  up  in  the  answer  or  in- 
teriKMsed  on  the  trial ;  also  that  the 
sanie  pi'esamption  also  existed  as 
to  testamentaiy  expenses.        Id. 

21.  C,  one  of  the  readuary  lega- 
tees, (lied  leaving  a  will,  by  which 
she  authonzed  her  executor,  dur- 
ing"  the  minority  of  the  beneficia- 
ries named  in  the  will,  to  sell  or 
lease  jointly  with  the  other  ownera 
of  the  undivided  shares  in  the  pro- 
ixjrty.  After  one  of  the  devisees 
became  of  age  the  executor  con- 
voyed to  defendant  M.  all  the  in- 
terest and  estate  vested  in  him  as 
such,  in  one  of  the  lots,  pai't  of  the 
hotel  pi'opei'ty.  Held,  that  the 
deed  was  invalid  and  conveyed  no 
title.  Id, 

22.  The  will  of  P.  gave  all  of  his 
estate,  real  and  pei-sonal,  to  his 
executora  in  ti*ust,  with  power  to 
sell,  and  out  of  the  proceeds  of 
sale,  or  of  the  income,  to  pay  to 
the  wife  of  the  testator  a  8(>ecified 
annuity  dunng  life,  the  same  to 
be  "  in  lieu  of  all  dower  or  tbii*d8  " 
in  his  estate  ;  his  i*esiduai^  estate 
he  gave,  one-thiixl  to  his  wife, 
one- third  to  R,,  the  balance  be 
gave  to  his  executors,  "to  be 
divided  by  them  among  such 
Uoman  Catholic  charities,  institu- 
tions, schools  or  churches  in  the 
«:ity  of  New  York  "  as  the  majority 
of  his  executors  should  decide, 
and  in  such  proportions  as  they 
should  think  pi-oper.  At  the  time 
of  the  testator's  death  there  wei*e, 
in  said  city,  many  incorporated 
Uoman  Catholic  charities,  institu- 
tions, schools  and  churches  capa- 
ble of  taking  by  devise  or  be- 
(juest ;  and  a  majority  of  the  eze- 
o.utors  designated  certain  of  said 
organizations  as  the  beneficiaries. 
In  an  action  to  obtain  a  construc- 
tion of  the  will,  heldf  that  as  there 
were  ox^gfanizations  of  the  class 
8|)ecified  capable  of  taking,  and 
which  could  be  ascertained,  the 
nrovision  as  to  them  was  not  void 
for  uncertainty ;  that  the  fact  that 
power  was  confen*od  upon  the 
exenutoi-s  to  designate  the  bene- 
ficiaries, and  the  share  of  each 
did  not  imjmir  or  affect  the  legal- 
ity of  the  pi*ovifiion  ;   that  the   ex- 


ecoion  were  limited  lo  soch  or- 
ganizations as  were  capable  of 
taking ;  also  that  by  the  terms  of 
the  will  thei*e  was  an  equitable 
convereion  of  the  testator's  real 
estate  into  i)ei'sonalty.  Power  v. 
Cassidy  602 

23.  It  seema,  that,  had  there  been 
a  fiulure  to  make  the  selection, 
the  court  would  have  pK>wer  to 
decree  the  execution  of  the  trust 

Id, 

24.  Also,  held,  that  the  widow  of  the 
testator  was  entitled  to  one-third 
of  the  whole  residuary  estate,  in- 
cluding one-third  of  the  sum  set 
apai-t  and  invested  to  produce  the 
annuity ;  that  the  pi'ovision,  giv- 
ing to  her  a  thii-d,  was  not  incon- 
sistent with  the  provision  provid- 
ing for  an  annuity,  but  was  a  gift 
in  addition  to  it.  Id. 

25.  Where  a  testator  authorizes  his 
executors  to  sell  real  estate,  and  it 
is  apparent  from  the  general  pro- 
visions of  the  will  that  he  intended 
a  sale,  the  doctrine  of  equitable 
convemon  applies,  although  the 
power  of  sale  is  not  in  terms  im- 
perative. Id. 

26.  Oi*ders  were  made  directing  the 
various  corporations  designated 
by  the  executora  as  the  beneficia- 
ries under  the  will  to  be  brought 
in  as  pai'ties  defendant.  Held, 
no  error,  that  they  were  interested 
in  the  controversy,  and  were  prop- 
erly made  parties  under  section 
122  of  the  Code  of  Procedure.   Id. 

JSeelhswTSB. 


WITNK8S 

When  party  iruxmipetent  as 

a  witness  under  section  829  of  Code, 
See  Church  v.  Howard.  415 


WRIT  OF  ERROR. 


Bee  Errob  (Writ  of). 


WRIT  OF  PROHIBITION. 
See  Pkouibition  (Writ  of). 
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